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EBRATUM. 


In  McOt&r  of  Peck  v.  CargiU  (167  N.  Y.  897)  the  vote  of 
the  court  should  read  ^^Pajkkeb,  Ch.  J.,  Baktlett,  Yakn  and 
CuLLSN,  JJ.,  concur  on  first  ground  stated  in  opinion  (and 
Martin,  J.,  in  memorandum)  with  O^Bsien,  J. ;  Landon,  J.9 
dissents." 

The  fimt  proposition  in  the  head  note,  therefore,  is  tlie 
decision  of  the  court 
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State  of  New  Yoek, 


COMMENCING  JULY  lO,  1901. 


The  People  of  the  State  of  New  York  ex  rel.  The  New 
YoBK  Central  and  Hudson  Biver  Bailroad  Company, 
Respondent,  v,  Wiljaau  J.  Morgan,  as  Comptroller  of  the 
State  of  New  York,  Appellant. 

Tax  ~  When  Gbobb  Earnings  of  Railroad  Corporation  Dbriybd 
FROM  Carrti^^o  United  States  Mail  Are  not  Taxable.  Under  the 
Tax  Law  (L.  1896,  ch.  908,  §  184)  providing  that  "£very  corporation  and 
Joint  stock  association  formed  for  steam  surface  railroad  *  *  *  pur- 
poses, and  all  other  transportation  corporations  not  liable  to  taxes  under 
sections  one  hundred  and  eighty -five  or  one  hundred  and  eighty-six  of  this 
chapter,  shall  pay  for  the  privilege  of  exercising  its  corporate  franchises 
or  carrying  on  its  business  in  such  corporate  or  organized  capacity  In  this 
state,  an  annual  excise  tax  or  license  fee  which  shall  be  equal  to  five- 
tenths  of  one  percentum  upon  its  gross  earnings  within  the  state,  which 
shall  include  its  gross  earnings  from  its  transportation  or  transmission 
business  originating  and  terminating  within  this  state,  but  shall  not 
include  earnings  derived  from  business  of  an  interstate  character/'  a 
steam  surface  railroad  corporation  is  not  liable  to  an  assessment  upon  its 
gross  earnings  derived  from  the  business  of  carrying  the  United  States  mail 
where  they  include  not  only  those  received  for  carrying  domestic  but  also 
those  derived  from  carrying  interstate  and  foreign  mail,  and  it  is  impos- 
sible to  ascertain  the  proportion  of  mail  which  originates  and  terminates 
within  the  state,  and.  therefore,  the  corporation  cannot  report  nor  can  the 
state  comptroller  determine  the  amount  received  for  carrying  domestic 
mail;  in  such  case  the  statute  operates  to  prevent  any  assessment  whatever. 

PetfpUexrel.  JT.  T.  0.  d K  R  R  R  Co.  y.  Morgan,  67  App.  Div.  803» 
affirmed. 

(Argued  June  8, 1901;  decided  July  10, 1901.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  March 
5,  1901,  which  reversed  on  certiorari  a  determination  of  the 
comptroller  of  the  state  of  New  York  denying  the  application 
of  the  relator  for  a  revision  of  the  taxes  assessed  against  it  for 
the  year  ending  June  30,  1899,  and  corrected  and  restated 
the  account  of  such  taxes. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  C.  Davies^  Attorney -General  {Ilenry  B.  Coman  of 
counsel)  for  appellant.  The  tax  in  question  is  not  a  tax  upon 
the  gross  earnings  of  the  relator,  but  an  excise  tax,  for  the 
privilege  of  exercising  its  franchise  within  the  state  of  New 
York ;  and  the  fact  that  it  is  measured  by  the  amount  of  its 
gross  earning  creates  no  restriction  upon  or  interference  with 
interstate  commerce.  {Maine  v.  G,  T.  lit/.  Co.y  142  U.  S. 
217 ;  IL  Ins.  Co.  v.  Ifew  York  State,  134  U.  S.  594 ;  M.  C. 
S.  Bank  v.  City  of  Rochester,  37  N.  Y.  365.)  Before  claim- 
ing exemption  upon  any  part  of  its  gross  earnings,  the  relator 
must  phow  what  part  of  such  earnings  arose  from  business  of 
an  interstate  character.     (25  Am.  &  Eng.  Ency  of  Law,  159.) 

ira  A.  Place  and  Samuel  E.  WiUiamson  for  respondent. 
The  compensation  paid  the  relator  for  carrying  the  United 
States  mails  cannot  be  used  as  a  basis  for  taxation,  because  it 
is  not  a  part  of  the  earnings  from  business  originating  and 
terminating  in  this  state,  (ft,  N.  0.  <&  T.  P.  By.  v.  /.  C, 
Com.,  162  U.  S.  184  \  L.  i&  N.  R.  R.  Co.  v.  Behlan,  175  U. 
S.  648 ;  County  of  Mobile  v,  Kiinhall,10^  U.  S.  691 ;  W.  S.- 
L.  <&  P.  Ry.  Co.  V.  Illinms,  118  U.  S.  557.) 

Parker,  Ch.  J.  As  we  read  the  statute  under  which  the 
comptroller  assessed  taxes  against  the  relator  for  the  year  end- 
ing June  30th,  1899,  it  is  unnecessary  in  the  disposition  of  tliis 
appeal  to  consider  one  of  the  questions  discussed  by  counsel, 
namely,  whether  an  attempt  to  tax  earnings  derived  from  car- 
rying United  States  mails  would  be  in  conflict  with  the  Con- 
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stitution  of  the  United  States,  for  the  statute  does  not  author- 
ize the  particular  assessment  of  which  relator  complains.    The 
comptroller  assessed  a  tax  of  $101,873.01  against  the  relator 
upon  its  gross  earnings,  amounting  to  $20,374,602.60 ;  included 
in  the  last-mentioned  amount  was  an  item  of  $1,654,182.48, 
received  by  the  relator  for  carrying  United  States  mails,  and 
the  tax  assessed  thereon  amounted  to  $8,270.91.     The  Appel- 
late Division  reached  the  conclusion  that  the  amount  of  earn- 
ings received  for  carrying  mails  should  not  have  been  assessed, 
and  it  deducted  the  last-mentioned  sum  from  the  total  assess- 
ment, and  restated  the  account  as  thus  corrected.     A  portion 
of  the  mails  carried  was  of  an  intrastate,  and  another  por- 
tion of   an   interstate   character.      The   contracts  contained 
in  the  record  are  two  in  number,  one  being  made  between 
the  post  office  department  and  the  relator,  providing  for  the 
carrying  of  the  mails  between  New  York  city  and  Buffalo,  and 
containing  an  agreement  upon  the  part  of  the  department  to 
furnish  to  the  railroad  for  transportation  mail  matter  from  (1) 
all  of  the  state  of  New  York  tributary  to  said  company's  road 
by  any  connections ;  (2)  an  equitable  part  of  the  states  of  Ohio 
and  Indiana,  estimated  at  one-half  the  quantity  for  the  entire 
states  named ;  (3)  all  of  the  state  of  Illinois  except  the  city  of 
Cairo  and  the  city  of  Chicago,  in  case  equal  schedule  time 
between  that  city  and  the  city  of  New  York  should  not  be 
made  by  relator's  road ;  (4)  all  north  of  the  states  of  Ohio, 
Indiana  and  Illinois ;  (5)  all  west  of  the  Mississippi  river  and 
north  of  a  line  at  thirty-seven  degrees  of  north  latitude,  and 
(6)  all  to  and  from  the  New  England  states.     The  other  con- 
tract was  made  between  the  United  States  and  the  relator  and 
the  Lake  Shore  and  Michigan  Southern  Railroad  Company 
jointly,  and  provides  for  a  fast  mail  service  between  New 
York  city  and  Chicago  and  between  the  latter  city  and  Toledo. 
The  carriage  of  the  mails  and  payment  therefor  are  regulated 
by  sections  3997  to  4005  (inclusive)  of  the  Revised  Statutes 
of  the  United  States,  an  examination  of  w^hich  discloses  that 
no  distinction  is  made  between  interstate  and  intrastate  mails, 
the  cost  of  carrying  being  determined  by  routes  and  weights. 


4  People  EX  BEL,  N.  Y.  0.  &  H.  R.  R.  R.  Go. -y.  MoBGAN.  [July, 

Opinion  of  the  Court,  per  Parkxb,  Ch.  J.  [Vol.  168. 

And  these  contracts  are  necessarily  within  the  boundaries  of 
the  statute,  so  that  the  railroad  company  has  neither  the  oppor- 
tunity to  investigate  nor  the  right  to  inquire  as  to  what  part 
of  the  mail  matter  received  at  a  given  point  goes  into  other 
states  or  foreign  countries.  The  situation  then  is  that  the 
relator  received  mails  from  within  the  state  to  be  carried  out- 
side of  it,  and  mails  from  outside  the  state  to  be  carried 
tlirough  it  on  the  way  to  foreign  countries  and  also  mails  to 
be  carried  from  one  point  to  another  within  the  state.  But 
it  had  neither  the  right  nor  the  power  to  determine  what  part 
of  the  earnings  received  by  it  for  carrying  United  States 
mails  was  for  carrying  interstate  and  foreign  mails  and 
what  portion  was  for  intrastate  mails.  It  was  the  duty  of 
the  relator,  under  section  189  of  the  Tax  Law,  to  make  a  report 
to  the  comptroller,  which  it  did  about  August  1st,  1899,  and 
it  made  as  full  a  report  as  it  was  possible  to  make  upon  this 
subject.  Whereuix)n  the  comptroller  assessed  the  relator  for 
all  its  earnings  in  carrying  United  States  mails.  The  statute 
upon  which  the  comptroller  relied  for  his  authority  to  make 
the  assessment  is  section  184  of  the  Tax  Law  (L.  1896,  ch. 
908),  the  material  part  of  which  reads  as  follows : 

"  Every  corporation  and  joint  stock  association  formed  for 
steam  surface  railroad  *  *  *  purposes,  and  all  other  trans- 
portation corporations  not  liable  to  taxes  under  sections  one 
hundred  and  eighty-five  or  one  hundred  fend  eighty-six  of 
this  chapter,  shall  pay  for  the  privilege  of  exercising  its  cor- 
porate franchises  or  carrying  on  its  business  in  such  corporate 
or  organized  capacity  in  tlr.s  state,  an  annual  excise  tax  or  license 
fee  which  shall  be  equal  to  five-tenths  of  one  percentum  upon 
its  gross  earnings  within  the  state,  which  shall  include  its 
gross  earnings  from  its  transportation  or  transmission  busi- 
ness originating  and  terminating  within  this  state,  but  shall 
not  include  earnings  derived  from  business  of  an  interstate 
chr^racter." 

It  will  he  observed  that  the  authority  to  tax  is  confined  to 
gross  earnings  within  the  state,  and  as  that  language  might 
open  the  door  to  controversy  as  to  whether  it  included  gross 
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earnings  for  transportation  of  articles  from  outside  the  state 
to  a  point  within  it,  and  vice  versa,  or  simply  from  one  place 
to  another  within  the  state,  the  legislature  undertook  to  avoid 
anj  such  controversy  by  stating  explicitly  what  it  meant  by 
gross  earnings  within  the  state,  which  it  did  in  these  words : 
^^Its  gross  earnings  from  its  transportation  or  transmission-busi- 
ness originating  and  terminating  within  this  state."  Not  con- 
tent with  the  provision  limiting  the  power  of  assessment  in  the 
language  already  quoted,  the  legislature  went  further  and 
positively  forbade  the  comptroller  from  including  in  *such 
an  assessment  earnings  derived  from  business  of  an  interstate 
character.  Some  portion  of  the  gross  earnings  in  question, 
and  perliaps  by  far  the  greater  part,  were  derived  from  busi- 
ness of  an  interstate  character.  Such  earnings  the  statute 
expressly  and  emphatically  prohibits  the  comptroller  from 
assessing,  and,  therefore,  in  making  such  an  assessment  he 
disobeyed  the  command  of  the  very  statute  which  furnished 
his  only  source  of  power  to  make  any  assessment  whatever. 
The  excuse  offered  for  attempting  to  assess  earnings  which 
the  statute  says  the  comptroller  shall  not  assess  is  that  inas- 
much as  some  of  the  gross  earnings  were  properly  assessable 
the  relator  should  have  pointed  them  out,  and  if  it  was  not 
able  to  do  so,  as  is  conceded  in  this  case,  then  the  comptroller 
might  punish  it  by  taxing  the  gross  earnings  which  the  statute 
says  shall  not  be  taxed  by  him.  In  other  words,  the  .comp- 
troller's position  is,  "  I  may  require  a  transportation  corpora- 
tion to  make  a  report  that  it  is  impossible  to  make,  and  then 
when  the  confession  of  inability  to  make  such  report  is  made, 
I  can  assess  all  its  gross  earnings  notwithstanding  the  statute 
says  I  shall  not."  We  do  not  agree  that  under  this  statute 
the  comptroller  can  by  any  device  whatever  invest  himself 
with  authority  to  assess  the  gross  earnings  of  a  transportation 
corporation  derived  from  business  of  an  interstate  character. 
That  much  of  the  gross  earnings  of  such  a  corporation  he  is 
prohibited  from  assessing  and  if  he  would  assess  the  rest  of 
its  gross  earnings,  which  it  is  his  dnty  to  do  if  possible,  upon 
him  rests  the  burden  of  ascertaining  what  such  gross  eam« 
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ings  amount  to.  In  making  that  determination  he  is  of  course 
entitled  to  sucli  aid  from  the  corporation  sought  to  be  assessed 
as  the  report  required  by  subdivision  2  of  section  189  of  the 
Tax  Law  will  disclose,  which  includes  all  the  facts  in  its  posses- 
sion and  probably  all  that  it  could  ascertain  with  diligent 
investigation,  upon  a  specific  demand  by  the  comptroller. 
The  comj)troller  may  also  consider  such  information  as  he  may 
obtain  from  any  other  source.  If  it  shall  then  prove  impos- 
sible to  ascertain  the  gross  earnings  outside  of  the  interstate 
business,  the  statute  operates  to  prevent  any  assessment 
whatever. 

The  ordei*  sliould  be  affirmed,  with  costs. 

BABTLErr,  IIaight,  Vann,  Landon,  Cullen  and  Webner, 
JJ.,  concur. 

Order  affirmed. 


The  People  of  the  State  of  New  Yobk   ex  rel.  Eugene 
1^  6       Lentilhon,  Appellant,  v.  Bibd  S.  Coleb,  as  Comptroller  of 

j  78  AD  139       ^^^®  ^^^y  ^^  ^ew  York,  Respondent. 

Appeal  —  Discretionary  Refusal  op  Mandamus  not  Reviewable. 
An  order  of  the  Appellate  Division  affirming  an  order  of  Special  Term 
denying  a  motion  for  a  peremptory  writ  of  mandamus  which  fails  to 
show  that  the  writ  was  refused  upon  a  question  of  law  only,  and.  there- 
fore, must  be  assumed  to  have  been  denied  as  a  matter  of  discretion,  is 
not  reviewable  by  the  Court  of  Appeals. 

People  ex  rel,  LentiUu>n  v.   Coler^  61  App.  Div.  223,  appeal  dismissed. 

(Argued  June  3,  1901;  decided  July  10,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  May  17, 
1901,  affirming  an  order  of  Special  Term  denying  a  motion 
for  a  peremptory  writ  of  mandamus  directing  the  defendant 
to  deliver  to  the  relator  a  warrant  on  the  chamberlain  of  the 
city  of  New  York  for  an  amount  alleged  to  bo  due  him  under 
a  contract  with  said  city. 

The  facts,  so  far  as  material,  are  stated  in  tlie  opinion. 
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Z.  Laflin  Kellogg  and  Alfred  C  Pette  for  appellant.  The 
discretion  of  the  Supreme  Court  to  grant  or  refuse  a  writ  of 
mandamus  is  not  absolute,  but  is  governed  by  legal  rnl^  and 
the  order  denying  the  motion  is  reviewable  by  this  court. 
{People  ex  reL  v.  Common  Council^  78  N.  Y.  56 ;  People  ex 
reL  v.  Chapiii,  104  N.  Y.  96 ;  RoherU  v.  N.  Y.  Eh  R.  R. 
Co.,  155  N.  Y.  31 ;  Bossoxd  v.  R,,  IF.  tfe  O,  R,  R.  Co.,  131 
N.  Y.  37 ;  People  ex  rel  v.  Van  Wyck,  157  N.  Y.  495 ;  Peo- 
ple ex  reL  v.  Board  of  Educaikm,  158  N.  Y.  125  ;  Butler  v. 
Jarixis,  117  N.  Y.  115.)  It  was  error  to  deny  the  motion, 
because  the  relator,  having  received  the  certificate  required  by 
the  contract,  was  entitled,  as  a  matter  of  right,  to  a  peremp- 
tory mandamus  directing  the  delivery  of  a  warrant  by  the 
comptroller  for  the  payment  of  his  claim.  {Lake  v.  Trustees 
Vil.  of  Williamshirgh,  4  Den.  520 ;  Flunt  v.  Citi/  of  Utica, 
18  N.  Y.  442;  Ross  v.  Curtiss,  31  N.  Y.  606 ;  Dannat  v. 
Mayor,  etc.,  Q^  N.  Y.  585 ;  Weston  v.  City  of  Syracuse,  158 
N.  Y.  274;  People  ex  rel.  v.  Coler,  166  N.  Y.  1 ;  People  ex 
rel.  v.  CoUr,  166  N  Y.  144 ;  MatUr  of  Freel,  148  N.  Y.  165 ; 
People  ex  rel.  v.  Mayor,  etc.,  144  N.  Y.  63 ;  People  ex  rel.  v. 
CoUr,  34  Aop.  Div.  167.) 

John  Wluden,  Corporation  Counsel  {Theodore  Connoly 
and  Terence  Farley  of  counsel),  for  respondent.  The  order 
is  not  appealable.  {People  ex  rel.  v.  Bd.  of  Police,  107  N. 
Y.  235  ;  People  ex  rel.  v.  Jeroloman,  139  N.  Y.  14;  People 
ex  rel.  v.  Van  Wyck,  157  N.  Y.  495 ;  People  ex  rel.  v.  Board 
of  Education,  158  N.  Y.  125  ;  PeopU  ex  rel.  v.  Moss,  161 N. 
Y.  623 ;  People  ex  rel.  v.  Board  of  Taxes  c6  Assessments, 
166  N.  Y.  154.)  The  granting  or  withholding  of  a  peremp- 
tory writ  of  mandamus  is  discretionary  with  the  Supreme 
Court,  and  under  the  circumstances  disclosed  by  the  record 
the  application  was  properly  denied  and  the  relator  remitted  to 
an  action  at  law.     {People  ex  rel.  v.  Coler,  58  App.  Div.  131.) 

Babtlett,  J.  Application  was  made  to  the  Supreme  Court 
for  a  common-law  writ  of  mandamus  requiring  the  defendant, 
as  comptroller  of  the  city  of  New  York,  to  draw  his  warrant 
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for  a  8am  that  the  relator  claimed  to  be  due  him.  The 
Special  Term  denied  the  writ,  the  Appellate  Division  affirmed, 
and^  as  it  does  not  appear  in  the  order  that  the  Mrrit  was 
refused  on  a  question  of  law  only,  this  court  must  assume 
that  it  was  denied  in  the  proper  exercise  of  the  discretion  of 
the  Supreme  Court,  which  cannot  be  reviewed  here.  {Peo- 
ple ex  rel.  D.  L.  L  Co,  v,  Jeroloman^  139  N.  Y.  14 ;  People 
ex  rel.  Jacobus  v.  Van  Wyokj  157  N.  Y.  495  ;  People  ex  reL 
Steinson  v.  Board  of  Education j  158  N.  Y.  125  ;  Matter  of 
Hart,  159  N.  Y.  278 ;  People  ex  rel.  Bice  v.  Moss,  161  N. 
Y.  623  ;  People  ex  rel,  Rodger  %  v.  Coler,  166  N.  Y.  1 ;  Peo- 
ple ex  rd.  N,  Y,  <&  Harlem  R,  H.  Co.  v.  Hoard  of  Taafes, 
166N.Y.  154.) 

We  are  not  permitted  to  look  into  the  opinion  of  the  Appel- 
late Division  to  ascertain  the  grounds  upon  which  it  proceeded, 
but  in  the  case  before  us  the  conceded  facts  establish  that  the 
Supreme  Court  could  have  denied  the  writ  in  the  exercise  of 
its  discretion. 

The  comptroller  of  the  city  of  New  York  resisted  the  pay- 
ment  of  the  claim  on  two  grounds  based  on  the  relator's 
alleged  violations  of  the  Labor  Law,  viz. :  (1)  In  that  he  com- 
pelled or  allowed  his  employees  to  labor  more  than  eight 
hours  a  day,  and  (2)  in  that  he  had  not  paid  his  mechanics, 
workmen  and  laborers  the  prevailing  rate  of  wages.  This  last 
ground  is  removed  from  the  case  by  the  recent  decision  of 
this  court  in  People  ex  rel.  Rodgers  v.  Coler  (166  N.  Y.  1), 
where  it  is  held  that  the  Labor  Law,  so  far  as  it  relates  to  the 
prevailing  rate  of  wages,  is  unconstitutional. 

This  leaves  but  one  issue  to  be  tried,  to  wit,  the  constitu- 
tionality of  the  provisions  of  the  Labor  Law  of  1897,  as 
amended,  which  proliibits  more  than  eight  hours  of  work  in 
any  calendar  day  under  contract  with  the  state  or  a  municipal 
corporation. 

The  issue  presented  in  this  case  is  one  of  great  importance, 
and  it  was  clearly  within  the  discretion  of  the  Supreme  Court 
to  remit  the  parties  to  a  common-law  action. 

The  appeal  should  be  dismissed^  with  costs. 
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Landon,  J.  (dissenting).  As  there  is  no  dispute  over  the 
facts,  the  only  question  before  the  courts  below  was  a  ques- 
tion of  law  merely,  whether  upon  the  undisputed  facts  it  was 
the  duty  of  the  comptroller,  a  mere  ministerial  oflScer,  to  draw 
his  warrant  for  the  sum  due  the  relator,  and  deliver  it  to  him. 
That  question  of  law  is  before  us.  The  order  of  the  Appel- 
late Division  need  not,  as  I  understand  the  rule,  negative  a 
denial  upon  the  facts,  in  the  absence  of  any  dispute  about 
them  or  uncertainty  as  to  their  meaning.  Such  negation  is 
inappropriate.  Mandamus  is  the  appropriate  remedy  of  the 
individual  against  a  ministerial  officer  who  acts  as  agent  of  the 
government,  which,  by  its  law,  requires  him  to  perform  the 
act  which  the  law  and  the  obligations  of  the  government 
make  the  legal  right  of  the  individual  to  have  performed  in 
his  favor.  It  should  be  an  exceptional  case  in  which  the  indi- 
vidual must  be  forced  to  sue  the  state  or  a  municipality,  or 
tlie  officer  of  either,  to  secure  his  due,  when  the  officer  is  told 
by  the  law  to  render  it  to  him.  It  is  not  the  policy  of  the 
law  tlius  to  embarrass  the  citizen.  The  discretion  which 
refuses  the  writ  is  a  judicial  discretion,  and  there  is  no  room 
for  refusal  where  the  right  of  the  individual  and  the  corre- 
sponding duty  of  the  officer  are  clear.  In  the  sound  discretion 
of  the  court,  no  doubt,  the  writ  may  be  denied ;  that  is  to  say, 
where  the  undisputed  facts  have  such  an  aspect  that  the  plain- 
tiffs right  is  not  clear,  or  if  legal,  is  not  equitable,  or  if  sum- 
mary after  long  delay  of  the  relator,  may  be  unjust  to  the 
present  incumbents  of  the  office,  or  if  the  law  has  provided 
that  another  remedy  should  be  pursued. 

The  government,  whether  state  or  municipal,  should  be  sen- 
sitive in  honor  and  justice,  and  a  public  officer  should  rather 
be  compelled  to  do  bis  duty  than  to  expose  the  government 
to  suit  because  of  his  lower  standard. 

It  is  said  the  question  of  law  here  involved  is  of  grave 
importance.  All  that  we  have  to  decide  is  what  order  does  the 
law  require  upon  the  facts  here  presented,  not  upon  some 
other  supposed  facts^  I  think  we  ought  to  decide  that  ques- 
tion, and  I,  therefore,  dissent  from  the  judgment  of  the  court, 
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without  discussing  the  main  question  which  my  brethren 
decline  to  consider. 

Parker,  Ch.  J.,  Haight,  Vann,  Cullen  and  Werner,  JJ., 
concur  with  Bartlett,  J. ;  Landon,  J.,  reads  dissenting 
opinion. 

Appeal  dismissed. 


168     10       The  People  of  the  State  of  New  York,  Respondent,  v. 
—  John  Drayton  and  Arthur  A.  Bowen,  Appellants. 

1.  Crimkb — Defective  Indtctment  for  Forgert  in  the  Second 
Deorbb.  Where  a  paper,  set  forth  in  an  indictment  for  forgery  in  the 
second  degree  and  of  which  the  forgery  is  predicated,  does  not  eitlier 
upon  its  face  or  by  the  averment  of  extrinsic  facts  affirmatively  appear  to 
be  an  instrument  which;  if  genuine,  would  be  operative,  the  indictment 
is  bad  as  failing  to. state  facts  sufficient  to  constitute  a  crime.  . 

2.  Appeal  —  Interlocutory  Order.  Under  section  519  of  the  Code 
of  Criminal  Procedure  an  order  of  the  Appellate  Division  reversing  a 
Judgment  for  defendant  on  demurrer  to  an  indictment  is  reviewable  by 
the  Court  of  Appeals. 

People  V,  Druifton  41  App.  Div.  40,  reversed. 

(Argued  June  20,  1901;  decided  July  10,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  made  May 
24,  1899,  which  reversed  a  judgment  of  the  Monroe  County 
Court  sustaining  a  demurrer  to  an  indictment  charging  defend- 
ants with  the  crime  of  forgery  in  the  second  degree  and  over- 

» 

ruled  such  demurrer. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Joel  M.  Marx  for  appellants.  The  indictment  does  not 
state  facts  suiBcient  to  constitute  a  crime.  (1  Bish.  on  Crim. 
Law  [7 til  ed.],  §  572;  Hammond  Digest,  ch.  1,  §  102;  Cu^i- 
nitigliam  v.  People^  4  Hun,  457 ;.  People  v.  Savage^  5  N.  Y. 
Crim.  Rep.  541 ;  Vincent  v.  People^  5  Park.  88 ;  State  v. 
Weaa)er,  84  N.  C.  836 ;  People  t.  ShaUy  9  Cow.  778 ;  People 
V.  Ilarrisony  8  Barb.  560.) 

Howard  H:  Widenev  for  respondent.  An  indictment 
which  alleges  that  the  defendant  falsely  made,  forged  and 
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counterfeited  an  instrument  within  tlie  statute^  with  intent  to 
defraud,  setting  forth  the  instrument  ifi  hoBc  verha^  is  suf- 
ficient, {liosekrans  v.  People^  3  Hun,  287 ;  People  v.  Cle- 
menu,  26  N.  Y.  193;  People  v.  Stearns^  21  Wend.  409; 
People  V.  Dewey,  35  Hun,  308 ;  Gray  v.  People,  21  Hun, 
140 ;  PeopU  v.  lieinitz,  7  N.  Y.  Crim.  Rep.  71 ;  People  v. 
Dickk,  62  Hun,  400 ;  MartirCs  Case,  6  City  Hall  Recorder, 
27 ;  People  v.  KeUy,  3  N.  Y.  Crim.  Rep.  272 ;  Phelps  v. 
People,  72  N.  Y.  334.) 

O'Brien,  J.  The  defendants  demurred  to  the  indictment 
charging  them  with  forgery  on  the  ground  that  it  did  not 
state  facts  sufficient  in  law  to  constitute  that  crime.  The  trial 
court  sustained  the  demurrer,  but  the  decision  was  reversed 
at  the  Appellate  Division,  and  the  defendants  have  appealed 
to  this  court  from  the  order  of  reversal.  It  is  contended  that 
the  indictment  charges  the  crime  of  forgery  in  the  second 
degree,  as  defined  by  section  five  hundred  and  eleven  of  the 
Penal  Code,  in  the  following  terms :  "  A  person  is  guilty  of 
forgery  in  the  second  degree  who,  with  intent  to  defraud, 
*  *  *  forges  *  *  *  an  instrument  or  writing,  being 
or  purporting  to  be  the  act  of  another,  by  which  a  pecuniary 
demand  or  obligation  is  or  purports  to  be  or  to  have  been  cre- 
ated, increased,  discharged,  or  diminielied,  or  in  any  manner 
aflFected,  or  by  which  any  rights  or  property  whatever  are  or 
purport  to  be  or  to  have  been  created,  transferred,  conveyed, 
discharged,  increased,  or  diminished,  or  in  any  manner 
affected." 

The  instrument  or  writing  alleged  to  have  been  forged  by 
the  defendants  is  set  forth  in  full  in  this  indictment,  and  it  is 
charged  that  it  purports  to  create  a  pecuniary  demand  and 
obligation.     The  following  is  a  copy  of  the  paper : 

"  Adtertisino  Contract. 

^  No.  346.  Rochester,  8-6, 1897. 

"  To  the  Publishers :  You  are  hereby  authorized  to  insert 
our  advertisement  for  the  Financial  and  Trade  Guide  for 
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1897-8.  Edition  to  occupy  the  space  of  one-fourth  page  Adv. 
and  3  heading — for  which  We  agree  to  pay  the  sum  of  ($15.) 
Fifteen  Dollars 

"  Name,  Co-Operative  Foundry  Co. 

"  By  whom  signed,  McCarthy. 

"  Address 

"  On  publication  of  advertisement. 
"'Not  subject  to  cancellation. 

"The  publisher  will  not  be  bound  by  any  agreement  not 
stipulated  therein." 

It  will  be  seen  that  this  instrument  is  an  order  by  a  corpo- 
ration addressed  to  some  one  called  "  Publishers,"  containing 
an  offer  to  pay  fifteen  dollars  for  advertising.  The  indict- 
ment is  silent  with  respect  to  the  existence  of  any  such  busi- 
ness, project  or  enterprise  as  the  "  Financial  and  Trade  Guide," 
and  equally  silent  with  respect  to  the  existence  or  identity  of 
the  publishers.  Whether  such  a  l)ook  or  advertising  medium 
is  or  ever  was  published,  or  had  any  existence  as  a  business 
project,  cannot  be  ascertained  from  the  indictment.  No  fact 
is  alleged  tending  to  show  that  any  individual  or  corporation 
was  engaged  in  its  publication,  or  that  the  paper  was  addressed 
to  any  one  upon  whom  it  could  operate  as  a  fraud.  It  is  not 
alleged  that  the  paper  was  ever  delivered  or  sent  to  any  one 
with  intent  to  defraud.  It  is  alleged  that  the  defendants 
forged  it  with  intent  to  injure  and  defraud  the  corporation 
by  whom  it  purports  to  be  made,  but  on  the  face  of  the  paper 
and  without  the  aid  of  some  extraneous  fact,  not  avenged,  it  is 
difficult  to  see  how  it  was  legally  possible  to  accomplish  that 
result. 

The  rule  of  pleading  established  in  this  state  in  such  cases 
is  that  if  the  paper  set  forth  in  the  indictment  and  of  which 
the  forgery  is  predicated  does  not,  either  upon  its  face  or  by 
the  averment  of  extrinsic  facts,  affirmatively  appear  to  be  an 
instrument  which,  if  genuine,  would  be  operative,  the  indict- 
ment is  bad  as  failing  to  state  facts  sufficient  to  constitute  a 
crime.    {People  v.  ShaU^  9  Cowen,  778 ;  People  v.  Sa/oage^ 
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5  N.  T.  Cr.  Kep.  541 ;  Fadner  v.  People^  33  Hun,  240 ;  Peo- 
ple V.  WUsoThy  6  Jolms.  320 ;  Cunningham  v.  People,  4  Hun, 
455 ;  People  v.  Harrison,  8  Barb.  560.)  The  question  liere 
is  whether  the  paper  on  its  face  creates  or  purports  to  create 
a  pecuniary  demand  or  obligation,  since  there  are  no  extrinsic 
facts  averred  which  would  render  it  operative  for  any  such 
purpose.  It  purports  to  be  the  act  of  a  corporation,  and 
McCarthy  is  the  corporate  agent  who  is  represented  as  hav- 
ing executed  it.  It  is  not  stated  who  McCarthy  is,  or  that  he 
was  an  officer  of  the  corporation  witli  authority,  real  or  appar- 
ent, to  act  for  it,  or  whether  he  is  a  real  or  fictitious  person. 
But  the  paper  at  most  was  nothing  but  an  offer  by  a  corpora- 
tion to  some  undisclosed  person  or  corporation,  real  or  ficti- 
tious, to  pay  a  certain  sum  of  money  upon  the  rendition  of 
certain  services.  It  was  not  in  itself  a  contract  or  obligation 
of  any  kind.  It  might  have  been  an  offer  to  make  a  contract, 
but  it  does  not  appear  that  any  one  accepted  the  offer  or  acted 
upon  it.  Even  if  the  order  was  a  false  paper,  or  a  fabricated 
writing,  yet  since  upon  its  face  it  was  inoperative  for  any  pur- 
pose and  was  never  accepted,  delivered  to  or  acted  upon  by 
any  one,  it  is  not  such  an  instrument  as  is  described  in  the 
statute  defining  forgery  in  the  second  degree.  This  proposi- 
tion is  sustained  by  the  discussion  in  the  cases  cited  and  by 
the  decisions.  It  is  considered  sufficient  for  all  the  purposes 
of  this  case  to  cite  them,  without  quoting  the  language 
employed  in  the  discussion. 

The  appeal  in  this  case  is  from  an  interlocutory  order  in  a 
criminal  case.  It  decides  nothing  except  the  sufficiency  of  a 
pleading.  It  is  not  a  final  judgment  or  a  final  order,  and  if 
it  had  been  made  in  a  civil  case  it  would  not  have  been  review- 
able in  this  court  as  matter  of  right.  But  the  limitations  of 
the  Code  of  Civil  Procedure  upon  appeals  to  this  court  have 
no  application,  since  by  the  express  terms  of  section  five  hun- 
dred and  nineteen  of  the  Code  of  Criminal  Procedure,  enacted 
since  the  present  Constitution  went  into  effect,  an  appeal  is 
given  as  matter  of  right  from  a  judgment  affirming  or  revers- 
ing a  judgment  for  the  defendant  on  a  demurrer  to  the  indict- 
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ment,  and  tbis  court  has  held  that  appeals  in  such  cases  are 
proper.  {People  v.  Willu,  158  N.  Y.  392 ;  People  v.  Klip' 
fd,  160  N.  Y.  371  ;  PeopU  v.  Kane,  161  N.  Y.  380.) 

The  order  of  the  Appellate  Division  should  be  reversed 
and  the  judgment  of  the  trial  court  affirmed. 

Bartlett,  Haight,  Vann  and  Werner,  JJ.,  concur; 
Parker,  Ch.  J.,  not  voting ;  Gray,  J.,  dissents. 

Order  reversed,  etc. 
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The  People  of  the  State  of  New  York  ex  rel.  The  New 
York  and  East  River  Ferry  Company,  Appellant,  ^^ 
James  A.  Roberts,  as  Comptroller  of  the  State  of  New 
York,  Respondent. 

Tax  —  When  Assessment  of  Franchise  Tax  upon  Capital  Stock  of 
Corporation  Must  Be  Made  upon  its  Actual  Cash  Value.  Sectioa 
183  of  the  Tax  Law  (L.  1896,  cb.  908),  relating  to  the  imposition  of  a  fran- 
chise tax  upon  corporations,  and  providing  that  when  a  dividend  of  less 
than  six  per  centum  has  been  declared  during  the  tax  year,  the  tax  shall 
be  at  the  rate  of  one  and  one-half  mills  upon  such  portion  of  the  capitiil 
stock  at  par  as  the  amount  of  capital  employed  within  the  state  bears  to 
the  entire  capital  of  the  corporation,  must  be  read  in  connection  with 
section  190,  providing  for  its  assessment  at  its  actual  cash  value,  and 
when  so  read  establishes  a  rule  for  tlie  computation  of  the  amount  of 
capital  stock  on  which  an  assessment  is  to  be  made,  but  not  for  its  valua- 
tion, that  being  determined  by  the  provisions  of  the  latter  section,  and, 
therefore,  in  such  a  case  an  assessment  upon  its  par  value  is  erroneous. 

People  ex  rel.  N.  F.  A  E,  B.  Ferry  Co.  v.  BoberU,  85  App.  Div.  625, 
reversed. 

(Argued  June  4,  1901;  decided  July  10,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
December  29,  1898,  which  confirmed  on  certiorari  the  pro- 
ceedings of  the  defendant  in  assessing  a  franchise  tax  against 
the  relator  and  refusing  to  revise  the  same. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Jbh/n  B,  Cheen  and  Edmund  L.  Cde  for  appellant.  The 
basis  of  taxation  of  the  relator  is  not  the  par  value  of  its  issued 
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capital  share  stock,  bnt  is  (the  declared  dividends,  being  four 
per  cent,  and  entire  capital  of  the  relator  employed  in  this 
state)  the  appraised  capital  of  relator.  {People  ex  rd-,  v. 
RoberUy  155  N".  Y.  1 ;  People  ex  rel,  v.  Morgan^  47  App. 
Div.  126.) 

John  C.  Daviea^  Attorney-General  {Hen/ry  B.  Coman  of 
counsel),  for  respondent.  The  tax  was  properly  assessed  upon 
the  entire  capital  stock  of  the  relator  at  par.  (L.  1896,  ch.  908, 
§§  182,  190 ;  People  ex  rel.  v.  Roberts,  155  N.  Y.  408.) 

CuLLEN,  J.  The  relator  is  a  domestic  corporation  engaged 
in  the  operation  of  a  ferry  between  Long  Island  City  and  the 
city  of  New  York.  The  facts  as  to  its  financial  condition  dnr» 
ing  the  year  1896,  for  which  the  tax  in  dispute  was  imposed, 
are  as  follows  :  Its  capital  stock  was  $750,000,  issued  for  cash, 
and  its  bonded  indebtedness  amounted  to  a  like  sum.  The 
bonds  and  cash  were  paid  for  the  ferry  property.  The  value 
of  the  tangible  assets  of  the  company,  excluding  its  franchise, 
was  $359,500,  all  employed  within  this  state,  ^he  highest 
market  price  of  the  relator's  share  stock  during  the  year 
was  60  and  the  lowest  50.  The  dividends  paid  in  1896 
amounted  to  4^.  The  share  stock  waa  appraised  and 
returned  to  the  comptroller  at  52|^,  amounting  to  $393,750 
for  the  whole  capital  stock.  The  comptroller  imposed  a  fran- 
chise tax  of  li  mills  upon  the  par  value  of  the  relator's  nom- 
inal capital  stock.  A  writ  of  certiorari  having  been  issued  to 
review  the  action  of  the  comptroller,  the  proceedings  of  that 
officer  were  confirmed  by  an  order  of  the  Appellate  Division 
of  the  third  department.  From  that  order  this  appeal  is 
taken. 

The  question  before  us  is  the  proper  construction  of  the 
provisions  of  section  182  of  the  Tax  Law  (L.  1896,  ch.  908), 
so  far  as  they  relate  to  the  case  of  corporations  which  have 
declared  a  dividend  of  less  than  6^  during  the  tax  year.  The 
section  reads :  "  Every  corporation,  joint  stock  company  or 
afisociation  incorporated,  organized  or  formed  under,  by  or 
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pursuant  to  law  in  this  state,  shall  pay  to  the  state  treasurer 
annually,  an  annual  tax  to  be  computed  upon  the  basis  of  the 
amount  of  its  capital  stock  employed  within  this  state  and  upon 
&ach  dollar  of  such  amount,  at  the  rate  of  one-quarter  of  a  mill 
for  each  one  per  centum  of  dividends  made  and  declared  upon 
its  capital  stock  during  each  year  ending  with  the  thirty-first 
day  of  October,  if  the  dividends  amount  to  six  or  more  than  six 
per  centum  upon  the  par  value  of  such  capital  stock.  If  such 
dividend  or  dividends  amount  to  less  than  six  per  centum  on  the 
par  value  of  the  capital  stock,  the  tax  shall  be  at  the  rate  of  one 
and  one-half  mills  upon  such  portion  of  the  capital  stock  at  par 
as  the  amount  of  capital  employed  within  the  state  bears  to  the 
entire  capital  of  the  corporation.  If  no  dividend  is  made  or 
declared,  the  tax  shall  be  at  the  rate  of  one  and  one-half  mills 
upon  each  dollar  of  the  appraised  capital  employed  within  the 
state."  It  is  contended  by  the  learned  counsel  for  the  respond- 
ent and  has  been  held  by  the  Appellate  Division  that,  under 
the  terms  of  this  section,  every  corporation  which  has  paid  a 
dividend  of  less  than  6^  must  be  assessed  on  the  nominal  or 
par  value  of  its  capital  stock  regardless  of  the  actual  value  of 
the  stock  or  the  amount  of  dividends  paid.  In  other  words, 
that  a  corporation  which  may  have  paid  a  dividend  of  1^,  the 
market  value  of  whose  stock  has  not  been  over  25,  is  subject 
to  the  same  franchise  tax  as  a  corporation  which  has  paid  divi- 
dends amounting  to  &%  and  whose  stock  sells  above  par.  This 
result  is  claimed  to  be  required  by  the  direction  of  the  statute 
that  "  the  tax  shall  be  at  the  rate  of  one  and  one-half  mills 
upon  such  portion  of  the  capital  stock  at  par  as  the  amount 
of  capital  stock  employed  within  this  state  bears  to  the  entire 
capital  of  the  corporation."  It  must  be  admitted  that  the 
phraseology  of  this  section  is  confusing,  and  that,  if  it  stood 
alone,  it  admits  of  the  interpretation  placed  upon  it  by  the 
court  below.  But  there  is'  another  section  of  the  statute  to 
be  considered.  Section  190  provides :  "  In  case  no  dividend 
has  been  declared,  by  a  corporation,  association  or  joint 
stock  company  liable  to  pay  a  tax  under  section  one  hun- 
dred and  eighty-two  of   this  chapter,  the  treasurer  or  sec- 
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retary  of  the  company,  shall,  under  oath,  between  the  fii-st 
and  fifteenth  day  of  November  in  each  year,  estimate  and 
appraise  the  capital   stock  of   such   company    upon    which 
no  dividend  has  been  declared,  or  upon  which  the  dividend 
amounted  to  less  than  six  per  centum  at  its  actual    value 
in  cash,  not  less,  however,  than  the  average  price  which  said 
stock  sold  for  during  said  year,  and  sliall  forward  the  same  to 
the  comptroller  with  the  report  provided  for  in  the  last  sec- 
tion.    If  the  comptroller  is  not  satisfied  with  the  vahiation  so 
made  and  returned  he  is  authorized  and  empowered  to  make 
a  valuation  thereof,  and  settle  an  account  upon  the  valuation 
so  made  bj'  him,  and  the  taxes,  penalties  and  interest  to  be 
paid  the  state."     It  will  be  seen  that  this  section  directs  that 
where  dividends  of  less  than  6%  have  been  paid,  the  actual 
value  of  the  stock  is  to  be  returned  to  the  comptroller  and 
finally  determined  by  him  and  that  the  taxes  are  to  be  settled 
on  the  valuation  so  made.     These  provisions  are  plainly  incon- 
sistent with  those  of  section  182  if  the  earlier  section  is  to  be 
given  the  construction  that  has  hitherto  prevailed.     We  think, 
however,  that  construction  is  erroneous  and  that  there  is  no 
necessary  inconsistency  between   these  sections.     We  have 
admitted  that  the  phraseology  of  the  earlier  section  is  ambigu- 
ous and  confusing,  but  taken  in  connection  with  the  pro- 
visions of  section  190,  we  think  its  meaning  fairly  plain.     It 
is  to  be  borne  in  mind  that  the  statute  contemplates  that  the 
whole  capital  stock  of  a  corporation  may  not  be  employed 
within  this  state  and  that  it  seeks  to  impose  a  franchise  tax 
proportionate  to  or  measured  by  only  that  part  of  the  capital 
which  is  so  employed.     The  direction  that  the  tax  shall  be 
"  upon  such  portion  of  the  capital  stock  at  par  as  the  amount 
of  capital  employed  within  this  state  bears  to  the  entire  capi- 
tal of  the  corporation  "  was  not  intended  to  establish  or  fix  the 
rate  at  which  such  capital  stock  was  to  be  assessed,  but  a  rule 
for  the  computation  of  the  amount  of  capital  stock  on  which 
assessment  was  to  be  made.     An  illustration  may  possibly 
make  our  meaning  more  clear.     A  corporation  with  the  capi- 

*  •    •      • 

tal  stock  of  $500,000  par  value,  might  have  assets  of  the 
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value  of  $250,000,  of  wliich  $150,000  were  employed  in  busi- 
ness in  this  state.  In  such  a  case  if  the  corporation  had  no 
peculiar  franchise  or  exceptional  good  will  or  earning  power, 
the  market  value  of  its  stock  would  approximate  to  50,  but 
if  the  company  were  well  managed  it  might  be  GO  oi;  70.  In 
computations  for  a  franchise  tax  it  would  not  be  reasonable  to 
estimate  the  $150,000  of  assets  at  70,  the  market  value  of  the 
sliare  stock,  nor  even  at  their  full  value.  The  assets  einployed 
in  this  state  would  be  three-fifths  of  the  total  assets  of  the  cor- 
poration ;  therefore,  three-fifths  of  the  share  capital  of  the  cor- 
poration, or  $300,000,  should  be  considered  as  being  employed 
within  this  state.  It  is  this  rule  that  the  statute  intended  to  pre- 
scril>e  by  the  provision  that  the  tax  shall  be  "  upon  such  portion 
of  the  capital  stock  at  par  as  the  amount  of  the  capital  employed 
within  this  state  bears  to  the  entire  capital  of  the  corporation." 
But  having  determined  that  $300,000  of  capital  stock  is  to  be 
deemed  as  employed  within  this  state,  then  that  capital  stock 
is,  under  section  190,  to  be  taken  at  "  its  actual  cash  value  " 
for  the  purpose  of  computing  the  franchise  tax. 

While  we  have  decided  this  case  on  the  language  of  the 
statute  our  confidence  in  the  correctness  of  the  conclusion 
reached  is  enhanced  by  the  consideration  that  a  contrary  inter- 
pretation would  effect  unreasonable  results.  As  already 
pointed  out,  under  the  view  taken  by  the  comptroller  and  the 
Appellate  Division,  all  corporations  paying  any  dividend  less 
than  6%  per  annum  would  pay  the  same  franchise  tax  regard- 
less of  the  amount  of  the  dividend  or  the  value  of  their  stock, 
and  exactly  the  same  amount  as  a  corporation  paying  6^  divi- 
dends annually  ;  for  one-quarter  of  a  mill  on  each  1%  of  a  6% 
dividend  is  exactly  IJ  mills  on  each  dollar  of  capital.  We 
are  clear  this  was  not  the  intention  of  the  legislature.  We 
are  quite  aware  that  despite  our  construction  of  the  statute 
there  will  still  remain  in  it  some  inconsistencies  and  apparent 
unfairness  in  particular  cases.  The  remedy  in  those  cases 
must  be  an  appeal  to  the  legislature  for  modification  of  tke 
law. 

The  order  of  the  Appellate  Division  and  the  proceedings  of 
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the  comptroller  should  be  reversed,  with  costs  to  the  relator 
and  the  matter  remitted  to  the  comptroller  with  directions  to 
reassess  the  tax. 

Pabker,  Cli.  J.,  Baktlbtt,  Haight,  Vann  and  Werner, 
JJ.,  concur ;  Laxdon,  J.,  not  sitting. 

Order  reversed,  etc. 


The  People  of  the  State  of  New  York,  Respondent,  v. 

Fred  Krist,  Appellant. 

1.  Murder  —  When  Defendant's  Legal  Responsibility  a  Ques- 
tion OF  Fact.  The  evidence  upon  the  trial  of  an  indictment  for  mur- 
der reviewed  and  held  sufficient  to  warrant  the  submission  or  the  ques- 
tion of  defendant's  legal  responsibility  for  his  acts  to  the  jury  and  to  sup- 
port a  verdict  convicting  him  of  the  crime  of  murder  in  the  fii*3t  degree. 

2.  Trial  —  Failure  to  Literally  Repeat  Question  Asked  of  a 
Prior  Witness.  The  failure  of  the  district  attorney,  in  asking  a  hypo- 
thetical question  previously  put  by  defendant's  counsel  to  another  witness, 
to  literally  repeat  the  question,  where  he  said  that  he  repeated  it  and 
which  was  answered  without  objection  as  to  form  or  otherwise,  does  not 
constitute  reversible  error. 

8.  When  Inquiry  as  to  Whether  Defendant's  Acts  Were  Incon- 
sistent WITH  Sanity  Is  Properly  Based  upon  Part  of  the  Facts 
Proved.  An  inquiry  by  the  district  attorney  upon  redirect  examination, 
whether  certain  acts  characterized  as  irrational  by  witnesses  who  observed 
them  were  inconsistent  with  defendant's  sanity,  is  properly  made  without 
including  in  the  question  all  or  a  considerable  part  of  the  facts  proved  in 
the  case,  since  it  is  proper  to  ask  whether  any  fact  or  group  of  facts,  duly 
sworn  to,  is  inconsistent  with  sanity. 

4.  Evidence -^Opinion  of  Expert.  A  practicing  physician  who  had 
for  several  years  been  acquainted  with  the  defendant  and  who  witnessed 
the  homicide  may,  after  describing  his  conduct  and  appearance  at  the  time^ 
properly  testify  whether  from  such  appearance  and  manner  at  that  time 
he  saw  any  indication  of  insanity. 

(Argued  June  20,  1901;  decided  July  10,  1901.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
at  a  Trial  Terra  for  the  county  of  Tioga  November  24,  1900, 
upon  a  verdict  convicting  the  defendant  of  the  crime  of  mur- 
der in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Frank  A.  Darrow  for  appellant.  None  of  the  expert  tes 
timony  adduced  on  the  part  of  the  People  was  legal  or  com- 
petent evidence.  {People  v.  McElvaine^  121  N.  Y.  250; 
Dunham  v.  AUen^  21  N.  Y.  Supp.  475  ;  Connelly  v.  Manh, 
Ry.  Co.,  60  Hun,  495 ;  Matter  of  SneUing,  136  K  Y.  518 ; 
Frankfort  y,  Manh.  By,  Co,,  12  Misc.  Rep.  14;  Clergy. 
Met  St.  Ry.  Co.,  1  App.  Div.  209.)  The  short  hypothetical 
question  put  to  Dr.  Wagner  and  to  Dr.  Greenleaf  was  incom- 
petent and  improper,  because  not  based  on  all,  or  any  consider- 
able part,  of  the  facts  which  had  been  proven  in  the  case. 
{Seymour  v.  Fellows,  77  N.  Y.  178 ;  63  Mo.  App.  563 ;  21  N. 
Y.  Supp.  995 ;  21  N.  Y.  Supp.  974.) 

Oscar  B.  Glezen  for  respondent.  The  evidence  of  the 
defendant  was  entirely  insufficient  to  establish  any  recognized 
or  well-defined  form  of  insanity.  {Brotherton  v.  PeopU,  75 
N.  Y.  159;  Penal  Code,  §  21 ;  People  v.  Taylor,  138  N.  Y. 
406 ;  People  v.  Walworth,  4  N.  Y.  Crim.  Rep.  355 ;  Flana- 
gan V.  People,  52  N.  Y.  467  ;  Walker  v.  People,  88  N.  Y.  86 ; 
Moeit  V.  People,  85  N.  Y.  373 ;  Flanigan  v.  PeopU,  86  N. 
Y.  554 ;  PeopU  v.  Carpenter,  102  N.  Y.  238.)  No  errors,  to 
the  prejudice  of  the  defendant,  were  committed  upon  the  trial. 
{McCoUum  v.  Seward,  62  N.  Y.  316 ;  Seymour  v.  FeUoics^ 
77  N.  Y.  178.) 

Vann,  J.  The  defendant  was  indicted  for  the  crime  of 
murder  in  the  first  degree,  committed  on  the  7th  of  April, 
1900,  at  the  village  of  Waverly,  county  of  Tioga,  by  shooting 
one  Katie  Tobin  in  the  head  with  a  revolver  and  thereby 
causing  her  death.  To  this  indictment  he  interposed  the  gen- 
eral plea  of  not  guilty  and  the  special  plea  that  at  the  time 
charged  "  he  was  of  unsound  mind  and  wholly  irresponsible 
for  his  acts."  Upon  his  trial  in  November,  1900,  the  jury 
found  him  "  guilty  of  murder  in  the  first  degree  as  charged  in 
the  indictment,"  and  judgment  of  death  was  pronounced 
against  him. 

The  defendant,  of  German  extraction^  was  born  in  Oswego 
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county,  and  at  the  date  of  the  homicide  was  about  thirty  years 
of  age.  His  boyhood  was  passed  chiefly  in  Ithaca,  where  for 
several  years  lie  served  as  an  altar  boy  in  the  Catholic  church 
of  which  he  was  a  member.  Those  who  observed  him  at  this 
period  of  his  life  remembered  him  as  a  good  boy  and  quite 
strict  in  complying  with  the  tenets  and  formalities  of  the 
church.  When  fifteen  years  of  age  he  went  to  Waverly 
where  he  has  since  resided  and  during  most  of  the  time  has 
worked  steadily  in  a  furniture  manufactory.  His  employers 
and  others  testified,  without  contradiction,  that  he  was  an 
exemplary  young  man  of  good  character  and  steady  habits. 
On  the  6th  of  May,  1891,  he  was  married  to  Josephine  Gan- 
ther,  with  whom  he  Hved  until  September,  1899,  when  they 
separated  and  have  lived  apart  ever  since. 

At  some  time  during  1898  he  became  deeply  attached  to 
Katie  Tobin,  an  unmarried  woman  then  about  eighteen  years 
of  age,  who  resided  with  her  parents  in  the  village  of  Waverly. 
She  and  her  family  attended  the  same  church  that  he  did  and 
they  met  occasionally  there  and  elsewhere,  but  for  a  while 
their  intercourse  attracted  no  particular  notice.  She  per- 
mitted his  attentions  and  returned  his  affection  and  finally  they 
became  infatuated  with  each  other.  He  did  not  conceal  his 
attachment  for  her  even  from  his  wife,  who  finally  asked  him 
*'  if  he  intended  to  give  up  that  girl,"  and  when  he  answered 
"  no,"  she  left  him.  Extreme  intimacy  does  not  appear  to 
have  existed  between  them  until  in  January,  1900,  when  both 
suddenly  disappeared.  The  next  heard  of  them  was  in 
Wilkes-Barre,  Pennsylvania,  where  they  lived  together  as 
husband  and  wife  for  about  a  month  under  the  name  of  Mr. 
and  Mrs.  Hyland.  When  their  whereabouts  became  known 
to  her  family,  her  mother  and  Mrs.  Donahue,  her  sister,  went 
to  Wilkes-Barre  and  brought  her  back  to  Waverly  without 
the  knowledge  of  the  defendant,  who  was  absent  at  work. 
He  soon  learned  the  fact,  abandoned  his  work  and  returned  to 
Waverly,  where  he  made  incessant  efforts  to  see  her,  but 
without  much  success,  owing  to  the  vigilance  of  her  friends, 
who  were  determined  to  keep  them  apart.     She  was  willing 
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to  meet  him  and  tried  to  answer  his  signals,  but  her  friends 
prevented  them  from  coming  together,  except  in  two  or  three 
instances.  Her  mother  told  him  that  he  was  a  married  man 
and  could  not  go  with  her  daughter  any  more,  and  Mrs. 
Donahue  vehemently  reproached  him  for  going  with  her  sister, 
when  he  had  a  wife.  He  was  repeatedly  ordered  out  of  the 
house  by  different  members  of  the  family,  and  on  one  occa- 
sion, about  four  days  before  the  homicide,  Katie's  father 
drove  him  away  with  a  club.  It  became  obvious  in  various 
ways  that  further  intimacy  with  Katie  was  practically 
impossible. 

Up  to  this  time  he  had  never  been  known  to  use  intoxicat- 
ing liquors,  but  on  Friday,  April  6th,  he  began  to  drink  gin 
in  immoderate  quantities.  That  night  he  persuaded  his 
wife,  who,  throughout  his  troubles,  has  been  his  faithful 
friend,  to  go  with  him  to  his  rooms  at  the  house  of  a  neighbor, 
and  while  she  did  not  intend  to  remain,  he  coaxed  her  to  stay 
and  she  did  not  leave  until  half-past  four  in  the  morning,  when 
he  went  with  her  to  a  millinery  store  that  she  conducted. 
During  the  night  he  could  not  sleep,  but  walked  the  floor, 
wrung  his  hands,  wept  and  talked  continually  about  Katie. 
He  was  under  great  excitement  and  kept  saying  "she  has 
ruined  my  life  and  I  will  murder  her"  or  "will  murder  them." 
In  the  morning,  shortly  after  seven  o'clock,  he  went  to  a  hard- 
ware store  and  purchased  a  screw  hook,  and  when  he  had  paid 
for  it  went  over  to  the  showcase  which  contained  revolver 
and  asked  "  the  price  of  guns."  Upon  learning  the  price  he 
examined  several  and  finally  purchased  one  with  some  cart- 
ridges, and  asked  the  clerk  to  load  it  for  him.  The  clerk 
replied  that  he  was  not  in  the  habit  of  doing  that  business, 
but  the  defendant  said  he  w^as  not  used  to  loading  a  gun  and 
wished  him  to  load  it.  The  clerk  declared  he  was  afraid  of  a 
loaded  revolver,  and  the  defendant  said  the  guns  that  are 
never  loaded  are  the  ones  to  be  afraid  of.  The  clerk  said  that 
was  a  good  deal  so,  whereupon  the  defendant  laughed,  the 
revolver  was  loaded  and  handed  to  him  with  the  rest  of  the 
cartridges,  and  putting  them  in  his  overcoat  pocket  he  walked 
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out  of  the  store.  He  had  a  revolver  in  his  possession  before 
this,  but  a  fellow-worktuan,  who  roomed  in  the  same  house, 
seeing  him  wild  from  drink  on  the  niglit  before  this  purchase, 
took  it  away  and  concealed  it. 

About  three  hours  after  he  bought  the  revolver  he  hired  a 
room  at  the  Warford  House,  a  hotel  in  Waverly,  where  he  had 
previously  boarded  and  had  occupied  a  room  known  as  No. 
22.  He  asked  for  and  was  assigned  to  this  particular  room, 
which  commanded  an  unobstructed  view  of  the  house  where 
Katie  Tobin  lived  and  of  the  sidewalk  leading  from  her  house 
to  the  hotel  and  to  the  office  of  the  police  justice  of  the  vil- 
lage. During  the  day  he  ran  up  and  down  stairs  very  fast, 
thirty  or  forty  times,  and  frequently  visited  the  barroom, 
where  he  continued  to  drink  gin.  He  went  in  to  dinner  at 
the  usual  hour,  but  said  he  did  not  want  anything  except  a  cup 
of  tea  or  coflFee. 

The  afternoon  before  he  had  applied  to  the  police  justice 
for  a  warrant  against  Katie  Tobin,  claiming  that  she  had  taken 
$35  out  of  his  vest  pocket.  The  justice  put  him  off  that 
night,  but  the  next  morning  he  came  again,  renewed  his 
request  and  insisted  that  a  warrant  should  be  issued.  The 
justice  tried  to  talk  him  out  of  it,  telling  him  that  he  did  not 
think  he  had  a  case,  but  he  pressed  hard  for  a  warrant  and 
said,  "  All  1  ask  of  you  is  to  issue  one  and  that  will  settle  the 
whole  question."  He  asked  the  justice  to  go  over  and  see 
Katie  Tobin  and  have  her  come  to  the  office  and  meet  him, 
saying,  *'  That  is  all  I  ask,  just  to  see  her ;  if  I  can  get  to  see 
her  that  is  all  I  want ;  1  am  sure  we  can  arrange  matters." 
The  magistrate  refused  to  go,  and  at  some  time  during  the 
afternoon  the  defendant  came  again  and  said  that  an  attorney 
of  the  village,  whom  he  had  consulted,  advised  that  the  war- 
rant shonld  be  issued ;  but  the  justice  still  refused.  He  went 
away  and  finally  came  back  at  about  four  o'clock  with  an  affi- 
davit, which  he  had  employed  another  attorney  to  prepare,  and 
thereupon  the  police  justice  issued  the  warrant  and  delivered 
it  to  the  defendant,  who  handed  it  to  the  chief  of  police,  say- 
ing, "  There  is  a  warrant ;  she  is  over  there  now  ;  I  have  been 
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where  I  can  watcli  the  house,  and  I  saw  her  go  in  there  a 
short  time  ago,  and  I  know  she  is  there."  The  officer  went  to 
the  Tobin  house,  but  did  not  find  Katie,  and  so  informed  tlie 
defendant,  who  said,  "  Well,  I  know  she  is  there."  When  the 
officer  replied,  '•'  Well,  I  could  not  find  her,"  the  defendant 
said,  "  I  will  get  even  with  those  damned  Tobins  yet,  God 
damn  them.  Excuse  me  for  swearing ;  you  never  heard  me 
swear  before,  did  you  ?  I  have  been  drinking  some  gin,  and 
I  will  get  even  with  those  Tobins." 

In  the  meantime  it  had  been  arranged  between  the  magis- 
trate and  Mrs.  Donahue,  Katie's  sister,  that  they  should  appear 
at  his  office  at  half-past  five  that  afternoon,  and  shortly  after 
five  he  went  to  the  store  of  the  defendant's  wife,  where  he 
found  him  and  notified  him  of  the  arrangement.  He  rushed 
out  of  the  door  in  great  haste,  ran  to  his  room  in  the  Warford 
House,  hurried  down  stairs  to  the  barroom,  asked  for  some 
gin,  but  the  gin  bottle  was  empty,  and  thereupon  he  called  for 
some  whisky  and  drank  it.  At  this  time  Katie  and  her  sister 
had  left  their  home  and  were  on  the  way  to  the  office  of  the 
police  justice.  The  defendant  met  them  about  half  way,  in  a 
public  place  and  in  plain  sight  of  many  people,  took  hold  of 
Katie's  arm  and  said,  "  Katie,  you  wont  go."  Mrs.  Donahue 
told  him  not  to  touch  her  sister,  whereupon  he  raised  a 
revolver,  placed  it  near  Katie's  head  and  fired.  She  fell 
instantly,  unconscious  and  mortally  wounded.  Mrs.  Donahue 
sprang  in  front  of  him,  caught  him  by  the  arm  that  held  the 
pistol,  but  when  she  saw  the  body  of  her  sister  lying  upon 
the  ground,  she  became  dazed  and  dropped  liis  arm.  He  then 
shot  three  times  at  the  prostrate  body,  making  no  attempt  to 
shoot  Mrs.  Donahue,  turned  and  walked  a  few  steps  toward 
the  chief  of  police,  who  was  running  toward  him,  threw  down 
the  revolver  and  was  at  once  placed  under  arrest.  Katie  Tobin 
died  in  about  thirty  minutes  from  a  bullet  wound  in  her  left 
temple.  Another  bullet  was  found  embedded  in  a  handker- 
chief, which  was  in  the  bosom  of  her  dress. 

On  his  way  to  the  police  station  he  told  the  arresting  offi- 
cer that  he  loved  Katie  and  she  loved  him  ;  that  he  had  killed 
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her  and  was  willing  now  to  die  for  her ;  that  she  had  always 
said  she  was  willing  to  die  for  him  and  now  he  was  willing  to 
die  for  her ;  that  all  he  cared  about  was  his  poor  mother  and 
he  did  not  know  what  she  would  do.  When  asked  if  the 
warrant  "  was  a  put  up  job  to  get  hold  of  "  Katie,  he  replied 
yes,  that  all  he  wanted  to  do  was  to  shoot  her  and  that  if  the 
officer  had  had  her  in  his  custody  he  would  have  shot  her 
right  down ;  that  he  would  have  shot  her  in  the  justice's 
office ;  that  he  had  to  fill  up  with  gin  to  get  the  nerve  and 
that  when  he  was  talking  with  the  officer  in  the  town  hall  he 
had  that  gun  in  his  hand  in  his  pocket.  The  officer  told  him 
that  if  he  had  known  it  he  would  have  taken  the  revolver 
away  from  him,  and  he  said,  "  I  wish  you  had  stopped  me.'- 
The  officer  did  not  notice  that  he  was  under  the  influence  of 
liquor  when  he  arrested  him,  but  he  soon  showed,  through 
excitement  rather  than  stupor,  that  he  was  intoxicated. 

Upon  reaching  the  police  station  he  met  the  police  justice, 
who  said,  "  My  Heaven,  Fred,  what  does  this  mean  ? "  The 
defendant  replied,  "  I  did  it ;  yes,  I  did  it ;  they  drove  me 
to  it."  He  was  asked,  "  Who  do  you  mean,"  and  he  said, 
"TheTobins;  they  have  tried  to  keep  me  away  from  her, 
and  they  have  done  everything  they  could  to  keep  me  away 
from  her,  and  I  have  shot  her  and  it  is  all  right  and  I  expect 
to  suffer  for  it."  Soon  he  burst  out  crying  and  exclaimed, 
"  What  will  my  father  and  mother  say  ? "  then  straightening 
up  he  said,  "  I  killed  her,  I  killed  her  ;  you  little  thought  for 
the  last  two  days  I  have  been  after  you  for  a  warrant  that 
nmrder  was  in  my  heart,  but  it  was  there  just  the  same ;  my 
only  object  in  getting  this  warrant  out  was  to  meet  her ;  I 
tell  you  right  now  she  did  not  steal  a  penny  of  me  —  not  a 
penny ;  don't  for  one  minute  think  she  took  a  cent  of  my 
money;  I  swore  to  a  lie  when  I  got  the  warrant  out."  He 
was  asked  how  he  had  the  nerve  to  do  it  and  he  said,  "  I  didn't 
Jiave  it  myself ;  I  knew  I  was  going  to  do  a  desperate  deed 
and  I  went  and  poured  the  gin  down  me."  When  asked  why 
he  drank  gin  he  answered  that  he   had   been  told  it  was 
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stronger « and  took  effect  quicker.  He  said  that  he  took 
the  room  at  the  Warford  House  because  it  commanded  a 
view  of  the  Tobin  residence,  and  that  immediately  after 
the  magistrate  notified  him  of  the  time  to  meet  at  his 
office,  he  went  to  his  room,  took  a  drink  of  gin,  and  when 
he  saw  Mrs.  Donahue  and  Katie  coming  he  went  to  meet 
them,  saying  to  Katie,  ''Let  us  take  a  walk  over  on  the 
south  side,''  but  she  would  not  recognize  him  and  he 
knew  it  was  all  up,  pulled  the  gun  and  fired.  He  declared 
tliat  he  knew  he  would  have  to  suffer  for  what  he  had 
done  and  was  perfectly  willing  to  and  the  sooner  it  came 
the  better.  While  in  the  stationhouse  he  said  that  when  he 
saw  Katie  and  her  sister  leave  their  home  he  started  out  with 
the  intention  of  killing  them  both,  but  he  seemed  to  "  go  blind  " 
after  he  shot  Katie  and  could  not  see  Mrs.  Donahue ;  that  he 
had  killed  Katie  and  was  glad  of  it  and  was  sorry  he  did  not 
kill  her  sister.  Later  he  declared  that  he  purchased  the 
revolver  in  order  to  kill  Katie  because  they  tried  to  keep  her 
away  from  him ;  that  he  intended  to  kill  Mrs.  Donahue  and 
then  go  over  and  shoot  her  father  and  mother. 

To  the  keeper  of  the  lock-up  he  ^id  he  was  driven  to  do  it 
and  had  to  do  it ;  that  they  were  pounding  Katie  black  and 
blue  and  she  had  often  begged  him  to  take  her  away ;  that  he 
killed  her,  the  girl  he  loved,  and  was  forced  to  do  it ;  that  he 
had  planned  to  kill  four,  Katie,  her  two  sisters  and  his  wife 
and  then  to  go  to  the  stationhouse  and  give  himself  up,  but  he 
failed  ;  that  he  got  drunk  in  order  to  do  it ;  that  Mrs.  Dona- 
hue might  thank  her  stars  she  was  alive,  for  he  didn't  know 
why  he  did  not  shoot  her  as  he  intended  to.  When  asked  if  he 
had  anything  against  Katie,  he  said,  "  No,  I  loved  her ;  I  was 
crazy  over  her  and  she  was  crazy  over  me." 

The  same  night  on  his  way  to  the  county  jail  at  Owego, 
the  sheriff  asked  him  how  he  came  to  do  the  act,  and  he 
replied  that  God  bade  him  to  kill  her  and  he  had  to  do  it ;  that 
she  was  willing  to  die  for  him  and  he  was  willing  to  die  for 
her;  that  he  wanted  to  be  electrocuted,  didn't  want  any  law- 
yer and  '*  didn't  want  any  insanity  business ; "  that  he  had 
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killed  this  girl  and  he  wanted  to  be  killed,  and  he  kept  speaking 
about  the  gin  he  had  been  drinking  and  its  bad  effect  upon 
him. 

To  a  newspaper  reporter  he  said  shortly  after  the  shooting, 
"  I  killed  her  because  I  loved  her,  and  they  kept  me  away 
from  her  ;  I  had  to  get  awful  drunk  to  do  it ;  I  knew  I  didn't 
have  the  nerve."  When  asked  if  he  had  intended  to  do  this 
at  any  other  time,  he  replied,  "  No,  I  had  planned  to  kill  her 
to-day,  Saturday." 

While  in  jail  awaiting  trial  he  frequently  exclaimed,  "  My 
God !  why  did  I  do  this,"  and  in  this  connection  would  say 
that  he  was  perfectly  willing  to  die ;  that  he  did  not  see  why 
there  was  any  use  of  having  a  trial,  or  why  he  could  not  plead 
guilty  and  go  to  the  chair  as  any  one  "  who  would  do  any- 
thing like  that  ought  to."  He  declared  that  he  was  not  crazy 
and  never  had  been ;  that  he  did  not  want  any  lawyer,  but 
simply  wanted  to  die  and  go  to  Heaven,  where  he  would  be 
with  Katie.  He  made  similar  declarations  to  other  witnesses, 
and  at  no  time  attempted  to  conceal  or  excuse  liis  offense. 

Evidence  w^as  given  tending  to  show  that  the  defendant 
was  in  good  health  and  in  sound  physical  condition;  that 
until  about  the  time  he  separated  from  his  wife  he  had  been 
of  a  uniformly  genial  and  pleasant  disposition ;  that  after  that 
a  change  was  observed  in  this  respect,  and  he  did  and  said 
things  which  were  pronounced  irrational  by  various  witnesses, 
but  substantially  all  of  these  acts  and  declarations  were  done 
or  made  with  reference  to  his  relations  with  Katie  Tobin. 
Some  witnesses  thought  the  acts  irrational  because  they  were 
inmioral  and  others  because  they  were  unnatural  and  "  different 
from  his  usual  behavior."  He  talked  freely  with  all  about  his 
love  for  Katie  and  her  love  for  him  and  seemed  agitated  and 
troubled.  The  most  of  the  witnesses  observed  nothing 
unusual  about  him,  except  his  fondness  for  Katie  and  his  dis- 
position to  talk  a  great  deal  about  her,  until  within  a  day  or 
two  of  the  homicide  and  after  he  had  commenced  drinking. 
He  was  then  nervous  and  agitated.  He  could  not  sleep. 
The  expression  of  his  face  was  wild,  his  muscles  twitched,  hie 
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eyes  were  staring  and  he  seemed  low-spirited  and  despondent. 
He  complained  of  feeling  downhearted  and  blue,  walked  the 
floor,  wept  and  wrung  his  hands.  Sometimes  his  face  would 
be  flushed  and  then  pale  without  any  apparent  cause.  Sub- 
stantially all  of  this  occurred  after  Katie's  family  had  rigidly 
excluded  him  from  her  society  and  chiefly  within  a  week  of 
the  homicide,  with  especial  prominence  after  he  began  to 
drink.  There  was  no  evidence  of  insanity  in  his  ancestral 
line,  but,  about  eight  years  before  the  homicide,  one  of  his 
brothers  was  temporarily  treated  for  insanity  in  the  form  of 
melancholia  resulting  from  physical  disability. 

A  medical  expert,  called  by  the  defendant,  in  answer  to  a 
carefully  framed  hypothetical  question,  embracing  the  leading 
facts,  none  of  which  were  disputed,  pronounced  him  of 
unsound  mind  and  stated;  "The  form  of  insanity  that  he 
had  may  be  classed  as  emotional  insanity  and  a  little  later 
it  would  seem  to  merge  into  a  melancholia."  Doctor  Wagner, 
superintendent  of  the  Binghamton  State  Hospital  for  the 
Insane,  was  sworn  for  the  People,  and,  answering  the  same 
hypothetical  question,  testified  that  the  facts  were  insuflScient 
to  establish  insanity ;  that  what  is  called  emotional  insanity  is 
not  recognized  by  medical  science  as  a  form  of  insanity  at 
the  present  time ;  that  melancholia  is  a  form  of  insanity,  and 
that  its  characteristics  are  extreme  mental  depression  associ- 
ated with  delusions  and  hallucinations  ;  that  the  hallucinations 
are  errors  of  eye-sight,  hearing  and  the  like,  as  where  the 
patient  imagines  that  he  sees  an  object  when  there  is  none, 
or  hears  a  voice  when  no  sound  strikes  his  ear  ;  that  there  is 
a  drooping  appearance,  the  corners  of  the  mouth  are  drawn 
down,  the  forehead  is  furrowed  and  corrugated,  the  expression 
of  the  eyes  is  downcast,  and  there  are  usually  tears  in  the  eyes, 
but  never  a  staring  expression.  "  In  melancholia  the  eyes  are 
just  the  opposite  (of  staring) ;  the  melancholiac  is  rarely  will- 
ing to  look  you  in  the  face,  but  turns  away  and  avoids  his  fel- 
lows and  is  exclusive.  *  *  *  The  person  so  affected  would 
not,  as  a  rule,  be  apt  to  seek  every  opportunity  to  tell  his 
troubles  to  others,  and  the  almost  invariable  rule  is  that 
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patients  suffering  from  melancholia  avoid  other  people; 
the  general  rule  is  simply  this,  that  if  there  are  no  other  indi- 
cations of  insanity  you  can  never  tell  an  insane  person  by 
any  peculiarity  of  the  eyes."  The  learned  doctor  further 
testified  that  "the  fact  that  the  patient's  brother  at  some 
period  had  been  temporarily  insane  would  have  no  bearing 
unless  insanity  appeared  in  the  ancestral  line,  in  the  father, 
mother  or  the  grandparents  before  him."  Two  other  experts 
called  by  the  People,  in  answer  to  the  same  hypothetical 
question,  pronounced  the  defendant  sane  at  the  time  of  the 
shooting. 

While  no  act  of  an  insane  person  is  a  crime,  there  is  no 
exemption  from  criminal  liability  on  account  of  insanity, 
except  upon  proof  that,  at  the  time  of  committing  the  alleged 
criminal  act,  the  accused  was  laboring  under  such  a  defect  of 
reason  as  either  not  to  know  the  nature  and  quality  of  the 
act  he  was  doing  or  not  to  know  that  the  act  was  wrong. 
(Penal  Code,  §§  20, 21.)  No  act  committed  by  a  person  while 
in  a  state  of  voluntary  intoxication  is  deemed  less  criminal  by 
reason  of  his  having  been  in  that  condition,  although  the  jury 
may  take  into  consideration  the  fact  that  the  accused  was 
intoxicated  at  the  time  in  determining  the  purpose,  motive  or 
intent  with  which  he  committed  the  act.  (Id.  §  22.)  A 
morbid  propensity  to  commit  prohibited  acts,  existing  in  the 
mind  of  a  person  who  is  not  shown  to  have  been  incapable  of 
knowing  the  wrongfulness  of  such  acts,  forms  no  defense  to  a 
prosecution  therefor.     (Id.  §  23.) 

The  evidence  tends  to  show  that  when  the  defendant  shot 
Katie  Tobin  he  knew  the  nature  and  quality  of  the  act  he  was 
doing.  He  bought  a  revolver,  had  it  loaded  and  in  readrness 
for  action.  Ho  selected  a  convenient  place  to  watch,  and  by 
diligence  and  wariness  created  an  opportunity  to  meet  his 
victim.  He  went  forth  to  meet  her,  as  he  had  planned,  and 
deliberately  shot  her,  with  intent  to  take  her  life,  as  he 
promptly  declared.  Eight  after  the  act  he  Imd  a  clear  recol- 
lection of  all  the  events  which  preceded  the  shooting,  and 
there  is  nothing  to  indicate  that  he  did  not  know  what  he 
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was  doing,  or  that  he  failed  to  comprehend  the  character  and 
consequences  of  his  conduct.  That  he  knew  the  effect  of  fir- 
ing a  bullet  into  the  brain  of  a  human  being  is  a  reasonable  if 
not  an  irresistible  inference  from  the  evidence.  He  knew  it 
would  kill,  for  he  said  at  once  that  he  had  killed  and  intended 
to  kill.  He  was  laboring  under  no  delusion  that  some  fact 
existed  which,  if  it  were  true,  would  excuse  his  act,  unless  his 
declaration,  made  after  the  fact  and  unsupported  by  the  sur- 
rounding circumstances,  that  God  commanded  him  to  do  it, 
may  be  regarded  as  some  evidence  of  hallucination.  All  his 
other  declarations,  many  in  number  and  made  to  many  differ- 
ent persons,  were  inconsistent  with  a  sincere  belief  that  he 
was  acting  under  the  direction  of  a  superior  power.  He 
seemed  to  have  a  perfect  understanding  of  the  nature  of  the 
act  and  to  know  when  he  committed  it  what  the  effect  of  it  was 
with  reference  to  the  crime  of  murder.  He  acted  with  judg- 
ment, caution  and  foresight.  There  was  no  sudden  impulse, 
for  the  act  was  the  result  of  long  and  careful  preparation. 
There  was  no  evidence  of  congenital  defect,  or  other  disease 
of  the  body,  which  might  affect  the  mind,  for  he  was  appar- 
ently in  good  health. 

Did  he  know  that  the  act  was  wrong  ?  Had  his  mind  slipped 
from  its  moorings,  so  that  he  was  unconscious  of  the  criminal 
character  and  consequences  of  his  action  ?  Was  he  mentally 
capable  of  entertaining  a  criminal  intent  ?  Did  he  compre- 
hend his  relations  to  others  and  realize  the  nature  and  enor- 
mity of  the  act  ?  Did  he  know  the  difference  between  right 
and  wrong  and  have  the  power  to  choose  between  them  ?  Did 
he  know  that  it  was  wrong  to  shoot  Katie  Tobin  ?  These 
questions  were  for  the  jury  and  they  might  find  the  answer  in 
his  own  declarations  made  immediately  after  the  homicide, 
that  he  plotted  to  kill  her,  nerved  himself  with  gin  in  order  to 
do  the  desperate  deed,  did  it  as  he  had  planned,  regretted  it 
on  accoxmt  of  his  mother,  expected  to  suffer  for  it,  and  was 
willing  to  plead  guilty  and  be  punished  as  any  one, ''  who  would 
do  anything  like  that,  ought  to."  He  promptly  sat  in  judg- 
ment upon  himself  and  seemed  to  fully  realize  that  what  he 
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had  done  was  wrong,  both  legally  and  morally,  and  that  he 
would  bo  and  should  be  punished  for  it. 

If  he  deliberately  drank  himself  into  a  frenzy,  the  law  does 
not  exense  him  for  that  kind  of  insanity.  Ilis  intoxication 
did  not  affect  his  criminal  responsibility,  for  it  was  not  only 
recent  and  vohmtary,  but  he  even  drank  with  the  crime  in 
view,  as  he  said,  and  in  order  to  get  the  strength  and  courage 
to  commit  it.  Both  the  statute  and  the  common  law  declare 
that  voluntary  intoxication  constitutes  no  defense.  (Penal 
Code,  §  22 ;  People  v.  Rogers^  18  N.  Y.  9 ;  Flanigan  v. 
PeopU,  86  N.  Y.  554.) 

Upon  the  merits  we  think  the  case  was  for  the  jury  and 
that  it  was  for  them  to  decide  whether  the  defendant  was 
legally  responsible  for  his  acts,  which  was  the  only  contested 
issue.  Their  conclusion  is  supported  by  the  evidence  and  we 
cannot  substitute  our  judgment  for  theirs,  as  they  saw  the 
witnesses,  and  the  law  makes  them  the  exclusive  judges  of  all 
questions  of  fact.  (Code  Crim.  Pro.  §  420.)  The  charge  was 
full,  fair  and  clear,  with  no  request  made  and  no  exception 
taken.  We  are  not  satisfied  that  the  verdict  was  against  the 
weight  of  evidence,  or  against  law,  or  that  justice  requires  a 
new  trial,  or  that  we  should  interfere  with  the  judgment  by 
virtue  of  the  power  intrusted  to  us  of  reversing  without  an 
exception.     (Code  Crim.  Pro.  §  528.) 

The  defendant  seeks  to  predicate  error  upon  the  following 
question  asked  by  the  People  of  a  medical  expert  called  in 
their  behalf,  to  wit :  "  Assuming  all  the  hypotheses  stated  in 
the  hypothetical  question  put  to  Dr.  Barrett,  what  do  you  say 
as  to  this  man's  condition  on  the  7th  of  April  last  —  I  repeat 
the  defendant's  hypothetical  question  ? "  This  question  was 
not  objected  to,  and  it  called  for  an  answer  to  the  precise 
question  that  had  been  previously  put  by  the  defendant's 
counsel  to  the  expert  called  by  him.  While  the  question  was 
not  literally  repeated,  the  district  attorney  said  he  repeated  it, 
and  without  objection  as  to  form  or  otherwise  it  was  answered. 
The  witness  to  whom  it  was  put  was  called  immediately  after 
the  defendant's  expert  had  answered  the  long  hypothetical 
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question,  covering  about  three  pages  of  the  printed  record, 
which  the  district  attorney  sought  to  abridge  in  the  manner 
stated.  As  court  had  not  in  tlie  meantime  adjourned,  the 
question  was  f resli  in  the  minds  of  the  jury,  and  the  witness 
testified  that  he  lieard  it.  No  suggestion  was  made  tliat  it 
was  not  perfectly  understood.  Upon  the  cross-examination  of 
two  of  the  People's  experts  the  same  question  was  asked  in 
substantially  the  same  way  by  the  defendant's  counsel.  The 
original  hypothetical  question  was  proper  in  form,  as  both 
parties  concede,  and  after  it  had  been  asked  by  the  defend- 
ant's counsel  it  was  adopted  by  the  district  attorney  as  the 
basis  of  his  examination.  To  save  time  he  did  not  literally 
repeat  it  or  cause  it  to  be  read.  While  repetition  might  have 
led  to  a  clearer  and  more  certain  understanding  of  the  ques- 
tion by  both  witness  and  jury,  it  was  not  necessary  to  literally 
repeat  it,  but  it  was  sufficient,  under  the  circumstances  and  in 
the  absence  of  any  objection  or  suggestion,  for  the  district 
attorney  to  simply  say,  "  I  repeat  the  defendant's  hypotheti- 
cal question." 

The  oAly  exception  argued  by  the  appellant's  counsel  was 
taken  to  the  ruling  which  permitted  the  following  question  to 
be  put  to  one  of  the  experts  for  the  People,  to  wit :  "  Take 
the  case  of  a  young  man,  about  thirty  years  of  age,  who  has 
led  a  fairiy  even  and  uneventful  life,  and  not  addicted  in  any 
manner  to  the  use  of  intoxicating  liquors,  who,  at  one  time, 
for  two  days  in  succession,  indulged  excessively  in  the  drink- 
ing of  gin,  who,  at  about  the  close  of  the  second  day  shoots 
to  death  upon  an  open  street  a  young  woman  with  whom  he 
was  in  love ;  who,  about  six  hours  afterwards,  while  in 
the  custody  of  the  officers,  exhibits  strong  evidence  of 
excitement,  manifested  by  walking  up  and  down  and 
wringing  his  hands,  explosively  crying  and  talking  very 
much  about  the  occurrence,  with  twitching  muscles  — 
would  such  an  exhibition  on  his  part  be  inconsistent  with 
his  sanity?"  This  was  objected  to  upon  the  ground  that 
the  question  did  not  assume  any  considerable  part  of  the  facts 
proved  in  tlie  case,  but  the  objection  was  overruled,    the 
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defendant  excepted  and  the  witness  answered  in  the  negative. 
The  witness  had  already  answered  the  longer  hypothetical 
question  as  prepared  by  the  defendant's  counsel,  which 
recited  all  the  material  facts.  The  question  was  upon  the 
redirect  examination  of  tlie  witness,  and  did  not  call  for  an 
opinion  as  to  the  defendant's  sanity,  either  upon  the  facts 
assumed  or  upon  all  the  facts  of  the  case.  It  simply  asked 
whether  certain  acts,  characterized  as  irrational  by  witnesses 
who  observed  them,  were  inconsistent  with  sanitv.  We  find 
no  error  in  this  ruling.  It  was  a  method  of  analyzing  the 
hypothetical  question.  It  is  proper  to  ask  whether  any  fact 
or  any  group  of  facts  duly  sworn  to  is  inconsistent  with  sanity. 
{Filer  v.  K  Y.  C.  H.  R.  Co,,  49  N,  Y.  42,  46 ;  Lawson's 
Opinion  Evidence,  166.)  The  question  did  not  assume  that 
they  were  all  the  facts  of  the  case,  but  sought  to  test  the  effect 
of  certain  specific  facts  in  evidence,  upon  the  theory  that  they 
might  all  be  accounted  for  by  the  excessive  use  of  intoxicat- 
ing liquor  by  the  defendant. 

A  practicing  physician  of  long  experience,  who  had  known 
the  defendant  for  ten  years,  testified  that  he  saw  the  shooting 
and  observed  the  appearance  of  the  defendant  at  the  time. 
He  described  the  whole  transaction  and  stated  that  the  defend- 
ant seemed  to  be  "  very  cool  and  collected  and  stood  and 
walked  as  steadily  as  I  ever  saw  any  one ;  his  face  was  some- 
what flushed,  but  had  nothing  more  than  his  natural  look ;  he 
had  a  somewhat  florid  complexion."  After  the  defendant  had 
produced  testimony  upon  the  question  of  insanity  and  had 
rested,  this  physician  was  recalled  and  the  district  attorney 
asked  him  :  '^  From  his  appearance  and  manner  at  that  time," 
referring  to  the  time  of  the  shooting,  "  did  you  see  any  indi- 
cation of  insanity  ^ "  This  was  objected  to  upon  the  ground 
that  it  is  improper  to  base  an  opinion  of  an  expert  witness 
simply  upon  one  set  of  circumstances  in  a  case  and  his  observa- 
tion at  the  moment  of  the  act ;  but,  subject  to  exception,  the 
defendant  was  allowed  to  answer,  "  No,  sir,  I  did  not."  The 
opinion  of  a  medical  expert  may  be  based  on  observation  or 
upon  personal  examination,  or  upon  a  hypothetical  question. 
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Even  one  not  an  expert  may  describe  actions  and  state  whether 
they  appeared  to  him  to  be  rational  or  irrational.  The  ques- 
tion under  consideration  called  for  the  opinion  of  an  expert  as 
to  whether  the  acts  of  the  defendant,  as  he  observed  them  at 
the  critical  moment,  seemed  irrational.  Expert  evidence  is 
received  upon  the  theory  that  the  questions  involve  matters 
which  lie  beyond  the  scope  of  the  observation,  knowledge  and 
experience  of  men  in  general,  and  that  consequently  the  jury 
are  not  presumed  competent  to  arrive  at  a  proper  determina- 
tion by  the  unaided  exercise  of  their  judgment  on  the  facts. 
{Dewitt  V.  Barl^,  9  N.  Y.  371,  375;  1  Greenl.  Ev.  §  440; 
Best's  Prin.  of  Ev.  §  346.)  If  the  physician  had  observed  the 
conduct  of  the  defendant  an  hour  before  the  homicide,  his 
opinion  as  to  the  rationality  of  his  words  or  acts  at  that  time 
would  have  been  clearly  competent.  Was  it  less  competent 
because  the  acts  observed  were  those  which  accompanied  as 
well  as  those  which  immediately  preceded  the  shooting  ?  We 
think  the  ruling  was  proper.  {People  v.  Yourigs,  151  N.  Y. 
210 ;  People  v.  Taylor,  138  N.  Y.  398, 405 ;  People  v.  Keima- 
ler,  119  N.  Y.  580,  585.) 

Owing  to  the  gravity  of  the  case,  we  have  considered  all 
the  rulings  appearing  in  the  record,  whether  excepted  to  oi 
not,  but  we  find  none  wiiich  did  injustice  to  the  appellant. 
We  think  bo  had  a  fair  trial  and  that  the  judgment  against 
him  should  be  aflBrmed. 

Pa&keb,  Ch.  J.,  Geat,  Babtlett,  Haight  and  Weknee, 
JJ.,  concur  ;  O'Brien,  J.,  not  voting. 

Judgment  of  conviction  affirmed. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 

Joseph  Zachello,  Appellant. 

1.  MuRDEn  —  Sufficiency  op  Evidence  to  Sustain  Conviction. 
The  evidence  upon  the  trial  of  an  indictment  for  murder  reviewed,  and 
held  sufficient  to  sustain  a  verdict  convicting  the  defendant  of  the  crime 
of  murder  in  the  first  degree. 

2.  Trial  —  Question  of  Fact.  An  instruction  that  the  fact  that  the 
blow  from  which  death  resulted  "was  aimed  at  a  vital  part''  might  be 
considered,  does  not  constitute  reversible  error  where  it  is  modified  by  the 
statement  of  the  trial  judge  that  whether  it  was  struck  at  a  vital  part 
was  a  question  for  the  jury. 

3.  Instruction  as  to  Motive.  An  instruction  that  had  the  fact  that 
the  killing  was  done  by  defendant  been  contested  '*the  question  of 
motive  would  be  very  important,  but  where  it  is  absolutely  proved  that 
the  defendant  struck  the  blow,  considerations  of  that  character  sink  into 
minor  consequences/'  is  not  erroneous  as  in  efifect  eliminating  the  ques- 
tion of  motive  from  the  case,  where  the  trial  judge  must  be  deemed  to 
have  intended  to  instruct  the  jury  that  motive  in  such  a  case  was  of 
minor  consequence,  or  was  not  essential  as  bearing  upon  the  eorpue  delicti, 

4.  Refusal  to  Charge  under  Erroneous  Impression  that  Rbquest 
Lacked  an  Essential  Element.  The  refusal  of  the  trial  judge  to 
charge  a  request  with  reference  to  defendant's  justification  upon  the 
ground  that  it  lacked  words  which  he  considered  essential,  which  were 
in  fact  contained  therein  but  to  which  fact  defendant's  counsel  failed  to 
call  his  attention  and  allowed  him  t6  act  upon  the  impression  that  they 
were  not  incorporated,  does  not  constitute  reversible  error  where  the  jury 
was  advised  as  to  the  true  rule  of  law  and  as  to  what  constituted  a  justi- 
fication, especially  in  a  case  where  he  had  previously  fully  and  correctly 
charged  upon  the  subject. 

(Argued  June  18,  1001;  decided  July  10,  1901.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
It  a  Trir.1  Term  for  the  county  of  Richmond  March  28, 1900, 
npon  a  verdict  convicting  the  defendant  of  the  crime  of  mur- 
ier  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  tlie  opinion. 

William  3f,  Mullen  and  Fy^edsrick  S,  Mullen  for  appel- 
lant. It  was  error  for  the  court  to  charge  that  the  blow 
which  resulted  in  the  death  of  Caroline  Muccio  was  aimed  at 
a  vital  part.    {People  v.  Barone^  161  N.  Y.  451 ;  Chcypma/n 
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V.  K  Ity.  Co.,  55  N.  Y.  579 ;  Leonard  v.  CoUins,  70  N.  Y. 
94 ;  Driggs  v.  PhillipSy  103  N.  Y.  82 ;  Whitten  v.  Fitzwater, 
129  N.  Y.  626 ;  Phillips  v.  N.  Y.  C.  <&  If.  R.  B.  R.  Co., 
127  K  Y.  657 ;  Greeiie  v.  White,  37  N.  Y.  405.)  It  was 
error  for  the  court  to  charge  that  the  question  of  motive  was 
substantially  eliminated  from  this  case.  {People  v.  Fei^en- 
hauin,  148  N.  Y.  636 ;  People  v.  Buchanan,  145  N.  Y.  1 ; 
People  V.  Scott,  153  N.  y.  40 ;  People  v.  Johnson,  139  N. 
Y.  362 ;  People  v.  Ferraro,  161  N.  Y.  376 ;  State  v.  Oi?i<f- 
mfl^/J,  20  S.  C.  441 ;  8  Am.  &  Eng.  Ency.  of  Law  [2d  ed.], 
291.)  The  defendant  did  not  have  a  fair  trial.  {McKenna 
V.  People,  81  N.  Y.  360 ;  Allis  v.  Leonard,  58  N.  Y.  291 ; 
People  V.  Barheri,  149  N.  Y.  257 ;  Driggs  v.  PhiUips, 
108  N.  Y.  81  ;  Klff  v.  Yoxvmans,  86  K  Y.  324  ;  Peo- 
vie  v.  Friedland,  2  App.  Div.  332 ;  People  v.  Kennedy, 
164  N.  Y.  450;  P6?6>/?fe  v.  Hill,  65  Hun,  420;  P^^^pfo 
v.  Down^,  123  N.  Y.  558;  People  v.  Levalie,  6  App. 
Div.  230.)  The  trial  court  erred  in  refusing  to  charge 
defendant's  requests.  {People  v.  Zigouras,  163  N.  Y.  250 ; 
I^eople  v.  Corey,  157  N.  Y.  332 ;  People  v.  Barheri,  149  N. 
Y.  256 ;  People  v.  Tivczkewitz,  149  N.  Y.  240 ;  People  v. 
Benham,  160  N.  Y.  425 ;  /Vo/?^^  v.  Fielding,  158  N.  Y. 
542  ;  People  v.  Greenwall,  115  N.  Y.  527  ;  K linker  y.T.A. 
R.  R.  Co.,  26  App.  Div.  324 ;  Wheeler  v.  Wallace,  53  Mich. 
855 ;  Krankheit  v.  Dickenson,  51  Mich.  177.) 

Edward  Sidney  Raxoson  and  Sidney  F.  Rawson  for 
respondent.  The  case  is  utterly  devoid  of  any  evidence  which 
would  warrant  any  reasonable  ground  on  the  part  of  Zachello 
to  apprehend  a  design  on  the  part  of  the  person  slain,  or  any 
other  person,  to  commit  any  felony  upon  him  or  to  do  him 
any  great  personal  injury,  and  there  is  no  evidence  upon 
which  the  jury  could  lind  that  there  was  any  imminent  or 
other  danger  of  any  such  design  being  accomplished.  (Penal 
Code,  §  205.) 

Haight,  J.  The  facts,  as  disclosed  by  the  evidence,  are  in 
substance  as  follows :  On  the  evening  of  the  10th  day  of 
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January,  1900,  the  defendant,  an  Italian,  with  several  other 
men,  were  in  the  house  of  one  Carsel  on  Hannah  street, 
Toinpkinsville,  Staten  Island,  engaged  in  playing  a  game 
called  "fingers."  There  was  present  among  the  men  one 
Charles  Muccio,  a  brother-in-law  of  the  defendant,  who  won 
a  game.  It  appears  that  when  a  game  was  won  the  winner 
served  the  beer.  In  serving  the  beer  Muccio  did  not  give 
any  to  the  defendant.  Soon  after,  the  defendant  won  a  game 
and  he  in  serving  the  beer  did  not  deliver  any  to  Muccio.  The 
defendant  then  won  another  game  and  during  the  serving  of 
that  round  of  beer  a  quarrel  broke  out  between  Charles 
Muccio  and  the  defendant,  resulting  in  their  going  out  of  the 
house  for  a  fight.  They  shortly  returned  and  the  defendant 
claimed  that  he  had  been  stabbed  by  Muccio  under  the  arm 
and  blood  was  observed  upon  his  hand  and  clothing.  Muccio 
then  disappeared  and  within  a  few  minutes  thereafter  the 
defendant  left  the  Carsel  house  with  a  knife  in  his  hand, 
crossed  the  street  to  the  Muccio  house,  opened  the  door, 
entered  the  hall  and  proceeded  up  the  stairs  until  he  met 
Caroline  Muccio,  his  mother-in-law,  who  was  on  the  third  or 
fourth  step  from  the  top  of  the  stairs  in  the  act  of  descending. 
He  then  struck  her  with  his  knife  below  the  left  shoulder,  the 
blade  penetrating  the  lung  and  heart  at  a  depth  of  seven 
inches  or  more,  in  consequence  of  which  she  died  within  a  few 
minutes.  The  defendant  immediately  after  striking  the  blow 
ran  out  of  the  house  into  the  street  and  thence  to  a  lumber  yard 
upon  the  beach  where  he  appears  to  have  hid  for  sometime,  and 
where  his  knife  was  subsequently  found.  Some  hours  after- 
ward he  was  discovered  at  another  place  and  arrested.  His 
own  version  of  the  transaction,  as  related  upon  the  witness 
stand,  only  differs  from  that  given  by  the  other  witnesses  in 
tlie  following  particulars.  He  tells  ufe  that  he  wient  to  the 
house  for  the  purpose  of  cutting  Charley  Muccio,  the  same  as 
Muccio  had  cut  him,  and  that  he  did  not  intend  to  kill  him ; 
that  on  entering  the  house  he  saw  a  shadowy  form  behind  the 
door  and  thinking  that  it  was  Muccio  he  struck  him,  and  that 
be  did  not  know  that  it  was  Mrs.  Muccio  until  he  heard  the 
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woman  scream ;  that  he  had  no  hard  f  eelmgs  against  her ;  that 
he  was  only  mad  at  Maecio,  and  at  the  time  that  he  struck  he 
was  afraid  that  Muccio  had  a  knife  and  was  going  to  stab  him 
before  he  could  get  out  of  the  hall,  and  that  he  struck  in  self 
defense.  He  denies  that  he  went  up  stairs  and  that  the 
stabbing  took  place  on  the  stairs.  It  further  appears  from  the 
evidence  that  sometime  before  there  was  a  civil  marriage 
between  the  defendant  and  a  daughter  of  Mrs.  Muccio,  but 
that  they  had  never  lived  together,  the  parents  objecting  until 
there  was  a  marriage  in  the  church.  Some  of  the  evidence 
tends  to  show  ill-feeiuig  against  the  family  on  the  part  of  the 
defendant,  growing  out  of  this  relation,  and  that  he  made  some 
threats  against  the  parents. 

The  evidence  justified  the  court  in  submitting  the  case  to  the 
jury  and  is  sufficient  to  sustain  the  verdict  rendered.  The 
real  contest  upon  the  trial  was  as  to  whether  the  crime  com- 
mitted was  murder  In  the  first  degree.  Complaint  is  now 
made  that  the  defendant  did  not  have  a  fair  trial.  We  have 
carefully  read  the  evidence  and  examined  the  charge  of  the 
learned  trial  judge,  and  are  of  the  opinion  that  there  is  no  just 
cause  for  complaint.  The  court  appears  to  have  submitted  all 
of  the  questions  of  fact  in  controversy  to  the  jury  for  its 
determination,  especially  that  involving  the  intent  of  the 
defendant  in  the  doing  of  the  act  and  as  to  whether  there  was 
deliberation  and  premeditation  sufficient  to  constitute  the 
crime.  Tlie  fact,  doubtless,  was  as  claimed  by  the  defendant, 
that  he  went  to  the  Muccio  house  for  the  purpose  of  stabbing 
Muccio  and  not  his  mother-in-law.  On  entering  the  house, 
the  fact  is  conceded  that  he  stabbed  his  mother-in-law  instead 
of  Muccio.  The  testimony  of  all  the  witnesses,  except  that 
of  the  defendant  himself,  is  to  the  effect  that  he  met  Mrs. 
Muccio  upon  the  stairs  and  stabbed  her  there.  Whether  he 
mistook  her  for  Charles  Muccio  or  found  her  in  the  way  bar- 
ring his  progress  to  Muccio  and  then  decided  to  remove  her, 
or  whatever  his  purpose  and  intent  was,  the  question  was  for 
the  jury  to  determine  under  the  circumstances. 

The  court  instructed  the  jury  that  "  In  determinnig  whether 
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there  was  an  intent  to  kill,  you  must  consider  all  of  the  circum- 
stances, the  force  of  the  blow,  its  direction,  the  fact  that  it  was 
aimed  at  a  vital  part,  the  depth  of  the  wound  and  that  the 
blow  was  in  fact  a  mortal  blow."  An  exception  was  taken  to 
that  part  of  the  charge  which  instructed  tlie  jury  in  effect 
that  it  could  take  into  consideration  the  fact  that  the  blow 
was  struck  at  a  vital  part.  Thereupon  the  judge  corrected 
his  charge  by  stating  that  he  did  not  mean  to  say  that  it 
was  struck  at  a  vital  part  as  a  matter  of  fact ;  that  that  was  a 
question  for  the  jury,  and  he  modified  his  charge  accordingly. 
The  charge,  as  modified,  appears  to  us  to  have  been  a  proj^er 
statement  of  the  law  as  to  the  duty  of  the  jurors. 

The  court,  in  its  charge,  stated  :  "  The  fact  that  the  stab- 
bing which  resulted  in  the  death  of  Caroline  Muccio  was  done 
by  this  defendant,  whatever  doubt  there  might  have  been 
at  the  close  of  the  case  for  the  People,  is  set  at  rest  by 
the  defendant's  own  testimony.  Had  that  been  contested, 
then  the  fact  that  the  defendant  fled  and  evaded  capture 
would  be  a  serious  consideration  throwing  light  upon  fhat 
inquiry.  The  question  of  motive  would  also,  in  that  case,  be 
very  important ;  but  where  it  is  absolutely  proved  that  the 
defendant  struck  the  blow,  considerations  of  tliat  character 
sink  into  minor  consequences.  There  is  strictly  but  one  other 
inquiry,  and  that  is  the  intent  which  was  in  his  mind  when  he 
did  it."  Complaint  is  made  with  reference  to  this  charge  as 
in  effect  eliminating  the  question  of  motive  from  the  case. 
We  do  not  think  that  the  court  so  intended  or  that  the  charge 
should  be  so  construed.  What  the  court  evidently  intended 
was  that  the  killing,  being  conceded  by  the  defendant,  motive 
was  of  minor  consequence  or  was  not  essential  as  bearing 
upon  the  corpus  delicti.  This  is  evident  from  the  fact  that 
the  court  immediately  proceeded  to  submit  to  the  jury  the 
question  of  the  intent  with  which  the  act  was  committed  and 
upon  this  subject  very  fully  called  attention  to  all  of  the 
circumstances  under  which  the  act  was  claimed  to  have  taken 
place,  including  that  of  fear  of  great  bodily  harm  from 
Charles  Muccio,  together  with  the  purpose  and  motive  under 
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wliich  the  defendant  claimed  to  have  been  acting.  All  of  this 
was  f  ally  considered  in  determining  whether  the  killing  was 
justifiable  or  as  to  whether  it  was  done  with  deliberation  and 
premeditation. 

At  the  conclusion  of  the  case  the  defendant's  counsel  in  a 
request  to  the  court  to  charge  enumerated  all  of  the  claims 
which  the  defendant  had  made  with  reference  to  the  facts 
established  by  the  evidence,  as  testified  to  by  the  defendant 
with  reference  to  the  justification  of  the  defendant  in  acting 
under  the  belief  that  he  was  in  great  bodily  danger,  and  con- 
cluded by  asking  the  court  to  charge  that,  if  the  jury  found 
these  facts  they  must  acquit.  The  court  replied  :  "  I  will  not 
charge  that  as  you  have  read  it,  because  it  is  an  attempt  to 
define  what  would  be  self-defense  and  it  is  lacking  in  this 
particular,  that  you  have  not  inserted  the  elements  of  reason- 
able grounds  for  belief  that  he  was  in  danger.  You  say 
'  fearing  and  believing  that  if  he  turned  or  attempted  to  go 
oat  of  the  door  that  the  said  form  was  so  near  to  him  that  he 
w^ould  stab  or  serioiislj^  injure  hira  before  he  could  get  out  of 
the  door.'  He  must  have  reasonable  grounds  for  so  believ- 
ing. That  is  not  in  your  proposition  and  so  I  refuse  to  charge 
it."  The  judge  was  mistaken.  The  words  which  he  thought 
were  lacking  from  the  request  were  in  the  request,  but  they 
had  not  attracted  the  attention  of  the  judge  during  its  read- 
ing ;  but^  we  think  no  harm  was  done.  The  only  objection 
that  the  court  made  to  the  request  was  that  it  did  not  have 
inserted  the  element  of  reasonable  grounds  for  believing  that 
he  was  in  danger.  This  was  made  clear  by  what  the  judge 
stated  after  the  reading  of  the  request  had  concluded.  The 
defendant's  counsel  did  not^  as  he  should  have  done,  call  the 
attention  of  the  judge  to  the  fact  that  the  request  did  incor- 
porate these  words,  but  allowed  him  to  act  upon  the  impres- 
sion that  tbey  were  not  incorporated.  The  jury,  however,  by 
what  was  said  and  took  place,  were  advised  as  to  the  true  rule 
of  law  and  as  to  what  constituted  a  justification,  and,  conse- 
quently, no  reversible  error  was  committed.  There  is  still 
another  answer  to  this  contention,  and  that  is  that  the  judge 
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had  fully  and  correctly  charged  upon  this  subject  before. 
There  is  no  other  question  in  the  case  calling  for  considera- 
tion here. 

The  judgment  and  conviction  should  be  affirmed. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Vann,  Landon  and 
CuLLEN,  JJ.,  concur. 

Judgment  of  conviction  affirmed. 

> 


Chatfibld  Leonard,  as  Receiver  of  Curtis  A.  Barnum,  a 
Judgment  Debtor,  Appellant,  v.  CtrRTis  A.  Barnum  et  al.. 
Respondents,  Impleaded  with  Another. 

Appeal— When  Final  Judgment  Sustaining  a  Demurrer  and  Dis- 
missing THE  Ck>MPLAiNT  Is  NOT  APPEALABLE.  A  final  judgment  entered 
pursuant  to  section  1222  of  the  Code  of  Civil  Procedure  upon  an  order  of 
Special  Term  sustaining  a  demurrer  and  dismissing  the  complaint  upon  the 
merits,  after  a  reversal  by  the  late  General  Term  of  a  final  judgment  over- 
ruling the  demurrer,  the  order  of  reversal  giving  the  plaintiff  leave  to 
amend,  which  he  failed  to  do,  but  which  contained  no  direction  for  final 
judgment  in  case  of  his  default,  is  not  appealable  to  the  Court  of  Appeals. 

(Submitted  June  17,  1901;  decided  July  10,  1901.) 

MonoN  for  reargument.    (See  167  N.  Y.  595.) 

Landon,  J.  This  was  an  appeal  from  a  final  judgment 
sustaining  the  defendant's  demurrer  to  the  complaint  and  dis- 
missing the  complaint  upon  the  merits,  witli  costs,  entered  in 
Otsego  connty  November  9,  1900. 

The  defendant  demurred  to  the  complaint ;  the  Special 
Term  overruled  the  demurrer  April  10,  1888,  and  gave 
defendant  leave  to  answer.  The  plaintiff  entered  interloc- 
ntory  judgment  pursuant  to  the  order;  the  defendant  did 
not  answer  and  plaintiff  entered  final  judgment  June  26, 
1888.  The  defendant  appealed  to  the  General  Term,  fourth 
department ;  that  court,  after  hearing  the  appeal,  reversed 
the  order,  interlocutory  and  final  judgments,  and  gave  the 
plaintiff  leave  to  amend  his  complaint  within  twenty  days 
on  payment  of  costs,  but  gave  no  direction  for  final  judg- 
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ment  in  case  of  plaintiff's  default.  This  order  was  entered 
November  13,  1888.  The  plaintiff  did  not  amend  his  com- 
plaint, but  procured  the  Special  Term  order,  upon  which, 
pursuant  to  section  1222,  he  entered  the  final  judgment  of 
November  9,  1900.  from  which  he  now  appeals. 

We  have  reviewed  the  grounds  upon  which  we  dismissed 
the  appeal  and  now  state  them.  The  appeal  must  be  one 
that  could  have  been  taken  under  the  Code  of  Civil  Procedure 
as  it  stood  December  31, 1895,  section  190.  Actual  determina- 
tions made  at  General  Term  of  the  Supreme  Court  were 
appealable  under  section  190,  when  they  consisted  of  final 
judgments,  affecting  the  title  to  real  property,  or  if — and 
such  is  this  case  —  the  matter  in  controverey  was  not  less  than 
$500.  So  were  interlocutory  judgments  entered  upon  the 
decision  of  a  demurrer,  provided  the  General  Term  should 
certify  that  the  question  arising  therein  was  of  sufficient 
importance  to  render  a  decision  by  the  Court  of  Appeals 
desirable  before  proceeding  further.  Under  sections  1336, 
1350,  actual  determinations  of  the  General  Term,  affirming 
an  interlocutory  judgment  in  the  court  below,  or  after  the 
denial  by  the  General  Term  of  a  motion  for  a  new  trial,  were 
appealable  after  the  subsequent  entry,  of  the  final  judg- 
ment in  the  court  below.  Such  final  judgment  of  the 
court  of  first  instance  gave  effect  to  the  actual  determina- 
tion of  the  General  Term.  As  this  is  an  appeal  from  a  final 
judgment,  we  need  not  consider  the  appealability  of  orders. 
The  final  judgment  must  be  one  directed  by  the  General 
Term,  or  its  actual  determination  carried  into  effect  in  the 
final  judgment  subsequently  entered  in  the  court  below  in  the 
cases  mentioned  in  sections  1336,  1350. 

The  appellant  cites  Caughet/  v.  Smith  (47  N.  Y.  248). 
That  case  arose  under  the  old  Code,  and  its  exact  conditions 
were  afterwards  covered  by  section  1336.  It  was  not  a 
reversal.  If  the  plaintiff  had  entered  the  judgment  and 
applied  to  the  General  Term  before  December  31, 1895,  under 
subdivision  4  of  section  190,  for  its  certificate,  he  probably 
would  have  obtained  it,  and  perhaps  could  wath  equal  success 
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and  effect,  after  that  date,  have  applied  to  the  Appellate 
Division  for  its  allowance  of  the  appeal  and  certilicate  under 
the  present  subdivision  of  section  190.  I  le  did  neither,  jior 
did  he  appeal  from  the  last  final  judgment  of  the  Special 
Term  to  the  Appellate  Division,  and  from  thence  here.  Thus 
his  appeal  is  liot  within  any  of  the  specified  cases. 

The  motion  should  be  denied,  without  costs. 

Parker,  Ch.  J.,  O'Brien,  BARTLErr,  Martin,  Vann  and 
CuLLEN,  JJ.,  cohcur. 

Motion  denied. 

) 

Henry  Lyman,  as  State  Commissioner  of  Excise  of  the  State 
of  New  York,  Kespondent,  v.  Thomas  H.  Cheever  and 
United  States  Guarantee  Company,  Ap}>ellants. 

LiQUOK  Tax  Law  —  Action  upon  Bond  for  Violation  of  Law  after 
Surrender  of  Certificate.  An  action  to  recover  the  penalty  of  a  bond 
given  upoii  the  procurement  of  a  liquor  tax  certificate,  for  a  violation  of 
the  law  after  the  certificate  has  been  surrendered,  is  not  maintainable. 

Lytnan  v.  CheeDer,  52  App.  Div.  635,  reversed, 

(Argued  June  3,  1901;  decided  July  10,  1901.)    , 

Appeal,  by  permission,  from  a  judgment  entered  June  27, 
190U,  upon  an  order  of  the  Appellate  Division  in  the  fourth 
judicial  department,  affirming  an  interlocutory  judgment  over- 
ruling a  demurrer  to  the  plaintiff's  complaint. 

The  following  is  the  question  certified :  "  Does  the  com- 
plaint in  this  action  state  facts  sufficient  to  constitute  a  cause 
of  action,  to  wit,  a  breach  of  the  condition  of  the  bond  in 
question?'' 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  De  Witt  TFarTi^r  for  appellants.  The  complaint  does 
not  allege  that  Cheever  violated  any  provision  of  the  Liquor 
Tax  Law  while  the  business,  for  which  the  certificate  was 
given,  was  carried  on.  {Lyman  v.  Schermerhom^  53  App. 
Div.  32 ;  Lyman  v.  Kane^  57  App.  Div.  549 ;  Matter  of 
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Lyman^  59  App.  Div.  217.)  The  complaint  shows  on  its  face 
that  the  alleged  violations  did  not  occur  until  after  the  busi- 
ness had  ceased  for  which  said  liquor  tax  certificate  was  given. 
{Lyman  v.  Schermerhom^  53  App.  Div.  32;  Luddington  v. 
PulveVy  6  Wend.  404;  People  v.  Chalinera^  1  Hun,  683; 
Berry  v.  Schaad^  28  Misc.  Kep.  389 ;  Matter  of  Lyman^  59 
App.  Div.  217 ;  Matter  of  Klevesahl^  30  Misc.  Rep.  361 ; 
Matter  of  Lyrnan^  160  N.  Y.  96;  ViL  of  Cortland  v. 
Howard^  1  App.  Div.  131 ;  People  v.  Pillion,  78  Hun,  74.) 

JVevada  N,  Stranahxin  for  respondent.  The  certificate  is 
not  actually  surrendered  at  the  time  it  is  tendered  to  the  issu* 
ing  oflicer  for  surrender,  as  all  rights  in  or  under  it  may  be 
lost  if  proceedings  based  on  violations  of  the  law  are  instituted 
against  the  holder  within  thirty  days  after  receipt  of  the 
certificate  by  the  state  commissioner  of  excise.  {People  ex 
rel.  V.  l{yiaan,  156  N.  Y.  407.)  The  acts  alleged  in  the  com- 
plaint each  constitute  a  breach  of  the  bond.  {Lyinam,  v. 
Perhnutter,  166  N.  Y.  414.) 

Haight,  J.  The  demurrer  interposed  to  the  complaint  was 
upon  the  ground  that  it  failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  action  was  brought  to  recover 
the  penalty  on  a  bond  given  by  defendant  Cheever  as  principal, 
and  the  defendant,  the  United  States  Guarantee  Company, 
as  surety,  to  procure  a  liquor  tax  certificate.  The  complaint,  in 
substance,  alleged  that  on  the  30th  day  of  April,  1898,  a  liquor 
tax  certificate  was  issued  to  defendant  Cheever  upon  his  giv- 
ing the  bond  in  question  in  the  sum  of  $1,000,  conditioned,  • 
among  other  things,  that  the  said  Cheever  would  not,  while 
the  business  for  which  said  liquor  tax  certificate  was  given 
should  be  carried  on,  violate  an}'  of  the  provisions  of  the 
Liquor  Tax  Law ;  that  the  said  Cheever  carried  on  the  busi- 
ness of  traflicking  in  liquor  upon  the  premises  described  in  the 
certificate  until  the  first  day  of  September,  1898,  on  which 
day  he  surrendered  the  certificate  to  the  special  deputy  com- 
missioner of  excise  for  cancellation  andfrebate,  as  provided  by 
eectiou  25  of  the  Liquor  Tax  Law.    The  complaint  then  pro- 
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ceeds  to  allege  that  thereafter,  and  on  the  20th,  22d  and  23d 
days  of  September,  1898,  and.  within  thirty  days  of  the  date 
of  the  surrender  of  the  certificate,  the  defendant  Cheever  sold 
liquor  and  beer  to  be  drunk  on  his  premises  without  having 
his  liquor  ta.x  certificate  posted,,  as  required  by  the  Liquor  Tax 
Law,  and  that  he  had  not  ceased  to  traffic  in  liquors,  as  pro- 
vided by  section  25  of  that  law. 

The  Special  Term  appears  to  have  been  of  the  opinion  that 
the  allegation  of  the  complaint  to  the  effect  that  the  defend- 
ant Cheever  had  not  ceased  to  traffic  in  liquor  constituted  a 
breach  of  the  condition  of  the  bond,  and  that,  therefore,  a  suf- 
ficient cause  of  action  was  stated ;  but  this  allegation  of  the 
complaint  must  be  taken  in  connection  with  that  which  pre- 
cedes and  follows.  The  pleader  first  alleged  a  sale  of  liquor 
on  the  20th  day  of  September,  1898,  by  the  defendant  Cheever 
to  one  Emmons  J.  Swift  without  having  his  liquor  tax  certifi- 
cate "  posted  up  and  displayed  in  the  room  or  bar  of  the  prem- 
ises where  the  traffic  in  liquors  was  to  be  carried  on,  and  that 
said  Cheever  had  not  ceased  to  traffic  in  liquors  as  provided 
by  section  25  of  said  Liquor  Tax  Law  after  the  surrender  of 
said  liquor  tax  certificate."  As  we  understand  this  allegation 
a  specific  offense  is  charged  as  having  been  committed  on  the 
20th  day  of  September,  1898,  and  "because  of  such  offense  the 
defendant  Cheever  had  not  ceased  to  traffic  in  liquors  as  pro- 
vided by  the  statute.  In  other  words,  the  latter  allegation 
was  intended  to  be  a  conclusion  of  law  based  upon  the  act 
alleged  to  have  occurred  on  the  20th.  We  think  the  same 
construction  should  be  given  to  the  eiglith  paragrapli  of  the 
complaint.  We  thus  have  the  question  presented  as  to  whether 
an  action  can  be  maintained  to  recover  the  penalty  of  a  bond, 
given  upon  the  procurement  of  a  liquor  tax  certificate,  after 
the  liquor  tax  certificate  has  been  surrendered,  for  a  violation  of 
the  law  thereafter  occurring.  Under  the  Liquor  Tax  Law  each 
corporation,  association,  copartnership  or  person  who  has  made 
application  for  a  permit  to  traffic  in  liquor  is  required  to  give 
a  bond  to  the  People  of  the  state  in  the  penal  sum  of  twice 
the  amount  of  the  tax  for  one  year  conditioned  ^^  that  if  the 


46  Lyman  i\  Chkkvkr.  [J"^j j 


OpinioD  of  the  Court,  per  Haight.  J.  [Vol.  168. 


tax  certificate  applied  for  is  given  the  applicant  or  applicants 
will  not,  while  the  bnsiness  for  which  sncli  tax  certificate 
is  given  shall  be  carried  on,  suffer  or  permit  any  gambling 
to  be  done  in  the  place  designated  by  the  tax  certificate  in 
which  the  traflic  in  liquors  is  to  be  carried  on,  or  in  any  yard, 
bor  th,  garden  or  any  other  place  appertaining  thereto  or  con- 
nected therewith,  or  suffer  or  permit  such  premises  to  become 
disorderly,  and  will  not  violate  any  of  tlie  provisions  of  the 
Hqnor  tax  law ;  and  that  all  fines  and  penalties  which  shall 
Ucorue  during  tlte  time  the  certijicate  applied  for  is  held^  and 
any  judgment  or  judgments  recovered  therefor,  will  be  paid, 
together  with  all  costs  taxed  or  allowed."  (§  18.)  The 
object  and  purpose  of  the  bond,  we  think,  is  made  quite 
apparent  by  the  provisions  of  this  sta,tute.  The  surety  thereto 
becomes  obligated  to  see  that  the  premises  do  not  become 
disorderly  and  that  no  gambling  is  carried  on  therein  and 
that  the  Liquor  Tax  Law  shall  not  be  violated  during  the 
time  in  which  the  business  shall  be  carried  on  under  the  cer- 
tificate and  that  all  fines  and  penalties  which  shall  a^criie  dur- 
ing the  time  tlie  certijicate  is  held  shall  be  paid,  etc.  As  we 
have  seen,  the  certificate  in  this  case  was  surrendered  on  the 
fii*6t  day  of  September,  1898,  twenty  days  prior  to  the  alleged 
violation  of  the  law  complained  of.  From  the  date  of  its  sur- 
render it  was  no  longer  held  by  Cheever  as  a  certificate  or  a 
permit  under  wliich  he  could  continue  the  traffic  in  liquors. 
All  fines  and  penalties  theretofore  accruing  during  the  time 
the  certificate  applied  for  was  held  by  Cheever,  the  surety 
was  bound  to  pay.  For  this  reason  section  25  of  the  law, 
in  making  provisions  for  the  surrender  of  a  certificate,  pro- 
hibits the  return  of  the  rebate  until  after  the  expiration  of 
thirty  days  from  the  date  of  the  surrender,  so  as  to  give 
reasonable  time  to  determine  whether  the  person  surrendering 
the  certificate  has  been  guilty  of  a  violation  of  the  law  and  in 
consequence  is  not  entitled  to  a  return  of  a  rebate.  This  pro- 
vision, however,  has  no  bearing  upon  the  liability  upon  the 
bond,  for  that  instrument  continues  under  the  provisions  of 
the  statute  for  one  year,  the  time  for  which  the  certificate  waa 
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issaed,  or  in  case  of  its  surrender  previous  to  that  time  during 
tlie  time  for  which  it  is  held.  Fines  and  penalties  thereto- 
fore accruing  may  be  recovered  under  the  bond,  not  for 
offenses  thereafter  committed.  We  have  not  overlooked  the 
case  of  People  ex  rel.  Miller  v.  Lyman  (156  N.  Y.  407). 
The  decision  in  that  case  was  rendered  by  a  divided  court, 
and  we  are  now  of  the  opinion  that  the  doctrine  of  that  case 
should  not  be  extended  beyond*  the  question  decided.  In  that 
case  the  question  as  to  the  right  to  the  return  of  the  unearned 
liquor  tax  was  involved  and  not  the  question  as  to  the  right 
to  recover  a  penalty  under  the  bond.  The  two  cases  are 
clearly  distinguishable. 

The  interlocutory  judgment  should  be  reversed,  with  costs, 
and  the  question  certified  answered  in  the  negative. 

Parker,  Ch.  J.,  Bartlett,  Landon«  Cullen  and  Werner, 
JJ.,  concur ;  Vann,  J.,  not  voting. 

Judgment  reversed. 


The  People  of  the  State  of  New  Torit,  Respondent,  v. 

Samuel  Grossman,  Appellant. 

1.  EvTOENCE  —  Receiving  Stolen  Goods  —  Guilty  Knowledge. 
Upon  the  trial  of  an  indictment  for  receiving  stolen  goods  in  yiolation  of 
the  statute,  evidence  of  a  stealing  from  the  same  owner  of  similar  goods 
by  the  same  persons  from  whom  the  defendant,  through  a  third  person, 
received  the  goods  in  question  is  proper  to  prove  the  scienter . 

2.  Appeal — Errors  not  Excepted  to  not  Reviewable.  Upon  an 
appeal  from  the  Appellate  Division  errors  in  criminal  trials  can  be  made 
available  in  the  Court  of  Appeals  only  by  exceptions  duly  taken  at  the 
trials  and  section  527  of  the  Code  of  Criminal  Procedure  has  not  changed 
the  old  rule  to  this  effect,  and,  therefore,  the  failure  of  the  prosecution  to 
prove  that  the  owner  was  a  body  corporate  as  alleged  in  the  indictment 
where  the  question  was  not  raised  below,  by  an  exception  cannot  be  con- 
sidered on  appeal. 

People  V.  Chvssman,  59  App.  Div.  626,  affirmed. 

(Argued  June  20,  1901;  decided  July  10,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourtli  judicial  department,  entered 
March  20,  1901,  affirming  a  judgment  of  the  Superior  Court  of 
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Buffalo,  entered  upon  a  verdict  convicting  the  defendant  of 
criminally  receiving  stolen  property. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Vernon  Cole  for  appellant.  The  trial  court  erred  in  admit- 
ting  evidence  of  thefts  of  other  brasses  than  the  ones  involved 
herein,  also  as  to  the  conviction  of  other  persons  who  had 
stolen  other  brasses.  {Coleman  v.  People^  55  N.  Y.  81; 
People  V.  McClure^  148  N.  Y.  95.)  It  was  an  error  for  the 
court  to  refuse  to  strike  out  the  evidence  of  the  witnesses  as 
to  the  general  disappearance  of  the  brasses  from  tlie  cars  and 
that  relating  to  the  thefts  of  brasses,  and  also  that  relating  to 
the  finding  of  brasses  in  bags.  {Ruloff  v.  People^  18  N.  Y. 
180 ;  People  v.  Palmer,  109  N.  Y.  110.)  The  court  erred 
when  it  submitted  to  the  jury  for  its  deliberation  upon  the 
point  as  to  whether  these  brasses  were  stolen,  the  fact  that 
Officer  Brown  discovered  at  one  time  upon  the  ground  six 
brasses,  and  nine  in  bags  at  another  place,  and  that  he  pursued 
four  Polish  boys  one  day  and  that  he  arrested  one  of  them. 
{People  V.  Williams,  20  Hun,  520.)  The  failure  to  prove 
that  the  New  York  Central  and  Hudson  River  Railroad  Com- 
pany was  a  body  corporate,  as  alleged  in  the  indictment,  con- 
stitutes reversible  error.  {People  v.  Williams,  29  Hun,  520 ; 
Cohen  V.  People,  5  Park.  Cr.  Rep.  330 ;  U.  S.  v.  Ilowardy  8 
Sunin.  12 ;  Miller  v.  People,  13  Col.  166  ;  People  v.  Fraiik, 
28  Cal.  507;  People  v.  Hughes,  29  Cal.  257;  People  v. 
Barry,  49  Cal.  342 ;  Duncan  v.  State,  29  Fla.  439 ;  Smith  v. 
State,  28  Ind.  321 ;  State  v.  Thompson,  23  Kans.  338.) 

Frederick  Holler  and  Thom,as  Penney  for  respondent. 
The  admission  of  the  testimony  of  the  People's  witnesses  as 
to  the  stealing  of  brasses  was  entirely  proper.  {People  v. 
McClure,  148  N.  Y.  95 ;  Coleman  v.  People,  58  N.  Y.  555 ; 
Copperman  v.  People,  56  N.  Y.  591 ;  People  v.  Connor,  68 
Hun,  78 ;  141  N.  Y.  583.)  That  the  New  York  Central  and 
Hudson  River  Railroad  Company  is  a  body  corporate  was  sufli- 
ciently  established  upon  the  trial.  (L.  1846,  ch.  216 ;  L.  1853, 
eh.  76 ;  L.  1869,  ch.  917 ;  People  y.  Formosa,  131  N.  Y.  482.) 


1^01.]  I^SOPLE  V.  GbOS9MAN.  49 

N.  Y.  Rep.]        Opinion  of  the  Court,  per  Babtlett,  J. 

Bartlett,  J.  The  defendant  was  convicted  on  the  eighth 
day  of  February,  1895,  of  criminally  receiving  stolen  property 
in  violation  of  the  statnte,  by  the  verdict  of  a  jury  at  a  Trial 
Term  of  the  Superior  Court  of  Buffalo.  The  judgment 
entered  upon  this  verdict  was  unanimously  affirmed  by  the 
Appellate  Division  on  the  20th  day  of  March,  1901.  The 
record  discloses  no  reason  for  this  long  delay. 

The  unanimous  decision  of  affirmance  precludes  this  couit 
from  any  examination  of  the  facts. 

As  there  are  no  exceptions  to  the  charge  of  the  learned  trial 
judge,  and  no  requests  to  charge  were  submitted,  the  defend- 
ant is  confined  to  rulings  against  him,  to  which  exception 
was  duly  taken,  as  to  the  admission  or  rejection  of  evidence. 

The  case  was  submitted  to  the  jury  practically  on  the 
People's  evidence,  as  the  defendant  rested  after  proving  that 
railroad  brasses,  the  kind  of  property  involved  in  this  indict- 
ment, were  bought  and  sold  under  certain  conditions  in  the 
city  of  Buffalo  by  junk  dealers,  and  swearing  a  number  of 
witnesses  as  to  his  good  character. 

The  counsel  for  the  defendant  insists  that  the  trial  court 
erred  in  admitting  evidence,  over  objection  and  exception,  of 
thefts  of  other  brasses  than  the  ones  involved  herein,  and  the 
conviction  of  other  persons  who  had  stolen  other  brasses. 
Also  in  refusing  to  strike  out  this  evidence  on  motion  duly 
made  at  the  close  of  the  case,  to  which  rulings  exception  was 
duly  taken. 

A  brief  reference  to  the  facts  is  necessary  in  order  to  pass 
upon  the  exceptions  thus  presented.  The  defendant  is  charged 
in  the  indictment  with  feloniously  buying  and  receiving  one 
hundred  and  forty-seven  pounds  of  brass  of  the  value  of  ten 
cents  per  pound,  the  property  of  the  New  York  Central  and 
Hudson  Biver  Railroad  Company,  well  knowing  that  it  had 
been  stolen  from  said  corporation. 

The  People  swore  the  master  carbuilder  of  the  railroad  com- 
pany, who  had  been  thirty -five  years  in  its  employ,  and  who  was 
in  charge  of  the  rolling  stocl^  from  Niagara  Falls  to  Rochester. 

This  witness  explained  that  the  brasses  in  question  weighed 
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eacli  from  nine  to  thirteen  pounds,  and  each  constitutes  the 
top  of  the  box  where  the  journal  revolves  and  protects  it  from 
friction  and  cutting ;  that  if  removed  and  not  speedily  dis- 
covered tjie  journal  would  be  cut  off  and  the  train  wrecked. 
It  further  appeared  that  these  brasses  were  manufactured  by 
the  railroad  company,  stamped  with  its  name  and  a  star,  and 
were  never  sold  for  old  metal  until  worn  out  and  useless.  The 
testimony  of  this  witness  and  certain  car  inspectors  disclosed 
that  while  the  cars  of  the  railroad  company  were  standing  on 
the  tracks  in  the  East  Buffalo  yards  in  May  and  June,  1894, 
and  at  other  times,  these  brasses  were  detached  from  the  cars 
and  stolen  by  parties  unknown ;  that  in  the  spring  of  1894 
the  loss  and  inconvenience  to  the  company  had  assumed  such 
proportions  that  the  jatter  placed  the  matter  in  the  hands  of 
detectives.  Two  of-these  detectives  were  allowed  to  swear  that 
before  the  arrestof  the  defendant  they  discovered,  while  watch- 
ing the  cars  in  the  yard,  a  number  of  brasses  on  the  ground  that 
had  been  removed  from  a  car  and  nine  in  a  bag  at  another 
place ;  that  they  pursued  four  Polish  boys  who  had  brasses  in 
their  possession,  arrested  one  of  them  and  the  others  escaped. 

The  People  further  proved  that  the  railroad  company,  in 
order  to  ascertain  who  were  the  receivers  of  their  stolen  prop- 
erty, established  a  forge  for  the  smelting  of  brass  at  Cheekto- 
waga;  near  East  Buffalo.  The  details  need  not  be  stated,  as 
it  suffices  to  say  that  the  defendant,  who  waa  under  suspicion, 
became  advised  of  the  existence  of  the  smelting  forge,  and  on 
the  late  afternoon  of  June  27th,  1894,  drove  to  the  premises 
with  A.  companion  and  under  an  arrangement  previously  made 
with  one  Peter  Grant  Brown,  the  supposed  proprietor  of  tlie 
forge,  to  smelt  brasses,  produced  a  number  of  them,  bearing 
the  stamp  of  the  railroad  company,  from  a  bag  in  their  pos- 
session. Brown  testified  that  at  this  previous  interview  the 
defendant  when  asked  by  him  how  he  wished  the  brass  melted, 
said,  "  in  little  pieces,  nubs,  so  that  it  could  not  be  identified." 

The  witness  further  stated :  ^^  I  asked  him  what  his  object 
was  to  put  it  into  the  nugget  form  and  he  said  to  transform 
the  metal  from  the  condition  that  it  is  to  an  unrecognizable 
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condition.  He  told  me  why  he  wanted  to  do  that,  80  that  he 
conld  sell  it.  *  *  *  He  said  he  could  furnish  me  fifty 
tons."  While  this  first  smelting  was  in  progress  the  detectives 
appeared  upon  the  scene  and  arrested  the  defendant,  his  com- 
panion and  the  supposed  proprietor  of  the  forge ;  they  also 
took  possession  of  the  brasses  the  defendant  had  brought  with 
him  on  that  occasion. 

The  detectives  and  the  forge  owner  agree  substantially  that 
the  defendant  said  when  arrested  he  was  a  fool,  that  he  was 
canght,  and  begged  to  be  shot  then  and  there. 

The  defendant  was  taken  to  the  city  of  Buffalo  in  a  car- 
riage, and  the  detective  who  sat  beside  him  testified  that  the 
defendant  told  him  that  one  John  Siebach,  who  formerly 
worked  for  him,  bought  or  received  the  brasses  from  four  Polish 
boys,  who  brought  them  to  him  between  six  and  seven  o'clock 
in  the  evening,  and  that  he  took  the  brasses  from  Siebadi 
about  midnight  and  disposed  of  them.  The  witness  further 
stated  that  defendant  told  him  that  the  Polish  boys  came  over 
to  the  tracks  and  got  the  brasses.  Neither  the  defendant  nor 
Siebach  was  sworn. 

The  Code  of  Criminal  Procedure  (§  393)  provides  that  the 
defendant  in  all  cases  may  testify  as  a  witness  in  his  own 
behalf,  but  his  neglect  or  refusal  to  testify  does  not  create  any 
presumption  against  him,  and  the  trial  judge  changed  the 
jury  to  that  effect.  Nevertheless  the  People's  case  stood 
before  the  jury  with  the  alleged  declarations  of  defendant 
uncontradicted. 

It  will  be  observed  that  it  was  necessary  for  the  People  to 
place  before  the  jury  the  general  situation  at  the  time  these 
brasses  were  being  secretly  removed  from  the  cars  in  large 
numbers.  ^ 

This  court  has  held  that,  upon  the  trial  of  an  indictment 
for  receiving  stolen  goods,  evidence  of  a  stealing  from  the 
same  owners  of  similar  goods  by  the  same  persons  from 
whom  the  accused  is  charged  with  having  received  the  goods 
in  question,  with  knowledge  that  they  were  stolen  but  a  short 
time  before  the  transaction  in  question,  is  proper  to  prove 
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•  

the  scienter.  {Coleman  v.  People^  68  N.  Y.  555;  People  v. 
McClure,  148  N.  Y.  95.) 

The  jury  were  justified  iu  finding  that  the  four  Polish  boys, 
who  had  been  pursued  when  in  possession  of  the  stolen  prop- 
erty, Were  the  same  persons  who  were  dealing  with  defendant 
through  Siebach  according  to  his  own  admission. 

The  trial  judge  in  a  careful  and  impartial  charge,  to  which 
the  defendant  took  no  exception,  placed  the  evidence  before  the 
jury  in  its  proper  light  and  instructed  them  that  they  must  be 
satisfied,  not  only  that  this  property  was  stolen  from  the  rail- 
road company,  but  that  defendant  knew  it  to  have  been  stolen 
and  received  it  as  stolen  property.  We  are  satisfied  that  the 
exceptions  of  the  defendant  present  no  reversible  error  as  to 
the  introduction  of  improper  evidence  by  tlie  People. 

The  defendant's  counsel  further  insists  that  the  failure  of 
the  People  to  prove  that  the  New  York  Central  and  Hudson 
River  Raih'oad  Company  was  a  body  corporate,  as  alleged  in 
the  indictment,  was  reversible  error. 

There  is  no  exception  presenting  this  point.  It  might  have 
been  raised  by  a  request  to  charge,  and  the  district  attorney 
would  then  Have  been  afforded  the  opportunity  of  supplying 
the  proof.     {People  v.  Formosa,  131  N.  Y.  478,  482.) 

The  defendant's  counsel  argues  that,  u'jder  section  527  of 
the  Code  of  Criminal  Procedure,  this  court,  on  appeal  from 
the  Appellate  Division,  can  consider  questions  of  legal  error 
in  the  absence  of  exceptions. 

Error  on  criminal  trials  upon  an  appeal  from  the  Appellate 
Division  can  be  made  available  in  this  court  only  by  excep- 
tions duly  taken,  and  section  527  of  the  Code  of  Criminal 
Procedure  did  not  change  the  old  rule  to  this  effect.  {People 
V.  Guidici,  100  N.  Y.  503,  508 ;  People  v.  Ilovey,  92  N. 
Y.  554 ;  People  v.  Boas,  92  N.  Y.  560 ;  People  v.  D'Argen- 
cour,  95  N.  Y.  631.) 

The  judgment  appealed  from  should  be  affirmed. 

Pabkeb,  Ch.  J.,  Gray,  O'Brien,  Haight,  VXnn  and  Wer- 
ner, JJ.,  concur. 

Judgment  of  conviction  affirmed. 
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In  the  Matter  of  the  Petition  of  David  Bennett  King  et  al., 
Appellants,  to  Enforce  an  Attorney's  Lien. 

Theodore  C.  English,  as  Substituted  Trustee  under  the  Will 
of  Benjamin  Williamson,  Deceased,  Bespondent. 

1.  Attorney  and  Client  —  When  Lien  for  Services  not  Waived, 
The  acts  of  attorneys  in  drawing  and  entering  an  order  in  the  Supreme 
Court  at  the  conclusion  of  an  action  by  a  trustee  to  recover  wrongfully 
hypothecated  securities,  directing  a  trust  company  to  whom  they  had 
been  delivered  pending  the  litigation  subject  to  the  order  of  the  court  to 
deliver  them  to  the  trustee  and  in  sending  their  bill  for  services  and  dis- 
bursements to  him,  accompanied  by  a  letter  in  which  they  stated  that  they 
had  no  desire  to  impress  a  lien  upon  the  fund,  but  desired  him  to  send  a 
check  for  the  amount,  do  not  constitute  a  waiver  of  their  attorney's  lien 
upon  the  securities,  and  upon  the  refusal  of  the  trustee  to  pay  the  bill 
they  have  the  right  to  elect  to  establish  their  lien  while  the  securities  are 
yet  in  the  hands  of  the  trust  company  and  no  rightc  of  third  parties  have 
intervened. 

2.  Power  op  Court  to  Determine  Amount  op  Lien.  Under  section 
66  of  the  Code  of  Civil  Procedure,  as  amended,  providing  that  '*  the  court 
upon  the  petition  of  the  client  or  attorney  may  determine  and  enforce 
the  lien/'  the  court  not  only  has  jurisdiction  but  it  must  either  itself  or 
by  a  reference  in  its  discretion,  determine  the  amount  of  a  client's 
indebtedness  to  his  attorney  in  a  proceeding  properly  instituted  after  the 
amendment  took  effect  although  the  services  were  principally  rendered 
prior  thereto,  since  the  amendment  provides  a  new  remedy  for  an  existing 
right,  is  not  unconstitutional  and  the  parties  are  not  entitled  to  a  jury 
trial. 

8.  Enporcement  op  Lien  upon  Securities  Sought  to  be  Removed 
PROM  THE  State  by  Foreign  Trustee.  Where  a  foreign  trustee  desires 
to  remove  securities  under  the  custody  and  control  of  the  courts  of  this 
state  into  another  state  and  a  lien  is  claimed  thereon  by  attorneys  fo/ 
services  rendered  in  this  state  in  an  action  previously  pending  herein, 
which  resulted  in  a  recovery  by  the  trustee  of  such  securit^s.  the  courts 
of  this  state  have  jurisdiction  and  the  power  to  determine  the  amount  for 
which  the  lien  should  be  established,  and  the  rule  that  contracts  made  by 
foreign  executors  or  administrators  for  the  benefit  of  an  estate  do  not  bind 
or  create  a  charge  upon  the  assets  of  the  estate  has  no  application. 

4.  Appeal  —  Order  Denying  Application  to  Determine  Amount 
OP  Lien  a  Final  Order.  Where  the  Appellate  Division  reverses  an 
order  of  Special  Term  appointing  a  referee  to  ascertain  and  report  the 
value  of  the  petitioners'  services  in  a  proceeding  to  enforce  an  attorney's 
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lien  and  in  addition  denies  the  application,  thus  depriving  the  petitioners 
of  their  lien,  it  becomes  a  final  order  in  a  special  proceeding  and  is  appeal* 
able  to  the  Court  of  Appeals. 
Matter  of  Kuig,  61  App.  Div.  152,  modified. 

(Argued  June  6,  1901;  decided  July  10,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
20,  1901,  which  reversed  an  order  of  Special  Term  appointing 
a  referee  to  hear  and  report,  with  his  opinion,  the  compensa- 
tion which  should  be  allowed  the  petitioners  for  their  services 
as  attorneys,  and  denied  the  prayer  of  said  petitioners  to  have 
their  lien  determined  and  enforced. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Da/oid  Bennett  King  and  Henry  W,  Jessup^  appellants,  in 
person.  The  court  had  jurisdiction  of  this  proceeding  and  of 
the  respondent.  (Code  Civ.  Pro.  §  66.)  The  fact  that 
respondent  is  a  trustee  does  not  affect  the  jurisdiction  of  the 
court  to  determine  and  enforce  the  lien.  {Matter  of  Knapp^ 
85  N.  Y.  284;  Lee  v.  Van  Voorhu,  78  Hun,  575  ;  Read  v. 
Duffer,  6  T.  R.  362 ;  Nem  v.  Nicoll,  73  N.  Y.  127 ;  O'Brien 
V.  Jackson,  167  N.  Y.  31 ;  T.  G.  T.  Co.  v.  C,  B.  cfe  Q.  R. 
R.  Co,,  123  N.  Y.  37;  Noyes  v.  Blaheman,  6  K  Y.  567; 
Randall  v.  Duaenbufy,  7  J.  &  S.  174 ;  63  N.  Y.  645.)  This 
is  the  proper  procedure.  {Rochfort  v.  Met  St.  Ry.  Co.,  50 
App.  Div.  261.)  The  petitioners  did  not  waive  their  riglit  to 
a  lien.  {Goodrich  v.  McDonald,  112  N.  Y.  157;  Peri -7.  N. 
Y.  C.  <&  II.  R.  R.  R.  Co.,  152  K  Y.  521  ;  Zee  v.  F.  0.  Co., 
126  N.  Y.  579;  Matter  of  Knapp,  85  N.  Y.  284.)  Section 
66  of  the  Code  of  Civil  Procedure  is  not  unconstitutional. 
{Thompson  v.  E.  R.  R.  Co.,  45  N.  Y.  468;  Sheppard  v. 
Steele,  43  N.  Y.  52 ;  Perry  v.  Board  of  Missions,  102  N.  Y. 
9d ;  Fowler  v.  M.  L.  Ins.  Co.,  28  Hun,  195 ;  MatUr  of 
H ,  an  Attorney,  87  N.  Y.  521.) 

W.  Arrowsmith  for  respondent.  The  order  is  not  appeal- 
able to  this  court  and  the  appeal  therefrom  should  be  dismissed. 
(Code  Civ.  Pro.  §  66 ;  Martin  v.  W.  Hotel  Co.,  70  N.  Y.  101 ; 
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Douglass  v.  Haheratro^  82  N.  Y.  672 ;  Cohn  v.  Baldmvn^ 
141  N.  Y.  563 ;  Merriam  v.  W.  A  P.  L.  Co.,  155  K  Y. 
136;  People  v.  O'Brien,  164  N.  Y.  57.)  The  appKcation 
should  have  been  dismissed  at  Special  Term  as  not  within  the 
provision  of  the  amendment  of  1899  of  section  66  of  the  Code. 
{Adee  v.  Adee,  55  App.  Div.  63 ;  Matter  of  Rowland,  55 
App.  Div.  ^Q\  Goodrich  v.  McDonald,  112  K  Y.  157; 
DoUiver  v.  A.  S.  B.  Co.,  32  Misc.  Rep.  264.)  A  foreign 
executor  or  trustee  cannot  be  sued  in  the  courts  of  the  state 
of  New  York  in  his  representative  capacity,  and  an  allegation 
that  he  has  assets  of  his  testator  in  his  possession  in  this  state 
does  not  alter  the  rule,  or  confer  jurisdiction.  {Ferguson 
v.  Harrison,  27  Misc.  Rep.  380 ;  Flandrow  v.  Ham- 
mond, 13  App.  Div.  325 ;  Field  v.  Oihson,  20  Hun,  274 ; 
Murphy  v.  Hall,  38  Hun,  528 ;  McNamara  v.  Dwyer, 
7  Paige's  Ch.  239;  Austin  v.  Munro,  47  N.  Y.  361; 
Ferrin  v.  Myrick,  41  N.  Y.  315 ;  Brown  v.  Brown,  1 
Barb.  Ch.  189 ;  CoUins  v.  Steuart,  2  App.  Div.  271.)  The 
petition  should  have  been  denied  becausia  the  appellants 
expressly  relinquished  and  waived  any  lien  they  supposed  they 
were  entitled  to.  {Goodrich  v.  McDonald,  112  N.  Y.  166.) 
An  attorney  does  not  have  a  lien  for  services  upon  property 
in  his  hands  belonging  to  the  estate  he  represents  for  services 
rendered  therein.  {De  Lamater  v.  McCaskie,  4  Dem.  549  ; 
Smith  V.  C,  T.  Co,,  4  Dem.  75 ;  Murphy  v.  Hall,  38  Hun, 
528 ;  Estate  ofHoyt,  12  Civ.  Pro.  Rep.  208.)  The  contracts 
of  executors,  although  made  in  the  interest  and  for  the  benefit 
of  the  estate  they  represent,  if  made  upon  a  new  and  inde- 
pendent consideration  as  for  services  rendered,  are  the  per- 
sonal contracts  of  the  executors  and  do  not  bind  the  estate, 
although  the  executors  could  properly  pay  for  same  from  the 
assets  and  be  allowed  for  the  expenditures  in  the  settlement 
of  their  accounts.  {Ferrin  v.  Myrick,  41  N.  Y.  315 ;  Austin 
V.  Munro,  47  N.  Y.  360  ;  O'Brien  v.  Jackson,  167  K  Y.  31.) 

Haight,  J.     The  facts  are  without  substantial  dispute.    It 
appears  that  Benjamin  Williamson,  a  resident  of  the  state  of 
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New  Jersey,  died,  leaving  a  last  will  and  testament,  which  was 
duly  admitted  to  probate  in  that  state,  which  will,  by  its 
terms,  created  a  trust  and  appointed  Isaac  H.  Williamson  as 
trustee.  The  assets  of  the  trust  consisted  chiefly  of  railroad 
stocks  and  bonds,  and  were  subsequently  removed  from  the 
jurisdiction  of  the  court  in  New  Jersey  to  the  state  of  New 
York,  where  they  were  wrongfully  hypothecated  by  the 
trustee  with  a  firm  of  brokers  as  security  for  margins  on 
speculations  in  which  he  was  engaged.  Subsequently,  the 
trustee  was  removed  by  an  order  of  the  court  of  New  Jersey, 
and  the  respondent,  Theodore  C.  English,  was  appointed  in 
his  place  and  stead  to  carry  out  the  uncompleted  trust.  The 
new  trustee  so  appointed  came  to  the  city  of  New  York  and 
employed  the  petitioners,  who  are  attorneys  at  law,  to  recover 
the  securities  wrongfully  appropriated  by  the  former  trustee. 
The  petitioners  thereupon  brought  an  action  in  the  Supreme 
Court  of  this  state  against  the  brokers  with  whom  the  securities 
had  been  hypothecated,  and  after  a  long  litigation,  extending 
over  a  period  of  about  four  years,  succeeded  in  recovering 
securities  of  the  value  of  upwards  of  seventy  thousand  dollars. 
Pending  this  litigation  the  securities  were  brought  into  court 
and  turned  over  to  the  Central  Trust  Company  to  hold  subject 
to  the  further  order  of  the  court.  After  the  completion  of 
their  services  the  petitioners  presented  their  bill  to  the  trustee 
and  demanded  its  payment,  but  tlie  trustee  regarding  it  as 
exorbitant  refused  to  pay.  They  thereupon  instituted  these 
proceedings  under  section  66  of  the  Code  of  Civil  Procedure 
in  order  to  have  tlie  amount  of  their  lien  as  attorneys  deter- 
mined and  enforced.  The  Special  Term  appointed  a  referee 
to  ascertain  and  report  the  value  of  the  petitioners'  services, 
but  the  Appellate  Division  reversed  the  order  and  denied  the 
petitioners'  application. 

The  Appellate  Division  appears  to  have  been  of  the  opinion 
that  the  petitioners  had  a  lien  upon  the  securities  recovered 
for  the  amount  of  their  services  and  disbursements,  but  that 
they  had  waived  it,  and  for  that  reason  their  petition  should 
be  denied.     The  acts  out  of  which  the  court  found  a  waiver  of 
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tlie  lieu  consist,  ^/*«^,  in  the  attorneys  drawing  and  entering  an 
order  in  tbe  Supreme  Court  at  the  conclusion  of  the  litigation 
directing  the  trust  company  to  deliver  the  securities  over  to 
the   new   trustee ;  and,  secondly^  in   inclosing  their  bill  for 
services  and  disbursements  to  the  trustee,  accompanied  by  a 
letter  in  which  they  stated  that  they  had  no  desire  to  impress 
a  lien  upon  the  fund,  but  desired  him  to  send  a  check  for  the 
amount.     With  reference  to  the  order  entered  by  the  attorneys 
it  appears   to   be   the   usual   order  entered  in  cases  of  this 
character.     The  litigation  was  over  the  title  to  the  securities 
which  had  been  brought  into  court  and  placed  in  the  custody 
of  the  trust  company  to  await  the  result  of  the  litigation  which 
would  determine  the  parties  to  whom  the  securities  belonged. 
The  litigation  having  resulted  in  favor  of  the  trustee  and  it 
having  been  adjudged  that  he  was  entitled  to  the  securities,  the 
order  was  proper,  and  to  our  minds  contains  no  element  of 
waiver  of  the  attorneys'  lien  or  of  an  intention  to  waive  on 
their  part.     As  to  the  letter,  they  evidently  supposed  that  the 
trustee  would  send  them  a  check  paying  their  bill,  and,  there- 
fore, they  did  not  care  to  impress  a  lien  upon  the  fund,  but 
upon  the  refusal  of  the  trustee  to  pay  their  bill  they  then 
elected  to  establish  their  lien  while  the  securities  were  yet 
in  the  hands  of  the  trust  company,  and  this,  we  think,  they 
had  the  right  to  do.     The  case  of  Goodrich  v.  McDonald 
(112  N.  Y.  157)  was  very  different.    In  that  case  the  attorney 
had  died  and  his  son  had  been  appointed  administrator  of  his 
estate.     When  the  money  was  about  to  be  paid  over  on  the 
judgment  he  was  notified  of  the  fact  and  asked  to  be  present 
and  receive  his  portion  of  the  money.     Thereupon  he  wrote 
a  letter  to  the  person  having  the  satisfaction  of  the  judgment 
in  charge,  saying,  "  While  my  father's  estate  is  interested  in 
the  judgment,  I  am  willing  to  look  to  Mrs.  Graves  alone  for 
the  share  of  the  judgment  coming  to  us,  and  she  may,  there- 
fore, discharge  the  judgment  and  receive  all  proceeds  after 
settling  with  you  so  far  as  the  claims  of  the  estate  are  con- 
cerned."   Thereupon  the  money  was  paid  over  to  her  and  she 
subsequently  invested  the  money  in  the  purchase  of  a  bond 
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and  mortgage,  and  tliereupon  made  an  agreement  with  her 
mother  by  which  she  was  to  have  the  proceeds  of  the  mort- 
gage upon  furnishing  her  with  certain  funds  and  necessary 
support.  In  that  case  the  court  held  that  the  attorney, 
through  his  administrator,  had  waived  his  lien.  Bnt  in  this 
case  we  have  no  rights  of  third  parties  intervening.  The 
securities  had  never  been  delivered  over  by  the  trust  com- 
pany and  no  letter  had  ever  been  written  to  the  trust  com- 
pany directing  such  delivery  without  satisfying  the  attorney's 
lien. 

The  claim  is  further  made  by  a  minority  of  the  Appellate 
Division  that  section  66  of  the  Code  does  not  give  the  court 
jurisdiction  to  determine  the  amount  of  the  indebtedness  of 
the  client  to  his  attorney.  But  with  reference  to  this  conten- 
tion we  have  the  express  provision  of  the  Code  as  amended  in 
1899.  It  provides  that  "  The  court,  upon  the  petition  of  the 
client  or  attorney,  may  determine  and  enforce  the  lien."  The 
lien  is  given  by  the  provisions  of  the  section  which  were  in 
force  at  the  time  the  services  were  rendered.  The  new 
amendment  took  place  after  the  services  were  principally  per- 
formed, but  before  these  proceedings  were  instituted.  It  is 
a  new  remedy  for  the  enforcement  of  an  existing  right,  and  is, 
therefore,  available  to  the  j^etitioners  and  is  not  subject  to  the 
objection  raised  in  the  case  of  Goodrich  v.  McDonald  {stepra). 
We  do  not  understand  the  clause  to  be  violative  of  the  pro- 
visions: of  the  Constitution,  or  that  the  parties  were  entitled 
to  a  jury  trial.  In  this  case  the  petitioners  had  a  lien  created 
by  statute.  The  proceedings  provided  for  by  the  Code  are 
instituted  by  a  petition  and  are  in  the  nature  of  the  fore- 
closure of  a  lien.  The  appointment  of  a  referee  may  have 
been  in  the  discretion  of  the  court.  The  Special  Term 
undoubtedly  could  have  retained  the  proceedings,  tried  out 
the  question  as  to  the  value  of  the  petitioners'  services  and 
determined  the  rights  of  the  parties  without  a  referee,  but  the 
petitioners  were  entitled  to  have  their  rights  determined  by 
the  court  either  with  or  without  the  aid  of  a  referee.  The 
court  could  not  properly,  in  the  exercise  of  its  discretion, 
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deprive  the  petitioners  of  this  remedy.  The  remedy  given  is 
equitable  in  character,  and  we  tliink  the  equity  side  of  the 
court  has  jurisdiction.  It  is,  in  some  respects,  analogous  to 
the  foreclosure  of  mechanics'  liens,  in  which  it  has  been  held 
to  bo  an  action  in  equity  triable  by  the  court  without  a  jury. 
{Kenney  v.  Apgar^  93  N.  Y.  539,  550  :  Goodrich  v.  McDo^ir 
did,  112  N.  Y.  157.) 

In  Goodrich  v.  McDonald  {mprd),  Eabl,  J.,  in  delivering 
the  opinion  of  the  court,  after  quoting  from  Lord  Mansfield, 
says  :  "  The  lien  as  thus  established  is  not  strictly  like  any 
other  lieu  known  to  the  law,  because  it  may  exist  although 
the  attorney  has  not  and  cannot  in  any  proper  sense  have  pos- 
session of  the  judgment  recovered.  It  is  a  peculiar  lien  to  be 
enforced  by  peculiar  methods.  It  was  a  device  invented  by 
the  courts  for  the  protection  of  attorneys  against  the  knavery 
of  their  clients  by  disabling  clients  from  .  receiving  the  fruits 
of  recoveries  without  paying  for  the  valuable  services  by 
which  the  recoveries  were  obtained.  The  lien  was  never 
enforced  like  other  liens.  If  the  fund  recovered  was  in  posp 
session  or  under  the  control  of  the  court  it  would  not  allow 
the  client  to  obtain  it  until  he  had  paid  his  -attorney,  and  in 
administering  the  fund  it  would  see  that  the  attorney  was  pro- 
tected. If  the  thing  recovered  was  in  a  judgment,  and  notice 
of  the  attorney's  claim  had  been  given,  the  court  would  not 
allow  the  judgment  to  be  paid  to  the  prejudice  of  the  attor- 
ney. If  paid  after  such  notice  in  disregard  of  his  rights  the 
court  would,  upon  motion,  set  aside  a  discharge  of  the  judg- 
ment and  allow  the  attorney  to  enforce  the  judgment  by  its 
process  so  far  as  was  needful  for  his  protection."  (See,  also, 
Thampsan  v.  Erie  i?.  B.  Co.,  45  N".  Y.  468,  473  ;  Sheppa/rd  v. 
Steele,  43  N.  Y.  52;  Matter  of  Megan,  167  N.  Y.  338.) 

We  are  mindful  of  the  authorities  holding,  in  substance, 
that  contracts  made  by  foreign  executors  or  administrators  for 
the  benefit  of  the  estate  do  not  bind  or  create  a  charge  upon 
the  assets  of  the  estate,  but  these  cases  have  no  application  to 
the  questions  under  consideration.  The  trustee  now  desires  to 
icmove  the  securities  from  this  state  into  the  state  of  New 
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Jersey.  The  securities  are  under  the  custody  and  control  of 
the  courts  of  this  state.  He,  »«  *nistee,  can  become  liable 
only  for  so  much  of  the  securities  as  ths  courts  here  deter- 
mine to  deliver  over  to  him.  The  services  of  the  attorneys 
claiming  the  lien  were  rendered  in  this  state  in  an  action  pend- 
ing in  the  courts  of  this  state,  resulting  in  a  recovery  of  the 
property  now  sought  to  be  charged  with  the  lien.  Our  courts 
have  jurisdiction  thereof,  and  now  have  the  power  to  deter- 
mine what  is  fair  and  reasonable  compensation  and  the 
amount  for  which  the  lien  should  be  established.  It  is  claimed 
that  the  bill  rendered  is  excessive,  but  that  question  can  prop- 
erly be  determined  by  our  Supreme  Court.  We  are  aware 
that  prejudice  exists  against  references  in  some  parts  of  the 
state.  Complaints  have  been  made  with  reference  to  the  time 
consumed  and  expenses  incurred  in  determining  questions  of 
fact  before  referees,  and  not  unjustly.  Cases  have  come  to 
our  attention  in  which  thousands  of  dollars  have  been  wrjsted 
in  time  and  expenses  before  referees,  but  the  Supreme  Court 
has  the  power  to  correct  this  abuse  and  prevent  further  scan- 
dal. The  question  here  involved  is  very  simple;  that  of  the 
value  of  the  attorneys'  services,  and  this  question  ought  to  be 
determined  before  the  court  or  a  referee  at  a  single  session. 

The  Appellate  Division  having  denied  the  petitioners'  appli- 
cation, it  becomes  a  final  order  in  a  special  proceeding,  and  is, 
therefore,  appealable  to  this  court.  The  appointing  of  a  ref- 
eree to  aid  the  court  in  determining  the  amount  of  the  peti- 
tiojiers'  lien  was,  doubtless,  discretionary.  The  court  had  the 
power  to  determine  this  without  the  aid  of  a  referee.  The 
A})i)ellate  Division  had  the  power  to  reverse  a  discretionary 
order  of  the  Special  Term,  and  if  it  had  confined  its  action  to 
such  reversal,  this  court  would  have  had  no  power  to  review 
the  order,  but  the  Appellate  Division  went  further  and  denied 
the  application  of  the  petitioners,  thus  depriving  them  of 
their  lien.  This  part  of  the  order  was  not  discretionary. 
We  think,  therefore,  that  the  order  of  the  Appellate  Division 
in  so  far  as  it  denies  the  petitioners'  application  should  be 
reversed  and  that  part  of  the  order  which  reverses  the  order 
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appointing  a  referee  should  be  modified  so  as  to  remit  the 
proceedings  to  the  Special  Term  to  proceed  thereon,  and  that 
the  appellant  should  recover  costs  of  this  appeal. 

Parker,  Ch.  J.,  BARXLErr,  Vann,  Landon,  Cullen  and 
Werner,  JJ.,  concur. 

Ordered  accordingly. 


Howard  S.  Jones,  Appellant,  v.  John  F.  Menke,  Bespond- 
ent,  and  C.  J.  Purcell  Company,  Appellant,  Impleaded     t72         67 
with  Others. 

Mechanic's  Lien  Law  ^  Consent  of  Owner.  A  provision  in  a  lease 
that  the  '  *  premises  are  to  be  fully  fitted  up  and  completed  for  the  liquor  and 
restaurant  business  contemplated  to  be  carried  on  at  said  premises  within 
three  months  from  date,  and  should  the  tenant  fail  or  neglect  to  have  the 
same  fully  fitted  up  within  said  three  months  then  this  lease  to  be  null 
and  void,"  requites  the  tenant  to  improve  the  demised  portion  of  the 
building  itself  and  not  simply  to  supply  trade  fixtures  suitable  for  carry- 
ing on  the  business  of  a  saloon,  and  constitutes,  under  the  Mechanics' 
Lien  Law  (L.  1885,  ch.  342),  a  sufficient  consent  of  the  lessor  to  charge  the 
property  with  claims  which  accrue  in  making  the  improvement.  x 

Jones  V.  Menke,  36  App.  Div.  686,  reversed. 

(Argued  June  12,  1901;  decided  July  10,  1901.) 

i 
Appeal  from  an   order  of  the  Appellate  Division  of  the 

Snpreme  Court  in  the  first  judicial  department,  entered  March 
20,  1899,  reversing  ajudgment  in  favor  of  plaintiff  and  defend- 
ant C.  J.  Pnrcell  Company,  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term  in  an  action  to  foreclose  a 
mechanic's  lien,  and  granting  a  new  trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Samuel  D.  Levy  for  plaintiff,  appellant.  The  Appellate 
Division  has  reversed  the  judgment  below  on  the  law,  but 
has  affirmed  the  facts.  (Code  Civ.  Pro.  §  1338 ;  N.  W.  P. 
Co.  v.Sire,  163  K  Y.  122;  Matter  of  Laudy,  148  N.  Y. 
403;  Szuchy  v.  R.  a  <&  L  Co.,  150  N.  Y.  219;  Spence  v. 
5tfm,  163  N.  Y.  220.)    The  facts  having  been  established  in 
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favor  of  the  plaintiff  and  the  defendant  lienor,  the  consent 
of  the  defendant  owner  of  the  bnilding  is  necessarily  implied 
from  these  established  facts.  {Steeves  v.  Sinclair^  67  N.  Y. 
Sopp.  776 ;  Schmalz  v.  Mead,  125  N.  Y".  188 ;  MiUer  v. 
Mead,  127  N.  Y.  544;  Coive?i  v.  Paddock,  137  N.  Y.  188 ; 
33  N:E.  Kep.  154;  ]\\  W.  P.  Co.  v.  Sire,  163  N.  J.  122; 
Hankhison  v.  Vantine,  152  N.  Y.  20 ;  De  Klyn  v.  Simp- 
son, 34  App.  Div.  436.) 

Edward  A,  Pfeffer  for  defendant,  appellant.  By  the  lease 
there  is  not  only  an  express  consent  to  make  improvements, 
but  an  absolute  direction  to  make  them.  {Spi'uck  v.  Meliob- 
erts,  139  K  Y.  193  ;  OttiweU  v.  Muodow,  6  IS.  Y.  Supp.  518 ; 
Mosher  v.  Lewis,  10  Misc.  Rep.  373  ;  Pell  v.  Baur,  133  N. 
Y.  882;  Cowen  v.  Paddock,  137  N.' Y.  193;  6>^i>  v.  Dodd, 
90  N.  Y.  336 ;  Hiisted  v.  J/a^A^«,  77  N.  Y.  388.) 

William  J.  Lippmann,  for  respondent.  In  construing  the 
clause  which  provides  that  the  premises  should  be  fully  fitted 
up  and  completed  by  the  tenant  for  a  saloon  and  restaurant 
business  contemplated  to  be  carried  on  upon  said  premises,  the 
whole  lease  should  be  taken  into  consideration,  and  that  clause 
should  be  construed  in  connection  with  the  clause  which  pro- 
vides that  no  alterations  should  be  made  without  the  written 
consent  of  the  landlord.  The  tenant  being  forbidden  from 
making  any  alterations,  the  clause  providing  for  fitting  up  the 
place  as  a  saloon  should  be  construed  as  referring  and  apply- 
ing to  bar  fixtures  and  the  necessary  furniture  of  a  saloon, 
but  not  to  alterations  to  the  realty  which  are  expressly  for- 
bidden. {Havens  v.  IF.  S,  K  Z.  tfe  P,  Co.,  49  N.  Y.  S.  R 
771 ;  143  K  Y.  632 ;  Spruck  v.  Mclioherts,  139  N.  Y.  193 ; 
Cowen  V.  Paddock,  137  X.  Y.  188.) 

CuLLEN,  J.  This  action  was  brought  to  enforce  a  mechan- 
ics' lien  against  real  property  of  the  respondent  situated  in 
the  city  of  New  York,  leased  by  him  to  the  defendant  Susan 
Murray.  The  lease  provided  that  the  demised  premises  should 
'^  be  used  and  occupied  as  a  first-class  saloon  and  restaurant 
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upon  the  conditions  and  covenants  following."  One  of  these 
covenants  was :  '^  It  is  understood  and  agreed  that  the  said 
premises  are  to  be  fully  fitted  up  and  completed  for  the  liquor 
and  restaurant  business  contemplated  to  be  carried  on  at  said 
premises  within  three  months  from  date,  and  should  the  tenant 
fail  or  neglect  to  have  the  same  fully  fitted  up  within  said 
three  months,  then  this  lease  to  be  null  and  void  and  of  no 
effect  as  l)etween  the  parties  hereto."  Murray  entered  into 
the  possession  of  the  premises  under  the  lease  and  proceeded 
to  repair  the  premises  for  a  saloon.  Under  contracts  with 
Murray  the  plaintiff  furnished  beveled  plate  glass  windows, 
and  the  appellant  defendant,  the  C.  J.  Purcell  Company,  laid 
a  tile  floor.  The  tenant  failing  to  pay  for  the  work,  these 
parties  filed  mechanics'  liens  to  which  they  sought  to  subject 
the  interest  of  the  owner  of  the  premises,  the  respondent  on 
this  appeal,  on  the  ground  that  the  labor  and  materials  for 
which  the  liens  were  tiled  were  furnished  and  performed  with 
his  consent.  The  Special  Term  rendered  judgment  in  favor 
of  the  plaintiff  and  the  defendant,  the  Purcell  Company. 
The  Appellate  Division  reversed  this  judgment  and  ordered 
a  new  trial. 

As  the  order  of  the  Appellate  Division  does  not  state  that 
the  reversal  was  upon  the  facts,  under  the  Code  we  must 
assume  that  it  was  granted  for  errors  of  law  alone.  (Code  of 
Civil  Procedure,  section  1338.)  The  facts  must,  therefore, 
stand  as  found  by  the  trial  court,  unless  any  of  such  findings 
is  entirely  without  evidence  for  its  support.  The  learned 
judge  at  Special  Term  found  that  the  work  and  materials 
rendered  and  furnished  by  the  appellants  was  so  done  with 
the  consent  and  approval  of  the  i*espondent,  and  if  there  is 
evidence  to  support  this  finding  the  order  of  the  Appel- 
late Division  cannot  I>e  sustained  unless  error  has  been  com- 
mitted in  rulings  on  the  admission  of  evidence.  Under'  the 
Meclianics'  Lien  Law  of  1885  (Chap-  342),  the  interest  of  an 
owner  in  real  property  is  chargeable  with  the  value  of  work 
performed  or  materials  furnished  in  the  erection  or  repair  of 
any  building  thereon  when  the  same  is  so  performed  or  fur- 
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nished  with  his  conaent,  and  a  requirement  in  a  contract 
between  vendor  and  vendee  or  between  landlord  and  tenant, 
that  the  vendee  or  tenant  shall  make  certain  improvements 
on  the  premises  is  a  sufficient  consent  of  the  owner  to  charge 
his  property  with  claims  which  accrue  in  making  those 
improvements  {Schmalz  v.  Mead^  125  N.  Y  188 ;  Miller  v. 
Mead,  127  N.  Y.  544;  Bti^Mtt  v.  Harper,  79  N.  Y.  273; 
Otia  V.  Dodd,  90  N.  Y.  336),  tliough  it  would  not  render  his 
property  liable  for  improvements  or  alterations  beyond  those 
specified  in  the  contract.  {JDe  Klyn  v.  Ooidd,  165  N.  Y. 
282.)  In  the  present  case  the  lease  provided  that  the  tenant 
should  fully  fit  up  and  complete  the  premises  for  the  liquor 
and  restaurant  business  within  three  months  from  the  date 
of  the  lease.  The  learned  counsel  for  the  respondent  con- 
tends that  this  covenant  required  the  tenant  only  to  supply 
trade  fixtures  suitable  for  carrying  on  the  business  of  the 
saloon,  and  not  to  make  any  alterations  or  improvements  in 
the  building  itself.  We  do  not  so  construe  this  agreement. 
It  was  expressly  provided  that  if  the  demised  premises  were 
not  fitted  up  and  completed  within  three  months  the  lease 
should  become  void.  If  this  provision  related  only  to  trade 
fixtures,  the  title  to  which  would  remain  in  the  tenant,  and 
which  he  would  have  the  right  to  remove  during  his  term,  it 
is  difiicult  to  see  what  interest  the  landlord  had  in  the  subject 
or  why  a  failure  to  perform  the  agreement  should  terminate 
the  lease.  If,  however,  the  premises  themselves  were  to  be 
decorated  and  improved  so  as  to  be  appropriate  for  the  con- 
duct therein  of  a  restaurant  and  saloon,  then  the  covenant  on 
the  part  of  the  tenant  was  a  substantial  part  of  the  considera- 
tion of  the  lease  and  the  landlord  might  well  insist  that  unless 
it  was  performed  the  lease  should  be  abrogated.  We  think 
that  the  trial  court  properly  construed  this  covenant  as  requir- 
ing the  tenant  to  improve  the  demised  portion  of  the  building 
itself.  The  evidence  tended  to  show  that  the  work  and 
materials  furnished  by  the  respective  lienors  were  proper  and 
necessary  to  fit  the  premises  for  saloon  and  restaurant  pur- 
poses and  were  reasonable  in  character  and  in  cost.     It  was, 
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therefore,  properly  held  that  the  respondent  had  consented  to 
them  and  that  his  property  was  chargeable  with  their  value. 

It  may  be  questioned  whether  the  case  does  not  contain 
other  evidence  sufficient  to  charge  the  respondent  with  con- 
sent under  our  decision  in  NationalWaU  Pamper  Co,  v.  Svre 
(163  N.  Y.  122),  but  the  construction  we  have  given  the  lease 
renders  a  discussion  of  this  subject  unnecessary.  The  excep- 
tions to  rulings  of  the  trial  court  on  the  admission  of  evidence 
present  no  question  of  sufficient  importance  to  justify  a 
reversal  of  its  judgment,  even  if  those  rulings  were  errone- 
ous, which  we  think  not. 

The  order  appealed  from  should  be  reversed  and  the  judg- 
ment entered  on  the  decision  of  the  Special  Term  affirmed, 
with  costs. 

O'Bbien,  Babtlett,  Haight,  Vann,  Landon  and  Wbener, 
JJ.,  concur. 

Ordered  accordingly. 


W.    Martin.  Jones,  Appellant,    v.    Roohestee    Gas  and 

Elegtbio  Company,  Respondent. 

1.  Action  to  Rbcovbr  Pbnaltieb  for  Failure  to  Furnish  Gab  — 
Enttre  Cause  of  Action.  Under  the  Transportation  Corporations  Law 
(L.  1690,  ch.  566,  §  65),  requiring  gas  companies  to  supply  any  owner  or 
occupant  of  a  building  with  gas  upon  his  compliance  with  prescribed 
requirements,  but  one  action  can  be  maintained  to  recover  the  penalties 
prescribed  for  a  failure  to  supply  gas,  and  a  subsequent  action  to  recover 
penalties  alleged  to  have  accrued  during  a  continuance  of  the  default,  in 
the  absence  of  a  new  application  and  a  new  default,  is  not  maintainable. 

2.  Qas  Obtained  from  Tenant,  a  Customer  of  the  Company,  not 
Supplied  to  Landlord.  The  defendant  in  an  action  to  recover  a  penalty 
for  failure  to  supply  plaintiff  with  gas  is  not  relieved  from  liability  by 
the  fact  that  the  latter  obtained  gas  by  an  arrangement  with  one  of  his 
tenants  who  was  a  customer  of  the  defendant,  since  under  such  circum- 
stances the  gas  cannot  be  considered  as  having  been  supplied  by  the 
defendant. 

Jone»  V.  Bochetter  Qas  A  El.  Co.,  45  App.  Div.  629,  reversed. 

(Argued  June  14.  1901;  decided  July  10,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in   tlie  third  judicial  department,  entered 
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January  19,  1900,  affirming  a  judgment  in  favor  of  plaintifl 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

W.  Marim,  Janes^  appellant,  in  person.  The  court  erred  in 
granting  defendant's  motion  dismissing  the  complaint  of  the 
plaintifE  as  to  the  second  and  third  causes  of  action  set  out 
therein.  (E.  S.  [9th  ed.]  1356,  §  65 ;  Metre  v.  M.  O.  L.  Co., 
14  Wkly.  Dig.  552.)  The  court  erred  in  instructing  the  jury 
that  the  right  of  the  plaintiff  to  recover  for  failure  to  supply 
gas  at  the  apartment  house  of  the  plaintiff  was  limited  to  the 
penalties  for  the  period  between  the  Ist  day  of  July  and  the 
22d  day  of  August,  1894.  {Meira  v.  M.  O.  L.  Co.,  14  Wkly. 
Dig.  552.)  Where  a  statute  imposes  a  penalty  or  forfeiture 
for  an  act  injurious  to  the  rights  of  another,  and  the  penalty  is 
given  to  the  party  aggrieved,  it  is  in  the  nature  of  a  satisfac- 
tion for  the  wrong  done.  {Palmer  v.  Conly,  4  Den.  374 ; 
2  N.  Y.  182 ;  Janes  v.  E.  G.  E.  Co.,  7  App.  Div.  465 ; 
Sickles  V.  Sharp,  13  Johns.  497 ;  U.  S.  T.  Co.  v.  W.  U.  T. 
Co.,  56  Barb.  46 ;  Fish  v.  Fisher,  2  Johns.  Cas.  89 ;  Fa;7ier 
V.  n.  R.  R.  R.  Co.,  5  How.  Pr.  454 ;  Hart  v.  Cleis,  8  Johns. 
41 ;  Dibble  v.  Hathaway,  11  Hun,  571 ;  People  ex  rel.  v. 
Roosevelt,  12  Misc.  Hep.  622 ;  People  ex  rd.  v.  Gilon,  76  Hun, 
346.) 

Albert  H.  Harris  for  respondent.  The  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action  except  as 
to  the  apartment  house.  {Law  v.  McDonald,  62  How.  Pr. 
340;  Fisher  v.  N.  Y.  C.  <&  H.  R.  R.  R.  Co.,  46  N.  Y.  644; 
Sturgis  v.  Spofford,  45  N.  Y.  446 ;  C.  R.  R.  of  N.  J.  v. 
Green,  86  Penn.  St.  427  ;  Parks  v.  N.,  C.  i&St.  L.  R.  R.  Co., 
13  Lea,  1.) 

CuLLEN,  J.  The  plaintiff  brought  this  action  to  recover  the 
penalties  prescribed  by  section  65  of  the  Transportation  Law, 
for  the  failure  of  the  defendant  to  furnish  him  illuminating 
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gas.  The  complaint  states  three  causes  of  action.  The  first 
was  for  a  failure  to  supply  gas  to  an  apartment  house  owned 
by  the  plaintiff ;  the  second,  for  failure  to  supply  gas  at  the 
plaintifTs  residence,  and  the  third,  for  a  similar  failure  as  to 
the  plaintiff's  offices  in  the  Granite  Building  in  the  city  of 
Rochester.  In  the  second  cause  of  action  it  was  alleged  that 
a  proper  application  was  made  to  the  defendant  company  on 
the  23rd  of  June,  1894,  and  that  on  the  lYth  day  of  December 
in  that  year  the  plaintiff  brought  an  action  to  recover  the  pen- 
alty accruing  under  the  statute  up  to  the  date, of  the  action  and 
recovered  judgment  therein ;  that  the  defendant  did  not 
restore  the  meter  and  commence  to  furnish  gas  until  January 
3rd,  1895,  and  the  plaintiff  sought  to  recover  the  statutory 
penalty  of  five  dollars  a  day  for  the  period  intervening  from 
the  commencement  of  his  first  action  and  said  3rd  day  of 
January,  1895.  In  the  third  cause  of  action  there  was  alleged 
a  like  application  to  the  defendant  to  supply  gas  and  its  failure 
to  comply  therewith ;  the  institution  of  an  action  by  the  plain- 
tiff on  the  23rd  day  of  October,  1894,  for  the  statutory  penalty 
till  that  time ;  his  recovery  of  a  judgment  in  that  action  ;  a 
continuance  of  defendant's  failure  to  furnish  gas  until  the  3rd 
day  of  January,  1895.  In  this  cause  of  action  the  plaintiff 
sought  to  recover  penalties  accruing  between  the  23rd  day  of 
October  and  the  3rd  day  of  January,  1895.  At  the  opening  of 
the  case  the  trial  court  dismissed  the  second  and  third  causes 
of  action  on  the  ground  that  but  a  single  action  could  be 
maintained  for  a  failure  to  supply  gas  required  by  the  stat- 
ute, and  that  before  another  action  could  be  brought  the 
defendant  must  be  again  put  in  default  by  a  new  applica- 
tion. As  to  the  first  cause  of  action  it  appeared  that  the 
gas  was  cut  off  before  the  14th  day  of  June,  1894;  that 
on  the  21st  day  of  June  the  plaintiff  presented  his  writ- 
ten application  to  the  defendant  to  restore  the  meters  and 
to  supply  gas;  that  the  defendant  failed  to  comply  with 
said  demand  until  the  3rd  day  of  January,  1895,  and 
judgment  was  demanded  for  the  statutory  penalties  accru- 
ing daring  that  period.    The  refusal  of  the  defendant  to  fur- 
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nish  the  plamtifT  gas  arose  out  of  a  dispute  between  the  parties 
as  to  the  validity  of  a  claim  whicli  the  defendant  made  against 
the  plaintiff  for  gas  previously  supplied.  The  plaintiff  refused 
to  pay  this  claim,  contending  that  he  had  not  used  the  gas, 
while  the  defendant  maintained  that  the  charge  was  just.  It 
was  shown  on  the  trial  that  on  the  22nd  day  of  August,  1894, 
after  the  gas  had  been  cut  off  from  the  halls  of  the  apartment 
house,  the  plaintiff  made  an  arrangement  with  one  of  his  ten- 
ants, who  was  taking  gas  from  the  defendant,  by  which  the 
tenant  furnished  him  gas  for  the  halls  of  the  house.  On  this 
fact  appearing  the  court  limited  the  plaintiff's  recovery  on  the 
first  cause  of  action  till  the  time  at  which  he  obtained  gas 
from  his  tenant.  The  plaintiff  duly  excepted  to  the  rulings 
of  the  court  dismissing  the  second  and  third  causes  of  action 
and  limiting  his  recovery  upon  the  first.  The  case  was  sub- 
mitted to  the  jury  on  the  controverted  issue  of  defendant's 
liability  for  the  unpaid  gas  bill,  which  rendered  a  verdict  in 
the  plaintiff's  favor  for  the  sum  of  $265.  Each  party  moved 
for  a  new  trial,  which  was  denied,  and  appealed  from  the 
order  denying  the  application  to  the  Appellate  Division,  where 
the  order  of  the  trial  court  was  affirmed.  Judgment  was 
entered  on  the  order  of  the  Appellate  Division,  and  from  that 
judgment  the  plaintiff  appeals  to  this  court. 

We  think  the  court  properly  disposed  of  the  second  and 
third  causes  of  action.  By  the  failure  of  the  defendant  to 
comply  with  the  written  application  of  the  plaintiff  and  fur- 
nish him  gas  within  ten  days,  it  became  subject  to  the  penalty 
prescribed  by  the  statute,  and  the  plaintiff's  cause  of  action 
accrued.  While  the  amount  of  the  penalty  would  depend  on 
the  period  during  which  the  defendant's  default  should  con- 
tinue, still  it  was  a  single  penalty  for  a  default  which  was 
also  single,  though  it  might  be  continuous.  The  cause  of 
action  being  single  was  indivisible,  and  but  one  recovery 
therefor  could  be  had.  {Sturgis  v.  Spofford^  45  N.  Y.  446  ; 
Fuher  V.  N.  T.  C,  dk  IL  E.  R.  R.  Co.,  46  N.  Y.  644.) 
There  was  no  dilKculty  in  the  plaintiff  securing  his  rights. 
He  might  have  waited  till  just  before  the  expiration  of  the 
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Statute  of  Limitations,  if  gas  light  was  not  meanwhile  restored, 
and  recovered  the  penalty  for  the  whole  period;  or  after 
bringing  the  first  action  he  could  renew  his  application  and 
set  a  new  default  running  against  the  defendant.  This  latter 
course  would  apprise  the  defendant  that  the  plaintiff  still  was 
desirous  of  receiving  gas  and  notified  it  that  further  refusal 
was  at  its  peril. 

The  ruling  limiting  the  recovery  on  the  first  cause  of  action 
to  the  time  when  the  plaintiff  obtained  gas  by  arrangement 
with  one  of  his  tenants,  was  erroneous.     The  statute  requires 
a  gas  or  electric  light  company  to  supply  any  owner  or  occu- 
pant of  any  building  or  premises  with  gas  or  electric  light 
upon   such   owner  or  occupant  complying  with  prescribed 
requirements.     The  defendant  refused  to  supply  the  plaintiff 
with  gas,  and  thereby  subjected  itself  to  a  penaltyr  It  was 
not  relieved  from  this  penalty  by  the  fact  that  the  plaintiff 
was  able  to  get  gas  from  another  customer  of  the  defendant. 
The  gas  was  not  supplied  in  any  fair  sense  of  the  term,  or 
within  the  meaning  of  the  statute,  by  the  plaintiff  procuring 
the  gas  from  his  tenant.     He  had  the  right  under  the  law  to 
deal  directly  with  the  defendant  at  the  price  which  the  law 
might  require  the  company  to  sell  gas.     The  defendant  having 
a  public  franchise,  the  prices  it  might  charge  were  properly 
subject  to  legislative  regulation  and  control.     Not  so,  how- 
ever, with  the  tenant  with  whom  the  plaintiff  was  compelled 
to  deal  by  reason  of  the  defendant's  default..    The  gas  got  by 
the  plaintiff  from  that  tenant  was  the  property  of  the  tenant 
and  not  that  of  the  defendant.     He  might  have  refused  to 
allow  the  plaintiff  gas  at  all,  or  if  he  consented  to  give  him 
gas,  might  prescribe  such  price  and  conditions  for  furnishing 
the  gas  as  he  saw  fit.     The  plaintiff  testified,  without  contra- 
diction, that  he  was  obliged  to  pay  an  extra  price  to  the  tenant 
for  the  gas.     The  rule  applied  below  would  work  great  hard- 
ship to  the  owners  or  occupants  of  property  and  tend  to 
defeat  the  object  of  the  statute,  which  is  to  compel  gas  light 
corporations  to  sell  light  to  all  parties  who  are  willing  to  pay 
for  it  by  imposing  penalties  for  refusal.  /Wher*.  the  gas  was 
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cut  off  from  the  plaintiff's  apartment  house  he  was  justified 
in  obtaining  light  in  the  best  method  practicable.  That  he 
was  compelled  to  resort  to  an  exceptional  method  was  an  injury 
which  the  defendant's  course  inflicted  upon  him,  and  the 
plaintiff  could  not  be  placed  in  the  dilemma  of  either  suffer- 
ing his  premises  to  go  unlighted  or  of  abandoning  his  claim 
for  penalties  against  the  gas  company,  which  though  not  the 
only  means  of  redress  was  the  one  given  by  the  statute  as  the 
most  speedy  and  efScacious.  The  plaintiff  was,  therefore, 
entitled  to  recover  for  the  whole  period  up  to  the  time  when 
the  defendant  directly  supplied  his  premises  with  gas. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 

Parker,  Ch.  J.,  O'Brien,  Bartleti,  Haight  and  Vann, 
JJ.,  concur ;  Landon,  J.,  not  sitting. 

Judgment  reversed,  etc. 


Christopher  C.  Shayne,  Appellant,  v.  The  Evening  Post 

Publishing  Company,  Bespondent. 

1.  Adoption  op  Common  Law  —  Changed  Conditions.  If  the  com- 
mon-law rule  that  the  liabUities  of  a  corporation  are  extinguished  by  its 
dissolution  ever  obtained  in  New  York  state  because  of  the  provision  of 
the  Constitution  of  1777  adopting  such  parts  of  the  common  law  as  were 
then  the  law  of  the  colony,  which  is  doubtful,  the  changed  conditions 
surrounding  the  creation  and  dissolution  of  corporations  and  the  distribu- 
tion of  the  assets  after  dissolution  have  abrogated  it. 

3.  Acno  Personalis  Moritur  Cum  Persona  —  Civil  Death.    The  , 
rule  actio  personalis  moritur  cum  persona  does  not  extend  to  the  civil  death 
of  either  persons  or  corporations. 

8.  Survival  op  Action  —  Civn^  Death.  No  intention  on  the  part  of 
the  legislature  that  the  provisions  of  the  Revised  Statutes  (2  R  S.  447, 
§§  1,  2)  authorizing  the  continuance  of  certain  actions  against  the  exec- 
utors and  administrators  of  wrongdoers,  but  excepting  actions  for  libel, 
slander,  assault  and  battery  and  false  imprisonment,  should  extend  to  the 
civil  death  of  either  persons  or  corporations,  can  be  gathered  from  the 
language  of  that  act. 

4.  Abatement  AND  Revtval  —  Action  for  Libel  —  Dmsolution  of 
Corporate  Defendant.  An  action  for  libel,  which  has  abated  because 
of  the  dissolution  of  the  corporate  defendant,  may  be  continued  and 
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revived  against  the  former  directors  of  the  defunct  corporation,  in  order 
to  reach  the  assets  of  that  corporation  in  their  hands  as  the  trustees 
created  by  section  80  of  the  General  Corporation  Law  (L  1802,  ch.  687)  for 
the  benefit  of  the  stockholders. 
Shayne  \,  Evening  Post  Pub.  Co.,  56  App.  Div.  426,  reversed. 

(Argued  June  5,  1901;  decided  October  1,  1901.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  January  16,  1901,  which  reversed  an  order  of 
Special  Term  granting  a  motion  to  revive  and  continue  against 
the  tnistees  of  a  dissolved  corporation  an*  action  for  libel  com- 
menced prior  to  its  dissolution  and  denied  such  motion. 

The  following  is  the  question  certified :  "  The  defendant 
having  been  dissolved  by  the  expiration  of  the  term  limited 
in  its  certificate  of  incorporation,  and  this  action  being  for 
libel,  and  the  action  having  for  these  reasons  abated,  has  the 
court  power  to  revive  or  continue  the  same  against  tlie  trus- 
tees of  the  dissolved  corporation  in  office  at  the  time  of  such 
dissolution  i " 

Edward  J,  Gavegan  for  appellant.  By  the  statutes  under 
which  the  corporation  defendant  was  formed  and  existed, 
and  which  were  in  force  at  its  dissolution,  such  dissolution 
could  not  take  away  nor  impair  any  remedy  given  against  the 
corporation  for  a  liability  previously  incurred.  (L.  1848,  ch. 
40,  §  19 ;  L.  1875,  ch.  611 ;  People  ex  rel,  v.  Comra,  of  Taxea^ 
95  N.  Y.  554 ;  Endl.  Interp.  Stat.  §  203 ;  Black  Interp.  Laws, 
359,  §  133.)  Section  5  of  the  Business  Corporations  Law  is 
to  be  read  together  with  section  30  of  the  General  Corpora- 
tion Law,  as  applicable  to  corporations  formed  under  the  Laws 
of  1848  and  1875,  though  they  have  not  reincorporated  under 
the  Business  Corporations  Law.  {Marstaller  v.  MiMs^  143 
N.  Y.  398.)  The  word  "creditors"  in  section  30  of  the 
General  Corporation  Law  includes  a  claimant  in  tort,  whose 
cause  of  action  against  the  corporation  is  thereby  made  a 
liability  of  the  trustees.  {Ilejnoorth  v.  U.  F,  Co,,,  22  Civ. 
Pro.  Eep.  407 ;  62  Hun,  257 ;  131  N.  Y.  645 ;  MarstaUer  v. 
MiUs,  143  N.  Y.  398 ;  PeojAe  v.  T.  S.  cfe  /.  Co,,  82  Hun, 


72  3haynb  v.  Evening  Post  Publishing  Co.        [Oct., 

Points  of  counsel.  [Vol.  168. 


303 ;  Matt^  of  Yueagling  B,  Co.,  24  App.  Div.  223.)  It 
was  not  the  intent  of  the  legislature,  by  the  revision  of  1890 
and  1892,  to  diminish  or  remove  the  existent  liabilities  of  cor- 
porations. {Matter  of  N.  Y.  Oxygen  Co.,  24  Civ.  Pro.  Rep. 
398 ;  Perry  Co.  v.  Jeferson  Co.,  94  111.  214 ;  Endl.  Interp. 
Stat.  §  264.)  The  maxim  "  actio  personalis  moritur  cum  per- 
sona "  does  not  apply  to  the  case  at  bar.  {Finlay  v.  Chirney^ 
L.  R.  [20  Q.  B.  Div.]  502 ;  2  Pollock.&  M.  Hist.  Eng.  L.  [1st 
ed.]  255,  448,  449,  458 ;  Hubert's  Case,  3  Coke,  11 ;  Cole  v. 
M.  I.  Co.,  133  N.  Y.  164 ;  People  v.  Nat.  T.  Co.,  82  N.  Y. 
283 ;  Hastings  v.  Drew,  76  N.  Y.  9 ;  BarUett  v.  Drew,  57 
N.  Y.  587;  Bacon  v.  Bohei^tson,  18  How.  480  ;  Tinkham  v. 
Borst,  31  Barb.  407 ;  Curran  v.  State  of  Arkansas,  15  How. 
304;  2  Kent's  Comm.  307;  State  v.  Standard  0.  Co.,  49 
Ohio,  137.) 

Lawrence  Godkin  for  respondent.  The  defendant  died  as 
an  individual  might  die,  through  lapse  of  years,  and  had  it 
been  an  individual  the  action  clearly  could  not  be  revived. 
{More  V.  Bennett,  65  Barb.  338;  Ogden  on  Libel,  355; 
Townshend  on  Libel,  §  299 ;  Greeley  v.  Smith,  3  Story,  658 ; 
Bank  of  Selma  v.  Colhy,  21  Wall.  609 ;  R.  S.  [Banks  Bros.' 
9th  ed.]  1907 ;  Cregin  v.  BrooUyn  C.  R.  R.  Co.,  75  N.  Y. 
192 ;  Mai^ter  of  Meekin  v.  B.  H  R.  R.  Co.,  164  N.  Y.  145 ; 
Hegerich  v.  Keddie,  99  N.  Y.  258 ;  Gorden  v.  Strong,  158 
N.  Y.  408.)  There  is  no  diflEerence  in  the  rule  as  to  the  sur- 
vivability of  an  action  for  libel,  where  the  deceased  is  a  cor- 
poration, from  that  which  exists  where  it  is  an  individual. 
{Marstaller  v.  Mills,  143  N.  Y.  398.)  An  action  sounding 
in  pure  tort  could  not  be  revived  against  the  trustees  of  the 
corporation  even  if  the  Manufacturing  Act  of  1848  had  not 
been  repealed.  {S.  Nat.  Bank  v.  Colby,  21  Wall.  609; 
Gred^  v.  Smith,  3  Story,  658 ;  Mumma  v.  Potomac:  Co.,  8 
Pet.  281 ;  Cregin  v.  B.  H.  R.  R.  Co.,  75  N.  Y.  192 ;  Gar- 
den  V.  Strong,  158  N.  Y.  408 ;  Grafton  v.  U.  F.  Co.,  19  N. 
Y.  Supp.  966 ;  Matter  of  Yuenglifi^  B.  Co.  24  App.  Div. 
223;  9  Am..&  Eng.  Ency.  of  Law  [2d  ed,],  611.) 
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Parker,  Oh.  J.  PlaintiflE  brought  this  action  to  recover 
damages  for  alleged  libels  published  in  the  defendant's  news- 
paper in  February,  1899,  and  when  the  action  came  on  for 
trial  on  the  15th  day  of  May,  1900,  the  defendant's  attorney 
brought  to  the  attention  of  the  court  the  fact  that  the  corpo- 
rate existence  of  the  defendant  had  terminated  on  th^  next 
preceding  first  day  of  January.  As  the  action  had  abated,  the 
plaintifE  thereafter  moved  the  court  at  Special  Term  for  an 
order  continuing  and  reviving  it  against  the  former  directors 
of  the  defunct  corporation  and  the  motion  was  granted.  The 
Supreme  Court  in  its  Appellate  Division,  however,  reached 
the  conclusion  that  the  death  of  the  corporation  operated  to 
destroy  the'  cause  of  action  and  so  it  reversed  the  order. 
There  was  a  difference  of  view  in  the  court,  but  the  majority 
apparently  felt  constrained  to  follow  the  occasional  dicta  of 
judges  that  in  actions  of  slander,  libel,  assault  and  battery,  or 
false  imprisonment,  the  property  of  the  shareholders  of  the 
corporation  is  no  more  subject  to  pursuit  after  the  dissolu- 
tion of  the  corporation  than  is  the  property  of  an  individual 
after  his  death.  The  statute  providing  for  the  mainte- 
nance of  actions  against  executors  or  administrators  of  a 
wrongdoer,  expressly  excepts  causes  of  the  character  last  above 
named  from  the  operation  of  the  statute.  (2  R.  S.  447.) 
This  statute  modified  the  rule  of  the  common  law  so  as  to 
permit  actions  to  be  brought  against  executors  or  administrators 
for  wrongs  done  to  property  rights  or  interests  of  persons ; 
but  it  does  not  affect  one  way  or  the  other  causes  of  action 
against  corporations.  Kor  is  there  any  statute  in  this  state 
indicating  a  legislative  policy  to  prevent  the  maintenance  of 
actions  against  a  corporation  or  its  trustees  after  dissolution, 
whether  the  cause  of  action  be  founded  on  a  wrong  or  other- 
wise. Nor  are  we  foreclosed  by  authority  in  this  court  from 
considering  the  question  on  its  merits,  for  neither  the  diligence 
of  counsel  nor  patient  investigation  on  our  part  has  brought 
to  light  any  decision  of  this  court  bearing  directly  upon  the 
question. 

For  this  court  to  lay  down  a  rule  which  would  cut  off  causes 
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of  action  for  wrongs  against  a  corporation  upon  its  dissolution 
would  seem  to  be  both  arbitrary  and  unjust,  and  in  some  cases 
it  could  be  taken  advantage  of  by  the  officers  of  the  corpora- 
tion by  permitting  the  charter  to  expire  and  afterwards 
reorganizing,  instead  of  renewing  the  charter  before  its  expira- 
tion. In  this  case  there  is  no  question  of  the  good  faith  of 
the  defendant.  Its  charter  was  allowed  to  expire  by  an  over- 
sight and  for  a  little  time  it  proceeded  as  if  its  charter  were 
in  full  force  and  effect.  But  if  it  be  true,  as  the  defendant 
contends,  that  the  termination  of  the  charter  operated  of  itself 
to  put  an  end  absolutely  to  all  causes  of  action  for  wrongs, 
then  it  matters  not  whether  the  termination  be  due  to  over- 
sight or  design,  for  it  is  the  civil  death  of  the  corporation, 
and  not  the  cause  of  its  death  that  destroys  causes  of  action 
for  wrongs.  It  hardly  need  be  suggested  that  if  sucU  were 
the  established  rule  there  would  be  found  plenty  of  persons 
interested  in  corporations  who  would  plan  to  so  take  advan- 
tage of  it  as  that  meritorious  causes  of  action  might  be  destroyed 
with  only  the  temporary  embarrassment  and  expense  incident 
to  the  organization  of  a  new  corporation.  Of  still  further 
importance,  however,  is  the  fact  that  such  a  rule  would  work 
unjustly  in  every  case  to  a  plaintiff  in  an  action  for  libel  such 
as  this  one,  assuming  as  we  should  that  the  plaintiff  has  a 
meritorious  cause  of  action. 

If  a  recovery  be  had  during  the  lifetime  of  the  corporation, 
the  moneys  required  to  satisfy  the  judgment  are  necessarily 
taken  from  assets  belonging  to  the  stockholders  and  reduce 
the  value  of  their  holdings  in  the  amount  required  to  pay  the 
judgment.  If  a  judgment  be  recovered  after  the  termination 
of  the  existence  of  the  corporation  the  result  is  the  same ;  for 
the  avails  of  all  the  assets  of  the  corporation  after  payment 
of  all  just  debts  and  claims  owing  by  it  must  be  distributed 
among  the  stockholders  if  the  corporation  be  wound  up,  or  if 
another  course  be  taken  and  a  reorganization  be  had,  the  assets 
of  the  new  corporation  are  reduced  in  value  in  the  amount 
required  to  pay  the  judgment.  So  far  as  the  stockholders, 
who  are  the  owners  of  all  of  the  assets  of  the  corporation  are 
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concerned,  therefore,  it  matters  not  whether  the  judgment  be 
taken  before  dissolution  or  afterward,  for  in  any  event  it  is 
the  assets  of  the  corporation  whicli  are  used  in  satisfying  the 
demand.  In  the  one  case  the  action  is  prosecuted  to  judg- 
ment against  the  corporation,  and  in  the  other  against  the 
directors,  who  by  force  of  the  statute  have  become  tlie  trus- 
tees of  the  assets  of  the  corporation  for  the  benefit  of  the 
stockholders.  But  this  is  a  difference  of  form,  not  of  sub- 
stance, for  both  the  corporation  and  the  trustees  represent  the 
assets  out  of  which  tlie  judgment  must  be  satisfied  and  in 
which  the  stockholders  are  alone  interested  after  the  satisfac- 
tion of  all  just  debts  and  demands.  It  is  apparent,  therefore, 
that  the  stockholders  have  no  just  ground  upon  which  to  pre- 
dicate a  claim  that  the  party  who  has  been  wronged  by  the 
corporation  shall  be  deprived  of  his  cause  of  action  in  the 
event  of  the  dissolution  of  the  corporation.  On  the  other 
hand,  the  plaintiff  needs  his  damages,  and  in  some  cases  the 
vindication  which  an  award  of  damages  brings,  none  the  less 
because,  designedly  or  carelessly,  the  charter  of  the  corpora- 
tion is  permitted  to  expire. 

If  we  are  right  in  the  view  thus  expressed  as  to  the  merits 
of  the  controversy,  there  can  be  no  doubt  what  would  be  the 
decision  of  the  court  were  the  question  one  which  had  never 
before  been  up  for  consideration  in  the  courts  of  this  country 
or  England.  It  is  urged,  however,  that  notwithstanding  that 
the  merits  appeal  strongly  in  the  plaintiff's  behalf,  and  that 
there  is  an  utter  absence  of  decisions  in  this  state  standing  in 
the  way  of  a  just  determination,  we  are  prevented  from  mak- 
ing that  determination  by  a  rule  of  the  common  law  of  Eng- 
land which  concededly  would  have  cut  off  such  a  claim  as 
plaintiff's.  Inasmuch  as  the  Constitution  of  1777  provided 
that  "  Such  parts  of  the  common  law  and  of  the  acts  of  the 
legislature  of  the  colony  of  New  York  as  together  already 
form  the  law  of  the  said  colony  *  *  *  shall  be  and  con- 
tinue the  law  of  this  state,  subject  to  such  alterations  as  the 
legislature  shall  make  concerning  the  same,"  it  is  contended 
that  the  common  law  is  now  in  force  except  so  far  as  it  may 
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have  been  expressly  altered  by  acts  of  the  legislature  of  this 
state.  This  court  has  interpreted  this  provision  of  the  Con- 
stitution to  mean  not  that  all  the  common  law  of  England 
was  the  law  of  the  colony  at  the  time  of  the  making  of  the 
Constitution,  but  only  so  much  of  it  as  was  applicable  to  the 
circumstances  of  the  colonists  and  conformable  to  our  institu- 
tions. {Cutting  v.  Cutting^  86  N.  Y.  622,  529;  Williams  v. 
Williams,  8  N.  Y.  525,  541.) 

It  is  at  least  doubtful,  as  will  be  apparent  when  we  come 
to  consider  briefly  the  history  of  the  rule,  whether  it  did 
become  a  part  of  the  law  of  tliis  state ;  but  we  prefer  to  rest 
our  decision  on  the  ground  that  if  such  a  rule  were  applicable 
to  this  state  at  the  time  of  the  adoption  of  the  Constitu- 
tion, the  effect  of  subsequent  legislation  regarding  corpora- 
tions created  by  and  under  the  laws  of  this  state  has  been 
such  as  to  render  it  wholly  inapplicable.  This  rule  had  its 
origin  when  corporations  were  either  municipal,  ecclesiastical, 
or  eleemosynary,  and  business  corporations  were  unknown. 
There  were  no  stockholders  or  natural  persons  who  were 
entitled  to  the  assets  of  the  deceased  corporation  and,  as  in 
the  case  of  an  individual  dying  without  heirs,  the  personalty 
went  to  the  king,  while  to  prevent  the  realty  from  escheating 
to  the  king  it  was  held  that  it  reverted  to  the  donor  upon  the 
ground  that  the  grant  being  made  to  the  corporation  for  pub- 
lic or  charitable  uses  it  was  made  only  for  its  life.  Against 
those  corporations  all  causes  of  action  whether  upon  contract 
or  for  tort  were  extinguished,  and  so,  too,  were  all  causes  of 
action  which  the  corporation  had  against  individuals.  (Kyd 
on  Corporations  —  published  1793  —  vol.  II,  page  516; 
Augell  and  Ames  on  Corporations,  §§  779  and  779a ;  Grant 
on  Corporations,  804.) 

Angell  and  Ames  in  §  779a  say :  "  The  rule  of  the  common 
law  in  relation  to  the  effect  of  dissolution  upon  the  property 
and  debts  of  a  corporation  has  in  fact  become  obsolete  and 
odious.  Practically  it  has  never  been  applied  in  England  to 
insolvent  or  dissolved  monied  corporations.  *  *  *  Indeed, 
at  this  day,  it  may  well  be  doubted  whether  in  the  view  at 
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least  of  a  court  of  equity  it  lias  any  application  to  other  than 
public  and  eleemosynary  corporations  with  which  it  had  its 
origin."  It  will  be  observed  that  the  learned  authors  do  not 
suggest  that  it  was  never  applied  by  the  courts  to  other  than 
public  and  eleemosynary  corporations,  but  that  it  is  no  longer 
applied. 

In  this  state  the  rule  has  never  been  applied  to  business 
corpoi-ations,  and  as  early  as  1811  an  act  was  passed  constitut- 
ing the  directors  of  such  corporations,  in  the  event  of  volun- 
tary dissolution,  trustees  to  settle  its  affairs  and  divide  the 
money  among  the  stockholders  after  paying  the  debts  due  and 
owing  by  the  corporation  at  the  time  of  its  dissolution.  This 
statute,  without  substantial  change,  is  now  to  be  found  in 
section  30  of  the  General  Corporation  Law,  and  when  it  is 
considered  in  connection  with  tlie  other  provisions  of  the 
statute  relating  to  business  corporations  we  iind  that  the 
ancient  rule  that  the  liabilities  of  the  corporations  as  well  as 
the  debts  owing  to  them  are  extinguished  by  the  dissolution 
of  the  corporations,  the  personalty  vesting  in  the  king  and 
the  real  estate  in  the  donor,  has  been  entirely  ignored  by  the 
law-making  power  in  this  state,  which  has  instead  provided  a 
more  equitable  liiethod  for  the  distribution  of  the  assets, 
which  secures  to  the  stockholders  what  is  left  after  those  are 
satisfied  who  have  valid  claims  against  the  corporation.  So 
if  it  be  technically  true  that  the  rule  once  prevailed  in  this 
state  because  of  the  language  of  the  Constitution  of  1777  — 
which  I  doubt —  it  is  no  longer  in  force  because  of  the  changed 
conditions  surrounding  the  creation  and  dissolution  of  corpo- 
rations and  the  distribution  of  the  assets  after  dissolution. 
Ram  in  his  work  on  Legal  Judgments  (page  73)  states  the 
rule,  as  it  has  often  been  applied  by  the  courts  and  as  we  find 
it  our  duty  to  apply  it  in  this  case,  in  these  words :  "  When  a 
rule  relates  to  the  nature  of  things,  as  such  nature  existed  at 
a  former  period,  and  the  reason  of  the  rule  corresponds  with 
that  nature,  then  at  an  after  time,  if  the  nature  of  the  things 
is  altered,  and  by  this  alteration  the  rule  is  become  too  gen- 
eral, and  the  reason  given  for  it  fails,  the  rule  in  a  case  of  this 
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kind  is  no  longer  binding.  In  Dames  v.  Powell  (Willes,  46), 
WiLLES,  Ch.  J.,  giving  the  opinion  of  the  court,  says,  '  When 
the  nature  of  things  changes,  the  rules  of  law  must  cliange  too.' " 
'  Nor  do  we  think  the  rule  Actio  personalia  tnoritur  cum 
persona  should  be  applied.  It  has  long  been  in  force  both 
in  England  and  this  country,  and  in  this  state  has  received 
legislative  approval  in  so  far  as  causes  of  action  for  libel,  slan. 
der  and  assault  and  battery  are  concerned,  but  our  decisions 
have  not  extended  the  rule  to  the  civil  death  of  either  per- 
sons or  corporations.  Kor  has  the  language  of  our  statute 
which  authorizes  the  continuance  of  certain  actions  for  moneys 
against  the  executors  and  administrators  of  wrongdoere,  but 
excepts  actions  for  libel,  slander,  assault  and  battery  and  false 
imprisonment,  been  held  to  include  the  civil  death  of  either 
individuals  or  corporations,  and  it  is  sufficient  for  our  present 
purpose  to  say  that  such  an  intent  on  the  part  of  the  legisla- 
ture cannot  be  spelled  out  of  the  language  employed  by  it. 
It  is  said  that  the  rule  of  the  common  law,  which  has  not 
been  interfered  with  by  statute  so  far  as  actions  for  libel 
are  concerned,  may,  by  a  process  of  analogical  reasoning,  be  so 
extended  as  to  include  artificial  "  persons,"  and  death  resulting 
from  an  act  of  God  to  embrace  death  of  a  corporation  by  exe- 
cution or  other  operation  of  law,  and,  further,  that  such  reason- 
ing has  led  learned  judges  to  assume  it  to  be  the  law  that  the 
dissolution  of  a  corporation  relieves  its  assets  from  that  which 
would  otherwise  constitute  a  legal  burden  —  that  of  respond- 
ing for  the  damages  occasioned  to  others  through  the  miscon- 
duct of  its  representatives  or  agents.  If  it  be  true  that, 
reasoning  by  analogy,  but  a  single  advance  step  need  be  taken 
in  order  to  support  the  defendant's  position,  that  step  should 
not  be  taken,  however  short  it  may  be,  inasmuch  as  the  result 
reached  would  be  without  support  in  the  elements  of  justice, 
as  we  have  already  attempted  to  show.  It  is  not  a  short  step, 
however,  for  the  reason  of  the  rule  preventing  suit  against  an 
executor  for  the  wrongs  of  his  testator  is  stated  to  be  that  as 
neither  the  executors  of  the  plaintiflE  nor  those  of  the  defend- 
ant home  committed  in  their  ovm  personal  capacity  any  nian* 
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ner  of  wrong  or  injury^  they  should  not  be  prosecuted  for 
torts  in  actions  which  were  originally  designed  for  the  punish- 
ment of  the  wrongdoer.  On  the  other  hand,  the  object  of 
actions  ex  contractu  being  to  reach  "  the  property  rather  than 
the  person,  in  which  the  executors  now  have  the  same  interest 
that  their  testator  had  hefore^^  it  was  decided  that  they  should 
be  revived  and  continued  against  the  executor.  (1  Woerner's 
Administration,  §§  290, 291,  292,  and  notes ;  PhiUips  v.  Hcrni- 
fray,  L.  R.  [24  Ch.  Div.]  457 ;  Finlay  v.  Chimey,  L.  R.  [20 
Q.  B.  Div.]  502-504.) 

The  remedy  of  a  plaintiff,  in  an  action  for  libel  to  recover 
damages,  is  against  the  property  of  the  corporation  solely. 
Whether  his  judgment  be  rendered  against  the  corporation  or 
against  the  trustees  after  dissolution,  he  can  have  satisfaction 
only  out  of  the  assets  of  the  corporation.  The  object  of  his 
action,  therefore,  is  to  reach  the  property  of  the  corporation, 
and,  hence,  it  is  in  all  respects  within  the  very  reason  assigned 
in  support  of  the  right  of  a  creditor  to  bring  actions  ex  con- 
tractu against  the  executor. 

Our  conclusion  is  that  as  the  plaintiff  could  have  had  satis- 
faction of  his  claim  —  if  he  have  one  —  out  of  the  assets  of  the 
defendant  corporation  had  he  prosecuted  his  action  to  judg- 
ment before  the  termination  of  the  latter's  corporate  life,  so 
should  he  now  have  satisfaction  as  he  has  taken  no  step  which 
either  forfeits  or  affects  his  right,  unless  some  rule  of  law 
stands  across  the  pathway  leading  to  justice  for  him,  and  after 
a  careful  examination  of  the  subject  we  have  been  unable  to 
find  any  such  rule  of  law  in  this  state. 

The  question  certified  to  this  court  by  the  Appellate  Division 
should  be  answered  in  the  affirmative,  its  order  reversed  and 
that  of  the  Special  Term  affirmed,  with  costs. 

Baktlett,  Haioht,  Vann,  Landon,  Cullen  and  Werner, 
JJ.,  concur. 

Ordered  accordingly. 
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In  the  Matter  of  the  Application  of  George  S.  Chapman 
Claimant,  for  the  Payment  of  Certain  Sums  of  Money  for 
Counsel  Fees  and  Expenses,  Appellant,  v.  The  City  of 
New  York,  Eespondent. 

Constitutional  Law  — Creation  OF  Municipal  Indebtedness  for 
Other  Than  Municipal  Purposes  —  Expenses  of  Defense  by  Public 
Officer.  The  payment  from  the  funds  of  a  county  or  city  of  the 
expenses  incurred  by  a  police  officer  in  successfully  defending  charges 
preferred  against  him  for  official  misconduct  would  constitute  their  appli- 
cation to  an  individual  and  not  to  a  city  or  a  county  purpose,  and  chapter 
700  of  the  Laws  of  1899,  so  far  as  it  attempts  to  create  an  indebtedness 
therefor,  violates  that  provision  of  the  Constitution  (Art.  8,  g  10)  pro- 
hibiting a  county,  city,  town  or  village  from  incurring  any  indebtedness 
except  for  county,  city,  town  or  village  purposes,  and  is  void. 

Matter  of  Cliapman  v.  City  of  New  York,  57  App.  Div.  583,  affirmed. 

(Submitted  June  5,  1901;  decided  October  1,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  19,  1901,  aflSrming  an  order  of  Special  Term  denying 
a  motion  for  the  appointment  of  a  referee  to  hear  and  examine 
into  the  claim  of  the  applicant  against  the  city  of  New 
York, 

On  the  18th  of  December,  1899,  the  appellant  presented 
his  petition  to  the  Supreme  Court  at  a  Special  Term  thereof, 
alleging  in  substance  that  on  the  28th  of  December,  1896, 
while  he  was  an  officer  of  the  police  department  of  the  city 
and  county  of  New  York,  charges  were  preferred  against  him 
as  such  officer  for  official  misconduct ;  that  on  the  3rd  of  Feb- 
ruary, 1897,  such  charges  were  dismissed  by  the  board  of  police 
commissioners,  and  that  by  reason  of  the  premises  he  was 
compelled  to  incur  and  expend  for  reasonable  counsel  fees  and 
expenses  the  sum  of  $11,500.00  and  upwards.  He  asked  for 
the  appointment  of  a  referee  to  hear  and  examine  into  the 
claim,  and  report  his  determination  to  one  of  the  justices  of 
the  Supreme  Court,  pursuant  to  chapter  700  of  the  Laws  of 
1899.      Such  application  was  denied,  and  the  order  made 


1901.]    Matter  of  Chapman  v.  Citv  of  New  York.  81 

N.  Y.  Rep.]  Points  of  counsel. 

accordingly    was    unanimously  affirmed    by  the    Appellate 
Division. 

William  F.  8.  Hart  for  appellant.  It  is  not  necessary  for 
the  act  specifically  to  provide  for  notice  to  the  city  or  county 
officials.  No  law  is  required  to  contain  all  the  remedial  pro- 
visions necessary  to  carry  it  out.  (  WyneJiamer  v.  People^  13 
N.  Y.  378 ;  Walker  v.  Sam)inet,  92  U.  S.  90 ;  People  ex  rel. 
V.  Smithy  21  N.  Y.  595 ;  People  ex  rel.  v.  Mayor^  etc.,  4  N. 
Y.  419;  Town  of  Guilford  v.  Bd.  of  Supra,,  13  N.  Y.  143, 
149 ;  People  v.  Bd.  of  Supra.,  36  Hun,  491 ;  Grant  v. 
Courier,  24  Barb.  232 ;  Stuart  v.  Palmer,  74  N.  Y.  183 ; 
Matter  of  Be  Peyater,  80  N.  Y.  565  ;  People  v.  Turner,  117 
N.  Y.  227.)  The  act  does  not  make  a  gift  of  property  to  any 
person,  and  hence  is  not  in  conflict  with  article  8,  section  10, 
of  the  Constitution.  {Brewater  v.  City  of  Syracuse,  19  N. 
Y.  116  ;  Tmjon  of  Guilford  v.  Bd.  of  Supra.,  13  N.  Y.  143; 
Bd.  of  Supra,  v.  State,  153  N.  Y.  286 ;  Mayor,  etc.,  v.  T 
Nat.  Bank,  111  N.  Y.  446 ;  W.  I.  B.  Co.  v.  Town  of  Attica, 
119  K  Y.  204;  RolerU  v.  StaU,  160  N.  Y.  217;  O'Hara 
v.  State,  112  N.  Y.  148 ;  51  Ohio  St.  531 ;  64  Penn.  St.  160.) 
That  an  obligation,  whether  enforceable  or  not,  nevertheless 
exists  on  the  part  of  the  state  in  a  criminal  proceeding  against 
an  individual  resulting  in  his  acquittal,  to  reimburse  him  for 
his  expenses,  is  illustrated  by  the  rule  in  civil  cases  where  the 
unsuccessful  party  is  always  taxed.  (Martm  v.  Kanouae,  11 
How.  Pr.  567  ;  State  v.  Kemp,  82  Mo.  213 ;  Brewatei^  v.  City 
of  Syracuae,  19  N.  Y.  116 ;  3  Cooley's  Blackstone  Comm. 
400.)  The  act  must  be  presumed  to  be  constitutional,  and 
sliould  not  be  declared  void  unless  it  constitutes  a  clear  and 
substantial  departure  from  the  provisions  of  the  fundamental 
law.  {Matter  of  G.  El.  liy.  Co.,  70  N.  Y.  361 ;  People  v. 
Budd,  117  N.  Y.  1 ;  People  ex  rel.  v.  Terry,  108  N.  Y.  7 ; 
People  ex  rel.  v.  Bd.  of  Supra.,  147  N.  Y.  1 ;  People  ex  rel. 
V.  Dayton,  55  N.  Y.  367  ;  Dermott  v.  SiaU,  99  N.  Y.  101 ; 
Penn.  R.  Co.  v.  RihUt,  66  Penn.  St.  164 ;  People  v.  N.  Y. 
C.  R.  R.  Co.,  34  Barb.  123 :  3  Am.  &  Eng.  Ency.  of  Law, 

6 


82  Mattee  of  Chapman  v.  City  of  New  York.    [Oct., 

Points  of  counsel.  [Vol.  168. 


674 ;  F.  R.  S.  Co.  v.  Foster,  5  Ga.  194 ;  M.  U.  Co,  v.  Brown, 
18  N.  E.  Kepr.  [Ohio],  591.) 

John  Whalen,  Corporation  Counsel  {Theodore  Connoly  of 
counsel),  for  respondent.  The  statute  in  question  is  unconsti- 
tutional. {Matter  of  Greene,  166  N.  Y.  485 ;  55  App.  Div. 
475  ;  Matter  of  Fallon,  28  Misc.  Kep.  748 ;  Matter  of  Straus, 
44  App.  Div.  425 ;  Matter  of  Jensen,  44  App.  Div.  509.) 
The  police  commissioners  were  not  agents  or  servants  for 
whose  acts  the  city  is  liable.  (  WoodhuU  v.  Mayor,  etc,,  150 
N.  Y.  450.)  The  power  of  the  legislature  to  compel  municipal 
corporations  to  recognize  and  pay  debts  or  claims  not  binding 
in  strict  law,  and  which,  for  technical  reasons,  could  not  be 
enforced  in  equity,  is  confined  to  such  as  are  just  and  equi- 
table in  their  character  and  involve  a  moral  obligation.  (^Bd. 
of  Suprs,  \,  State,  153  N.  Y.  279;  Brewster  v.  City  of 
Syracuse,  19  N.  Y.  116 ;  Darlington  v.  Mayor,  etc,  SI  N.  Y. 
164;  Brown  v.  Mayor,  etc,  63  N.  Y.  239;  Mayor,  etc,  v. 
T,  Nat,  Bank,  111  N.  Y.  446 ;  W.  I,  B,  Co,  v.  Tovyii  of 
Attica,  119  N.  Y.  20i ;  Cole  v.  State,  102  N.  Y.  48  ;  O'Hara 
V.  State,  112  N.  Y.  146.)  There  are  limits  to  the  power  of  tax- 
ation, and  whether  in  a  given  case  the  legislature  has  exceeded 
its  powers  is  a  judicial  question.  {Matter  of  Qreene,  166  N.  Y. 
485 ;  Weismer  v.  Yil,  of  Douglas,  64  N.  Y.  91 ;  Bush  v.  Bd. 
Suprs.,  10  App.  Div.  542 ;  Bertholf  v.  O'Reilly,  74  N.  Y 
509 ;  Matter  of  Jacobs,  98  N.  Y.  98 ;  Spencer  v.  Merchant,  100 
N.  Y.  585 ;  Allen  v.  Jay,  60  Me.  124 ;  State  v.  Switzler,  143  Mo. 
287 ;  Cooley  on  Taxn.  [2d  ed.]  55, 103  ;  Cooley  on  Const.  Lim. 
598.)  The  act  is  unconstitutional  as  being  in  violation  of 
section  10  of  article  8  of  the  present  Constitution.  {Matter 
of  Greene,  166  N.  Y.  485  ;  55  App.  Div.  475.)  This  act  is  a 
giving  of  money  by  the  city  to  an  individual.  {Kempster  v. 
City  of  Milwaukee,  103  Wis.  421.)  Any  gift  by  the  legisla- 
ture of  the  city's  money  to  an  individual  is  within  the  prohibi- 
tion of  the  Constitution.  {Lake  County  v.  Rollins,  130  U. 
S.  662  ;  Matter  of  Greene,  166  N.  Y.  485.)  The  indebtedness 
created  by  the  statute  is  not  for  a  city  purpose.     {People  ex 
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rel.  y.  Kelly,  76  N.  Y.  475 ;  Matter  of  Mayor,  etc.,  99  N.  Y. 
569  ;  S.  F.d:  F,  Asm.  v.  Mayor,  etc.,  152  N.  Y.  257  ;  Peo- 
ple ex  rel.  v.  Coler,  166  N.  Y.  1 ;  Matter  of  N.  F.  cfe  W.  Ry. 
Co.,  108  N.  Y.  375.) 

Vann,  J.  The  Btatate  under  which  this  proceeding  was 
institnted  provides  for  the  appointment  of  a  referee  "  to  hear, 
examine  into  and  report"  the  amount  of  reasonable  counsel 
fees  and  (expenses  paid  or  incurred  by  a  city  or  county  oflScer 
in  successfully  defending  himself  in  any  trial  or  proceeding 
"  to  remove  him  from  office  or  *  *  *  to  convict  him  of 
any  crime  "  alleged  to  have  been  committed  "  in  the  perform- 
ance of  or  in  connection  with  his  official  duties,"  and  that  the 
amount  allowed  by  the  referee,  when  confirmed  by  the  court, 
be  paid  by  the  issue  of  revenue  bonds  to  be  included  in  the 
taxes  levied  for  the  following  year  in  the  city  or  county 
affected.  (L.  1899,  ch.  700.)  Another  part  of  the  act  pro- 
vides for  tlie  payment  of  similar  claims  by  the  state  ;  but,  as 
the  validity  of  that  part  is  not  involved  in  this  appeal,  no 
further  allusion  need  be  made  to  it. 

While  other  questions  have  been  discussed  before  us,  the 
main  question  is  whether  the  legislature  had  power,  under  the 
Constitution  of  our  state,  to  pass  this  statute.  That  question 
has  been  passed  upon  several  times  by  the  Supreme  Court,  and 
the  conclusion  reached  by  every  judge  who  considered  it  is  that 
the  statute  is  unconstitutional.  {Matter  of  Straus,  44  App. 
Div.  425  ;  Matter  of  Jensen,  28  Misc.  Rep.  379 ;  affd.,  44  App. 
Div.  509 ;  Matter  of  Chapman,  57  App.  Div.  582 ;  Matter  of 
Fallon,  28  Misc.  Rep.  748 ;  Matter  of  Lahrake,  29  Misc.  Rep. 
87.)  Our  examination  has  led  us  to  the  same  result,  and,  as 
the  discussion  of  the  subject  has  been  so  thorough  and  able  in 
the  courts  below,  it  is  necessary  for  us  to  do  little  more  than 
announce  our  conclusion. 

In  a  case  which  arose  under  the  Constitution  of  1846  before 
it  was  amended,  expressions  were  used  by  learned  judges  of 
this  court  which  went  beyond  the  requirements  of  the 
decision  they  made.     {Town  of  Guilford  v.  Bd.  of  Supers., 
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Chenango  Co.,,  13  N.  Y.  143.)  All  that  was  actually  decided  was 
that  the  legislature  had  power  to  require  a  board  of  supervis- 
ors to  assess  upon  the  taxable  property  of  a  town  the  amount 
which  highway  commissioners  had  been  compelled  to  pay  for 
costs  in  an  action  commenced  by  them  pursuant  to  the  direc- 
tion of  the  voters  of  the  town.  The  payment  of  such  a  claim 
was  not  an  act  of  charity,  as  it  rested  on  a  strong  moral  obli- 
gation. It  was,  however,  declared  in  one  of  the  opinions  that 
"  the  Legislature  has  the  right  to  appropriate  the  public 
moneys  for  local  or  private  purposes,  and  to  impose  a  tax  upon 
the  property  of  the  whole  state  or  any  portion  of  the  state,  or 
any  particular  or  specified  kind  of  property."  In  another 
opinion  it  was  said :  "  The  Legislature  is  not  confined  in  its 
appropriation  of  the  public  moneys  or  of  the  sums  to  be 
raised  by  taxation  in  favor  of  individuals  to  cases  in  which  a 
legal  demand  exists  against  the  state.  It  can  thus  recognize 
claims  founded  in  equity  and  justice  in  the  largest  sense  of 
those  terms  or  in  gratitude  or  charity."  Subsequent  cases, 
following  the  dicta  rather  than  the  decision,  led  to  results 
which,  as  it  is  said,  induced  the  people  in  1874  to  amend  the 
Constitution  by  adding  sections  ten  and  eleven  to  article  eight. 
Section  11  was  amended  in  1884  by  adding  further  provisions, 
and  the  substance  of  both  sections  appears  in  the  revised  Con- 
stitution of  1894.  (Art.  8,  sections  9,  10.)  Section  nine  is 
not  now  important,  as  it  relates  to  the  giving  or  lending 
of  the  credit  or  money  of  the  state,  but  section  ten  makes 
it  a  part  of  our  fundamental  law  that  "no  county,  city, 
town  or  village  shall  hereafter  give  any  money  or  property, 
or  loan  its  money  or  credit  to  or  in  aid  of  any  individual,  asso- 
ciation or  corporation,  *  *  *  nor  shall  any  such  county, 
city,  town  or  village  be  allowed  to  incur  any  indebtedness 
except  for  county,  city,  town  or  village  purposes."  It  has 
been  held  that  this  provision  does  not  prevent  the  legislature 
from  authorizing  the  payment  by  a  municipal  corporation  of 
a  claim  which,  although  it  could  not  be  enforced  by  the 
courts,  is  founded  in  justice,  supported  by  a  moral  obligation, 
and  could  have  been  legally  created  if  the  proceedings  of  the 
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local  authorities  had  been  regular.  ( Wrought  Iron  Bridge 
Co.  V.  Tovm  of  Attica,  119  N.  T.  204-211.)  So  it  may  be 
argued  that  payment  of  a  claim  otherwise  valid,  but  against 
which  the  Statute  of  Limitations  had  run  in  favor  of  a  munic- 
ipal corporation,  or  of  one  for  money  expended  or  services 
performed  for  the  benefit  of  a  city  without  lawful  authority, 
might  be  authorized  or  required  by  the  legislature,  {^ew 
Orleans  v.  Clarh^  95  U.  S.  644  ;  Friend  v.  Gilbert^  108  Mass. 
408 ;  Brewster  v.  City  of  Syractisej  19  N.  Y.  116  ;  Brown  v. 
M(»yor,  etc.,  of  N.  T.,  63  N.  Y.  239  ;  Mayor,  etc.,  of  N.  Y. 
V.  Tenth  Nat.  Bank,  111  N.  Y.  446.)  If  a  legal  liability  to 
pay  once  existed,  but  has  been  suspended  or  barred  in  some 
technical  way  short  of  substantial  satisfaction,  a  moral  obliga- 
tion to  pay  still  exists,  which  is  recognized  both  by  statute  and 
common  law.  (Code  Civ.  Pro.  section  395  ;  Tehbetts  v.  Dowd, 
23  Wend.  379-382 ;  Buswell's  Stat,  of  Lim.  section  36.) 

In  the  case  before  us,  however,  no  benefit  was  conferred 
upon  the  city,  and  there  was  never  a  legal  or  moral  obligation 
on  the  part  of  the  city  to  pay  the  claim  in  question.  For 
time  out  of  mind,  in  all  governments  where  the  common  law 
prevails,  a  person  prosecuted  for  crime  has  been  compelled  to 
pay  his  own  expenses  when  he  had  the  means  of  doing  so. 
{People  ex  rel.  Brown  v.  Bd.  of  Supers.,  Onondaga  Co.,  4  N. 
Y.  Cr.  Eep.  102 ;  affirmed,  102  N.  Y.  691.)  If  without  means 
the  counsel  assigned  by  the  court  served  without  pay,  except 
under  a  recent  statute  a  moderate  allowance  may  be  made  in 
a  capital  case.  (Ti.  1897,  ch.  427  ;  Code  Cr.  Pro.  section  308.) 
This  exception  is  founded  on  the  theory  that  a  fair  trial  can- 
not be  had  without  the  aid  of  counsel,  and  that  money  paid 
from  public  funds  to  counsel  appointed  by  the  court  for  a 
prisoner  without  means,  is  paid  for  a  public  purpose.  The 
proceeding  instituted  against  the  appellant  was  not  a  prosecu- 
tion for  crime,  but  to  discipline  or  remove  him  for  miscon- 
duct as  a  public  officer.  There  was  no  authority,  statutory  or 
otherwise,  to  appoint  counsel  to  defend  him,  and  no  attempt 
was  made  to  do  so.  It  was  necessary  for  him  to  employ  and 
pay  his  own  counsel,  as  has  always  been  the  case  with  others 
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similarly  situated.  Payment  of  his  expenses  by  the  public 
would  be  a  mere  gratuity,  and  without  the  sanction  of  custom 
or  precedent.  There  was  no  moral  obligation  on  the  part  of 
the  respondent  to  discharge  such  a  claim,  for  it  had  no  foun- 
dation in  natural  or  legal  right.  It  is  not  the  duty  of  the 
public  to  defend  or  aid  in  the  defense  of  one  charged  with 
official  misconduct.  The  history  of  morals  or  jurisprudence 
recognizes  no  such  obligation.  When  a  citizen  accepts  a  pub- 
lic office  he  assumes  the  risk  of  defending  himself  against 
unfounded  accusations  at  his  own  expense.  Whoever  lives  in 
a  country  governed  by  law  assumes  the  risk  of  having  to 
defend  himself  without  aid  from  the  public,  against  even 
unjust  attempts  to  enforce  the  law,  the  same  as  he  assumes  the 
burden  of  taxation.  As  was  said  in  Matter  ofJenseji  (siipra),  it 
is  "  a  part  of  the  price  he  pays  for  the  protective  influence  of  our 
institutions  of  government."  Asking  for  aid  to  pay  the  expenses 
of  a  defense  already  made  from  one^s  own  resources,  is  like  ask- 
ing for  aid  in  the  payment  of  taxes  or  the  discharge  of  any  pub- 
lic burden.     It  is  not  a  city  or  county  purpose,  but  a  mere  gift. 

The  courts  have  found  it  difficult  to  define  a  county,  city, 
town  or  village  purpose,  and  have,  as  a  rule,  proceeded  by 
the  process  of  exclusion.  {People  ex  rel.  Murphy  v.  KeUy^ 
76  N.  Y.  475-487 ;  Matter  of  Mayor,  et<i.,  of  JSf.^  F.,  99  N.  Y. 
569-585 ;  Matter  of  Niagara  Falls  and  Whirlpool  My.  Co., 
108  N.  Y.  375-385.) 

In  Sun  Printing  <&  Publishing  Association  v.  Mayor,  etc., 
of  N.  T.  (152  N.  Y.  257-265)  the  following  general  defi- 
nition was  laid  down  :  "  The  purpose  must  be  necessary  for 
the  common  good  and  general  welfare  of  the  people  of  the 
municipality,  sanctioned  by  its  citizens,  public  in  character 
and  authorized  by  the  legislature." 

In  Bush  V.  Bd,  of  Supers.,  Orange  Co.  (159  N.  Y.  212- 
217)  it  was  declared  in  substance  that  the  payment  of  a  claim 
"  which  there  was  no  legal  or  moral  obligation  on  the  part  of" 
a  town  to  pay,  is  not  a  town  purpose,  and  "  is  in  conflict  with 
the  provision  of  the  Constitution  *  *  *  which  forbids  the 
town  from  giving  any  money  to  or  in  aid  of  an  individual." 
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III  Matter  of  Greene  (166  N.  Y.  485-494)  the  cpiirt  alluded 
to  "the  distinction  between  the  gratuity  which  the  Constitu- 
tion now  forbids  and  the  meritorious  claim  which  it  permits 
municipal  bodies  to  satisfy."  In  Bd.  of  Supers,^  Cayuga  Co , 
V.  Sta;te  (153  N.  Y.  279-293),  which  involved  the  validity  of  an 
act  providing  for  tlie  reimbursement  of  a  county  by  the.  state 
for  the  expenses  of  trials  for  crimes  committed  in  a  state  prison, 
it  was  held  that  such  provision  "  was  not  a  gift  of  money  by 
the  state,  but  was  intended  as  a  discharge  of  an  equitable 
obligation,  although  unenforceable,  which,  in  the  judgment 
of  the  legislature,  rested  upon  the  state." 

In  Roberta  v.  State  (160  N.  Y.  217)  no  definition  was 
attempted,  but  the  doubt  expressed  on  page  224  is  not  with- 
out significance. 

As  a  city  purpose  is  of  necessity  a  public  purpose,  limited 
or  applied  to  a  city,  the  definition  of  a  public  purpose  by  the 
Supreme  Court  of  the  United  States,  in  an  important  case,  is 
worthy  of  careful  attention.  That  learned  court  declared  that 
"  there  can  be  no  lawful  tax  which  is  not  laid  for  a  pubUc 
purpose.  It  may  not  be  easy  to  draw  the  line  in  all  cases  so 
as  to  decide  what  is  a  public  purpose  in  this  sense  and  what 
is  not.  It  is  undoubtedly  the  duty  of  the  legislature  w^hicli 
imposes  or  authorizes  municipalities  to  impose  a  tax,  to  se^ 
that  it  is  not  to  be  used  for  purposes  of  private  interest  instead 
of  a  public  use,  and  the  courts  can  only  be  justified  in  inter- 
posing when  a  violation  of  this  principle  is  clear,  and  the  rea- 
son for  interference,  cogent.  And  in  deciding  whether  in  a 
given  case  the  object  for  which  the  taxes  are  assessed  falls 
upon  the  one  side  or  the  other  of  this  line,  they  must  be  gov- 
erned mainly  by  the  course  and  usage  of  the  government,  the 
objects  for  which  taxes  have  been  customarily  and  by  long 
course  of  legislation  levied,  what  objects  or  purposes  have 
been  considered  necessary  to  the  support  and  for  the  proper 
use  of  the  government,  whether  state  or  municipal.  What- 
ever lawfully  pertains  to  this  and  is  sanctioned  by  time  and 
the  acquiescence  of  the  people,  may  well  be  held  to.  belong  to 
a  public  use  and  proper  for  the  maintenance  of  good  govern- 
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ment,  though  this  may  not  be  the  only  criterion  of  rightful 
taxation."  {Loan  Association  v.  Tqpeka,  20  Wall.  655-664. 
See,  also,  Dillon  Mun.  Corp.  [4th  ed.]  sections  75,  76; 
Cooley's  Coost.  Lira.  [5th  ed.]  283,  286  j  People  ex  rel,  Rodr 
gers  v.  CoUr,  166  N.  Y.  1-44.) 

Tested  by  these  definitions,  and  we  find  none  more  liberal, 
payment  of  the  appellant's  claim,  which  arose  nearly  three 
years  before  the  statute  in  question  was  passed,  is  not  a  city 
or  county  purpose.  His  defense  was  for  his  own  benefit,  not 
for  the  benefit  of  the  city.  It  was  a  private  matter  of  his 
own,  the  same  as  if  he  had  been  sued  by  the  city  in  an  action 
at  law,  and  had  succeeded  in  his  defense.  As  we  have  seen, 
there  was  no  legal  liability  or  moral  obligation  on  the  part  of 
the  city  to  pay  his  expenses,  which  were  not  necessary  for  the 
common  good  and  general  welfare  of  the  municipality,  nor 
public  in  character,  nor,  so  far  as  appears,  sanctioned  by  its 
citizens.  It  was  in  no  sense  a  meritorious  claim  from  the 
standpoint  of  public  interest  or  good  government,  nor  one  the 
payment  of  which  is  sanctioned  by  the  history  of  legislation  or 
the  acquiescence  of  the  people.  He  made  an  unprecedented 
demand,  and  its  novelty,  when  the  numerous  opportunities 
for  the  presentation  of  such  claims  for  time  out  of  mind  are 
considered,  is  almost  a  demonstration  that  it  was  not  incurred 
for  a  public  purpose.  While  vast  numbers  of  people  during 
the  history  of  the  state  have  had  claims  similar  in  principle, 
seldom,  if  ever  before,  has  one  been  bold  enough  to  ask  for 
legislation  such  as  that  under  consideration. 

While  we  are  always  reluctant  to  interfere  with  an  act  of  the 
legislature,  the  command  of  theConstitution  is  supreme,  and  we 
are  compelled  to  obey  it  by  adjudging  that  the  statute  in  ques- 
tion, in  so  far  as  it  authorizes  the  payment  of  the  appellant's 
claim  from  the  funds  of  the  respondent,  is  unconstitutional 
and  void.     (Weismer  v.  Village  of  Douglas^  64  J^".  Y.  91.) 

The  order  appealed  from  should  be  afiirmed,  with  costs. 

Parker,  Ch.  J.,  Bartlbtt,  Haight,  Landon,  Cullbn  and 
Werner.  JJ.,  concur 

Order  affirmed. 
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In  the  Matter  of  the  Petition  of  John  C.  Davies,  Attorney- 
General  of  the  State  of  New  York,  Appellant,  for  an  Order 
Directing  Charles  W.  Morse,  Respondent,  et  al.,  to  Appear 
before  a  Referee  for  Examination. 

1.  Affeal  —  Dibcretionary  Order.  An  appeal  from  an  order  of  the 
Appellate  Division  will  not  be  dismissed  on  the  ground  that  so  far  as  the 
record  discloses  it  may  have  been  made  in  the  exercise  of  discretion,  where 
the  court  allows  the  appeal  and  certifies  a  question  of  law  for  review,  since 
it  will  be  presumed  under  such  circumstances  that  the  determination  was 
made  upon  the  merits,  unless  it  expressly  appears  by  the  record  that  it 
was  made  in  the  exercise  of  discretion. 

2.  AwTi-MoNOPOLY  Act  —  Laws  of  1899,  Ch.  690  —  Action  by 
Attorney-General  against  Combination  Formed  Prior  to  Pas- 
sage OF  Act.  a  proceeding  against  an  alleged  unlawful  combination 
instituted  by  the  attorney-general  under  the  authority  of  the  Anti- 
Monopoly  Act  (L.  1899,  ch.  690)  is  not  too  late  because  the  combination 
bad  been  formed  before  the  proceeding  was  commenced  and  even  before 
the  statute  was  passed,  since  the  act  is  a  substantial  re-enactment  of  an 
earlier  statute,  and,  according  to  the  Statutory  Construction  Law,  must 
be  construed  as  a  continuation  thereof,  and,  as  it  aims  to  prevent  the 
consummation  and  maintenance  of  unlawful  combinations,  it  reaches 
those  already  formed  but  which  are  still  maintained  and  are  in  the  process 
of  consummation. 

3.  Constitutional  Law  — Validity  of  Anti-Monopoly  Act — Duties 
Imposed  upon  Justices  of  the  Supreme  Court  Are  Judicial.  The 
Anti  Monopoly  Act  does  not  impose  non-judicial  duties  upon  judicial 
officers,  and  its  constitutionality  cannot  be  successfully  attacked  upon  that 
ground.  The  duties  imposed  upon  justices  of  the  Supreme  Court  by  the 
provisions  relating  to  procedure,  requiring  any  such  justice  upon  applica- 
tion by  the  attorney-general  to  gmnt  an  order  for  the  examination  before 
the  justice  or  a  referee  appointed  by  him  of  a  person  whose  testimony  is  by 
the  attorney-general  deemed  material  and  necessary  to  prepare  his  com- 
plaint or  prepare  for  trial  of  an  action  about  to  be  instituted  by  him  under 
the  act,  are  judicial  in  character  because  they  are  incidental  to  a  judicial 
proceeding;  they  are  judicial  in  form,  because,  although  the  language 
used  is  mandatory  on  its  face,  a  justice  is  not  required  to  grant  the  order 
as  a  matter  of  course,  but  must  exercise  the  judicial  function  of  deciding 
whether  the  application  makes  out  a  case  pursuant  to  the  statute  and 
authorizes  the  order  according  to  its  provisions:  they  are  judicial  in  sub- 
stance and  have  a  judicial  purpose  to  accomplish,  because  the  object  of 
the  act  is  to  '^secuie  testimony"  in  relation  to  violations  thereof,  and 
while  the  testimony  can  only  be  used  by  the  attorney -j^neral  to  prepare 
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his  complaint  or  to  prepare  for  trial,  either  use  is  a  judicial  purpose  inci- 
dental to  a  judicial  proceeding  about  to  be  instituted  thereunder  and 
within  the  power  of  the  legislature  to  intrust  to  the  Supreme  Court  or  its 
judges. 

4.  Pbbsonal  Liberty  of  Witness  not  Infringed  upon  without  Dub 
Process  of  Law.  The  act  does  not  infringe  upon  personal  liberty  with- 
out due  process  of  law,  and  does  not  come  within  the  express  or  implied 
prohibition  of  the  State  or  Federal  Constitutions.  The  application  therein 
authorized  cannot  be  made  by  a  private  citizen,  or  a  party  to  a  personal 
controversy,  but  only  by  the  attorney -general,  in  behalf  of  the  state, 
representing  all  citizens,  as  a  party  to  an  action  to  be  prosecuted  for  the 
common  welfare;  the  testimony  must  be  material  and  necessary,  so  that 
there  is  reasonable  protection  against  danger  of  abuse;  no  general  inquiry 
into  private  affairs  is  allowed  nor  general  production  of  books  and  papers 
is  required;  no  vest^  right  is  interfered  with;  while  the  testimony  cannot 
be  used  as  evidence  in  a  judicial  proceeding,  except  as  an  admission,  as 
against  himself,  by  the  witness  who  gave  it,  it  is  to  be  used  in  connection 
with  a  judicial  proceeding  in  aid  of  a  judicial  purpose;  due  process  of  law 
does  not  require  that  testimony  cannot  be  taken  by  a  judge  unless  it  is  to 
be  read  in  court  provided  the  sovereign  power  needs  it  in  order  to  enforce 
its  own  laws  through  judicial  proceedings;  and  as  is  shown  by  the  pro- 
ceeding under  review,  means  of  testing  the  rights  of  a  witness  under  the 
statute  are  afforded  by  the  laws  of  this  state;  the  courts  are  open  and  a 
motion  may  be  made  to  protect  any  of  his  substantial  rights. 

5.  General  Rule  Relating  to  Procedure  in  Action  by  the  State 
to  Enforce  its  Policy  as  a  Political  Community.  The  state  when  a 
litigant,  not  to  establish  a  mere  right  of  property,  but  a  cause  of  public 
justice,  is  not  limited  by  the  Constitution  to  the  procedure  that  ordinarily 
prevails  in  controversies  between  individuals,  but  has  the  power  through 
the  legislature  to  authorize  testimony  to  be  taken  in  order  to  aid  its  attor- 
ney general  in  attempting  to  enforce  its  policy  as  a  political  community 
and  to  promote  the  general  welfare  by  proceedings  in  its  courts  of  justice. 

6.  Referee  —  Power  to  Appoint.  A  justice  of  the  Supreme  Co\irt 
may  be  authorized  by  the  legislature  to  appoint  a  referee  to  take  testimony 
which  it  could  authorize  the  judge  himself  to  take  out  of  court. 

7.  Appeal  -^  Abstract  Questions  Cannot  Be  Certified  for 
Review.  The  Appellate  Division  has  no  power  to  certify  abstract  ques- 
tions to  the  Court  of  Appeals  for  review,  and  the  latter  court  has  no  power 
to  answer  such  questions,  since  it  is  limited  to  a  review  of  the  determina- 
tion of  the  Appellate  Division. 

Matter  of  Davies,  65  App.  Div.  245,  reversed. 

(Argued  April  17,  1901;  decided  October  1,  1901.) 

Appeal,  by  permifisioD,  from  an  order  of  the  Appellate 
DiviBion  of  the  Supreme  Court  in  the  tiiird  judicial  depart- 
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ment,  entered  November  26,  1900,  which  reversed  an  order 
of  Special  Term  denying  a  motion  to  vacate  and  set  aside  an 
order  directing  Charles  W.  Morse  and  others  to  appear  and 
be  examined  under  the  provisions  of  chapter  690  of  the  Laws 
of  1899,  and  vacated  such  order.  Also  motion  to  dismiss  the 
appeal. 

An  application  by  the  attorney-general  for  an  order  to 
examine  witnesses,  pursuant  to  chapter  690  of  the  Laws  of 
1899,  resulted  in  an  ex  parte  order,  made  on  the  28th  day  of 
May,  1900,  by  a  justice  of  the  Supreme  Court  at  chambers 
appointing  a  referee  and  requiring  the  witnesses  named  to 
appear  before  him  for  examination.  A  motion  to  vacate  the 
same,  made  at  Special  Term,  was  denied  by  an  order  which 
was  silent  as  to  the  reasons  for  making  it.  The  order  last 
named  was  reversed  by  the  Appellate  Division  and  the 
motion  to  vacate  the  order  made  at  chambers  was  granted, 
but  the  order  of  reversal  stated  no  ground  upon  which  tlie 
court  proceeded.  Subsequently,  upon  motion  of  tlie  attorney- 
general,  an  appeal  was  allowed  and  the  following  questions 
were  certified  by  the  Appellate  Division  to  have  arisen, 
which,  in  its  opinion,  ought  to  be  reviewed  by  the  Court  of 
Appeals : 

"  First.  Are  the  duties  which  the  statute  (Chapter  690  of 
the  Laws  of  1899)  imposes  upon  the  justices  of  the  Supreme 
Court  non-judicial  duties,  and,  if  so,  is  it  for  that  reason 
unconstitutional  and  inoperative  ? 

^^  Second.  In  granting  the  order  of  May  28,  1900,  was 
Justice  Chase  performing  a  judicial  function  ? 

"  Third.  Has  the  legislature  constitutional  power  to  confer 
upon  the  referee  appointed  in  the  matter  provided  by  such 
statute  the  authority  to  take  testimony  and  punish  for  con- 
tempt in  the  manner  and  to  the  extent  therein  provided  ? 

^^  Fourth.  Do  the  facts  set  forth  in  the  petition  of  the 
attorney-general  show  that  any  action  authorized  by  section  3 
of  chapter  690  of  the  Laws  of  1899  could  be  maintained  ? 

^^  Fifth.  Does  chapter  690  of  the  Laws  of  1899  require 
Charles  W.  Morse,  under  the  order  of  Justice  Chase  of  May 
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28,  1900,  to  give  evidence  of  matters  which  might  subject 
him  to  penalties  or  crimhial  prosecution  under  any  Federal 
statute  in  violation  of  his  rights  under  the  State  or  Federal 
Constitution?" 

Pursuant  to  the  leave  granted  by  the  Appellate  Division 
an  appeal  was  taken  to  this  court,  which  the  respondents  now 
move  to  dismiss. 

John  C.  Davies^  Attorney-  Oeneral  \J.  Newton  Fiero  and 
Henry  B,  Coinan^  of  counsel],  for  appellants.  An  appeal 
lies  to  this  court  upon  the  certificate  of  the  Appellate  Divis- 
ion. {People  ex  rel,  v.  Lord^  167  N.  Y.  408 ;  People  ex  rel. 
v.  Bd,  of  Suprs.^  153  N.  Y.  370;  People  ex  rel.  v.  Comrs,^ 
etc.^  103  N.  Y.  370.)  This  appeal  will  He  by  reason  of  its  being 
a  special  proceeding.  {Matter  of  Attoriiey-General^  22  App. 
Div.  285 ;  155  N.  Y.  441 ;  Code  Civ.  Pro.  §  772 ;  Jenkins  v. 
Putnam,  106  N.  Y.  272 ;  Fi%ke  v.  Smith,  9  App.  Div.  208 ; 
Matter  of  Taxpayers,  157  N.  Y.  78.)  The  act  does  not 
impose  other  than  judicial  functions  upon  a  judicial  officer, 
and  is  not  open  to  the  objection  that  it  violates  the  Constitu- 
tion of  the  state.  {People  ex  rel.  v.  Keeler,  99  N.  Y. 
463 ;  Cooley  on  Const.  Law  [2d  ed.],  51 ;  Interstate  Cora- 
Tnerce  Com,,  v.  Brimson,  154  U.  S.  447 ;  Matter  of  Ijeich, 
31  Misc.  Rep.  671 ;  Matter  qf  Attorney-General,  155  N. 
Y.  411 ;  R,  Lamp  Co,  v.  Brigham,  1  App.  Div.  490.) 
The  language  of  the  statute  in  question  does  not  deprive  a 
justice  before  whom  the  matter  is  brought  of  discretion,  nor 
does  the  application  provided  for  by  reason  of  such  provision 
lose  its  character  as  a  judicial  proceeding  so  as  to  oust  the 
Supreme  Court  of  jurisdiction.  (Code  Civ.  Pro.  §  772; 
Jenkins  v.  Putnam.,  106  N.  Y.  272 ;  Fiske  v.  Smith,  9  App. 
Div.  208 ;  Matter  of  Taxpayers,  157  N.  Y.  78.)  The  legisla 
ture  did  not  exceed  its  power  in  authorizing  the  appointment  of 
a  referee  under  the  provisions  of  the  act.  {Duryee  v.  Mayor, 
etc.,  96  N.  Y.  477  ;  People  ex  rel.  v.  Kenney,  96  N.  Y.  294 ; 
Lawton  v.  Steele,  119  N.  Y.  226 ;  People  ex  rel.  v.  Kelly,  76  N. 
Y.  489 ;  Matter  of  Vil.  of  Middletawn,  82  N.  Y.  196 ;  Mat- 
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ter  ofN.  Y.  &  L.  L  B.  Co.  v.  &raith,  148  N.  Y.  540 ;  PeopU 
ex  rel.  v.  Brigga^  50  N.  Y.  553 ;  Oordon  v.  Comes^  47  N.  Y. 
608;  Cooley  on  Coust.  Lim.  176 ;  Tawnof  FishkiUy.F.  i&  B. 
P.  R.  Co.,  22  Barb.  642 ;  People  v.  O'Brien,  38  N.  Y.  193 ; 
Dams  V.  State,  7  Md.  151.)  The  petition  shows  facts  under 
which  an  action  can  be  maintained.  It  is,  however,  unnecessary 
for  the  purposes  of  this  appea\  to  show  facts  other  than  that 
the  attorney-general  has  determined  to  commence  an  action 
under  the  provisions  of  chapter  690  of  the  Laws  of  1 899.  {A  mot 
V.  P.  (k  E.  C  Co.,  68  N.  Y.  558 ;  Judd  v.  Harrington, 
139  N.  Y.  105;  PeopU  v.  Milk  ExcJiange,  145  N.  Y. 
267  ;  PeopU  v.  Sheldon,  139  N.  Y.  251 ;  Unii^  States  v.  T. 
M.  Freight  Assn.,  166  U.  S.  290  ;  United  States  v.  Joint  T. 
Assn.,  171  U.  S.  505  \  A.  P.  &  S.  Co.  v.  United  States,  175 
U.  S.  211 ;  Cummings  v.  U  B.  S.  Co.,  164  N.  Y.  401 ; 
Cohen  v.  B.  cfe  J.  F.  Co.,  166  N.  Y.  292 ;  PeqpU  eoo  rel.  v. 
Lacamhe,  99  N.  Y.  49.)  The  witness  cannot  raise  the  ques- 
tion of  privilege  at  this  stage  of  the  proceeding,  since  it 
appears  by  his  own  afBdavit  that  he  was  neither  sworn  nor 
asked  to  be  sworn.  Nor  does  it  appear  that  the  questions  to 
be  put  to  him  would  necessarily  be  privileged.  {Interstate 
CoTnmerce  Com.  v.  Brimson,  154  U.  S.  447 ;  Kinney  v. 
Roberts  <&  Co.,  26  Hun,  166  ;  T.  T.  Co.  v.  Brown,  27  Hun, 
248;  Skinny  v.  SteeU,  88  Hun,  307;  Ca/mpbeU  v.  B.  C. 
Agency,  38  App.  Div.  137  ;  Osbom  v.  L.  D.  Co.,  10  Exch. 
698.)  The  order  should  not  be  vacated  because  of  any  imag- 
inary danger  that  Morse  would  be  subjected  to  prosecution 
in  the  Federal  courts  for  violating  the  act  to  protect  trade 
and  commerce  against  unlawful  restraint  and  monopolies. 
{United  States  v.  E.  C.  Knight  cfe  Co.,  156  U.  S.  1;  A. 
P.,  etc.,  Co.  V.  United  States,  175  U.  S.  211 ;  United  States  v. 
Freight  Association,  166  U.  S.  290;  Hopkins  v.  United 
States,  171  U.  S.  578.)  The  liability  under  the  Federal  stat- 
utes is  so  remote  and  improbable  that  it  should  not  be  consid- 
ered upon  this  application.  {Brown  v.  Walker,  161  U.  S. 
591 ;  FUtcher  v.  Peck,  9  Cranch,  87 ;  Qusen  v.  Boyes,  1  B. 
&  S.  311.)    The  order  should  not  have  been  reversed  as  mat- 
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ter  of .  strict  legal  right  on  the  part  of  the  attorney-general, 
even  though  an  application  had  been  made  that  it  be  vacated. 
{Brawn  v.  Walker^  161  U.  S.  591.)  The  immunity  clause  con- 
tained in. section  6  of  the  statute  is  ample  protection  to  the 
witnesses,  even  though  they  should  be  compelled  to  testify  as 
to  matters  which  would  otherwise  incriminate  them  in  con- 
nection with  the  illegal  combination  set  forth  in  the  petition. 
{People  ex  rel.  v.  Kelly ^  24  N.  Y.  74  ;  People  v.  Sharp,  107 
N.  y.  427 ;  People  ex  rel.  v.  Forbe%,  143  N.  Y.  219 ;  Mat- 
ter of  Attorney- General,  22  App.  Div.  285;  Brown  v. 
Walker,  161  U.  S.  591 ;  Counadman  v.  Hitchcock,  142  U. 
S.  547.) 

DaA)id  Willcox,  WiUiam  Rand,  Jr.^  wA  Robert  O,  Soherer 
for  respondent.  The  provisions  of  the  act  requiring  parties 
to  submit  to  a  general  inquisition  regarding  their  private 
affaira  are  unconstitutional,  because  they  deprive  those  against 
whom  the  proceedings  are  taken  of  liberty  without  due  process 
of  law.  {People  v.  GilUon,  109  N.  Y.  389;  Matter  of 
Attorney-General,  22  App.  Div.  285  ;  People  ex  rel.  v.  Leu- 
hischer,  34  App.  Div.  577 ;  Boyd  v.  United  States,  116  U.  S. 
616 ;  People  v.  Sharp^  107  N.  Y.  427 ;  United  States  v.  Bell, 
81  Fed.  Rep.  830 ;  ^Etna  Ins.  Co.  v.  Mayor,  etc.,  153  N.  Y. 
331 ;  Allgeyer  v.  Louisiana,  165  U.  S.  578 ;  Colon  v.  Zisk, 
153  N.  Y.  188 ;  Wynehamer  v.  People,  13  N.  Y.  378.)  The 
act  is  unconstitutional  because  its  terms  compel  the  parties 
examined  to  give  evidence  which  can  be  used  against  them  in 
a  criminal  case.  {People  ex  rel.  v.  Forhes,  143  N.  Y.  219  ; 
Counselman  y.  Hitchcock,  142  U.  S.  547;  U.  S.  R.  S.  §  860 ; 
Kellogg  v.  Sowerhy,  32  Misc.  Rep.  327  ;  Brown  v.  Walker, 
161  U.  S.  591 ;  Uiiited  States  v.  Bell,  81  Fed.  Rep.  830 ; 
Boyd  V.  United  States,  116  U.  S.  616 ;  A.  P.  Co.  v.  United 
States,  175  IT.  S.  211 ;  Duryea,  W.  cfe  Co.  v.  Rayner,  11 
Misc.  Rep.  294 ;  A.  L  Co.  v.  B.  T.  Co.,  7  Civ.  Pro.  Rep. 
443 ;  //.  R.  K.  Co.  v.  Brmner,  18  Misc.  Rep.  627.)  The 
provisions  regarding  procedure  are  unconstitutional  because 
they  attempt  to  impose  upon  the  justices  of  the  Supreme 
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Court  non-judicial  functions.  {Matter  of  Attar )iey-General^ 
155  N.  Y.  441 ;  Suth.  on  Stat.  Const.  §  5 ;  Murray  v.  Cotn^ 
jpwny,  18  How.  [U.  S.]  272;  Taylm^  v.  Porter  cfe  Ford,  4 
Hill,  140 ;  dayman  v.  Southard,  10  Wheat.  46 ;  KUbourn 
V.  Thompson,  103  U.  S.  168 ;  People  ex  ret.  v.  Levlmcher, 
34  App.  Div.  577;  Dash  v.  Van  Kleeck,  7  Johns.  477; 
Wyn^hamer  v.  People,  13  N.  Y.  378 ;  People  ex  rd.  v.  ^<9^- 
ler,  99  N.  Y.  463  ;  People  ex  rd.  v.  Ilcmland,  155  N.  Y.  270.) 
The  provisions  of  the  statute  conferring  power  upon  the  ref- 
eree are  unconstitutional.  (  Van  Marter  v.  Hotchkiss,  4  Abb. 
Ct.  App.  Dec.  484 ;  Matter  of  Stilwdl,  139  N.  Y.  337 ; 
Matter  of  Bohm,  4  Hun,  558 ;  Shepard  v.  Eddy,  2  N.  Y. 
Supp.  534 ;  People  ex  rel.  v.  Nichols,  79  N.  Y.  582 ;  People 
ex  rel,  v.  Mann,  97  N.  Y.  530 ;  Roberts  v.  aS^^^^,  30  App. 
Div.  106;  160  N.  Y.  217;  PhiUips  v.  Gorham,  17  N.  Y. 
270;  Farmers^  Bank  v.  Houston,  44  Hun,  567;  Doyle  v. 
-¥«<•  ^;.  ^y.  Co.,  136  N.  Y.  505.)  The  transactions  set  forth 
in  the  petition  of  the  attorney-general  consist  merely  of  the 
organization  of  a  corporation  and  the  purchase  and  sale  of 
property  by  it ;  they  are  fully  authorized  •  by  law,  although 
such  acquisition  of  property  may  prevent  competition.  {Heir 
shon  V.  K.  Z.  Ins.  Co.,  77  N.  Y.  278;  Balcom  v.  Adains,  18 
N.  Y.  S.  H.  13 ;  Damdd)wgh  v.  K.  L.  Ins.  Co.,  90  N.  Y. 
526;  Robinson  v.  Oceanic  S.  N.  Co.,  112  N.  Y.  315  ;  Matter 
of  Jacobs,  98  N.  Y.  98 ;  People  v.  Marx,  99  N.  Y.  377 ; 
Forster  v.  Scott,  136  K  Y.  577 ;  (7ofon  v.  Lisk,  153  N.  Y. 
188 ;  Durfee  v.  Pomeroy,  154  N.  Y.  583 ;  iT.  Y.  S.  U.  S.  Co. 
V.  Department  Public  Health,  32  Misc.  Rep.  577.)  The  peti- 
tion shows  aflSrmatively  that  the  order  is  unwarranted  by  the 
statute.  {Bronk  v.  Barcldey,  13  App.  Div.  72;  Peophy. 
O'Brien,  111  N.  Y.  1 ;  Walker  v.  Walker,  155  N.  Y.  77 ; 
Auffmordt  v.  Rasin,  102  U.  S.  620 ;  People  v.  Hawker,  152 
N.  Y.  234;  ^ri^  7?.  ^.  Co.  v.  P^/in.,  153  U.  S.  628;  All^ 
geyer  v.  Louisiana,  165  U.  S.  578 ;  Addystone  Pipe  <&  Steel 
Co.  V.  U.  S.,  175  U.  S.  211 ;  P^o^Z^  v.  Hawkins,  20  App. 
Div.  494;  157  N.  Y.  1 ;  U.  S.  Vinegar  Co.  v.  Schlegel,  143 
K  Y.  537.) 
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Yakn,  J.  In  support  of  the  motion  to  dismiss  the  appeal 
it  is  nrged  that,  so  far  as  the  record  discloses,  the  order  of 
reversal  may  have  been  made  in  the  exercise  of  discretion, 
and,  hence,  that  it  is  not  reviewable  in  this  court.  {Matter 
of  Attorney 'General^  155  N.  Y.  441,  445.)  We  think,  how- 
ever, that  the  motion  to  dismiss  should  be  denied  for  the 
reason  that  where  the  Appellate  Division  allows  an  appeal 
and  certifies  a  question  of  law  for  us  to  review,  the  presump- 
tion is  that  its  determination  was  made  upon  the  merits,  unless 
it  expressly  appears  by  the  record  that  it  was  made  in  the 
exercise  of  discretion. 

The  statute  which  gives  rise  to  this  controversy  is  entitled 
'^  An  Act  to  prevent  monopolies  in  articles  or  commodities  of 
common  use,  and  to  prohibit  restraints  of  ti*ade  and  commerce, 
providing  penalties  for  violations  of  the  provisions  of  this  act, 
and  procedure  to  enable  the  attorney-general  to  secure  testi- 
mony in  relation  thereto."  (L.  1899,  ch.  690.)  It  is  a  con- 
tinuation, with  some  changes,  of  a  similar  act  with  the  same 
title  passed  in  1897,  which  was  the  subject  of  consideration  in 
Matter  of  the  Attorney- Oefieral  (32  Misc.  Rep.  1 ;  22  App. 
Div.  285  ;  155  N.  T.  441 ;  L.  1897,  ch.  383).  The  act  now 
in  force  declares  every  contract  or  combination  to  be  against 
public  policy,  illegal  and  void  whereby  a  monopoly  in  this 
state  of  any  commodity  in  common  use  is  or  may  be  created, 
established  or  maintained,  or  whereby  competition  in  this  state 
in  the  supply  or  price  of  any  such  commodity  is  or  may  be 
restrained  or  prevented,  or  wliereby,  in  order  to  create  or 
maintain  a  monopoly  within  this  state,  the  free  pursuit  in  this 
state  of  any  lawful  business  is  or  may  be  restricted  or  pre- 
vented.    (§  1.) 

It  provides  for  the  punishment  of  every  person  or  corpora- 
tion who  shall  make  or  attempt  to  make  any  such  contract  or 
combination,  or  do  any  act  pursuant  thereto,  "  or  in,  toward 
or  for  the  consummation  thereof."     (§  2.) 

It  authori2es  the  attorney-general  to  bring  an  action  in  the 
name  of  the  People  against  any  corporation,  foreign  or  domestic, 
its  officers  or  agents,  or  against  any  person,  '^  to  restrain  and 
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prevent  the  doing  in  this  state  of  any  act  herein  declared  to 
be  illegal,  or  any  act,  in,  toward  or  for  the  making  or  consum- 
mation "  of  any  prohibited  contract  or  combination,  wherever 
the  same  may  have  been  made.     (§  3.) 

It  declares  that  "  whenever  the  attorney-general  has  deter- 
mined to  commence  an  action  "  under  the  act,  before  begin- 
ning the  same  he  may  present  to  any  justice  of  the  Supreme 
Court  an  application  in  writing  for  an  order  directing  the 
persons  mentioned  therein  to  appear  before  such  justice  "  or  a 
referee  designated  in  such  order,  and  answer  such  questions  as 
may  be  put  to  them  *  *  *  and  produce  such  papers, 
documents  and  books  concerning  any  alleged  illegal  contract " 
or  combination  in  violation  of  the  act.  Said  application  "  may 
simply  show  upon"  the  "information  and  belief"  of  the 
attorney-general  "  that  the  testimony  of  such  person  or  persons 
is  material  and  necessary."  It  is  made  the  duty  of  the  justice 
to  grant  the  application,  with  such  preliminary  injunction  as 
may  appear  to  him  to  be  proper  and  expedient,  and  of  the 
witness  to  attend  at  the  time  and  place  designated.  "  The 
testimony  of  each  witness  must  be  subscribed  by  him,  and  all 
must  be  filed  in  the  office  of  the  clerk  of  the  county  in  which 
such  order  for  examination  is  filed."  The  provisions  of  the 
Code  of  Civil  Procedure  relating  to  the  examination  of  wit- 
nesses before  the  commencement  of  an  action  "  shall  not  apply 
except  as  herein  proscribed."     (§  4.) 

The  order  must  be  signed  by  the  justice  making  it  and  the 
attorney-general  may  indorse  upon  the  same  "  a  clause  requir- 
ing such  person  to  produce  on  such  examination  all  books, 
papers  and  documents  in  his  possession,  or  under  his  control, 
relating  to  the  subject  of  such  examination."     (§  5.) 

No  person  is  "excused  from  answering  any  questions 
*  *  *  or  from  producing  any  books,"  because  the  evi- 
dence, documentary  or  otherwise,  may  tend  to  incriminate 
him,  but  he  is  protected  f com  criminal  prosecution  and  from 
any  penalty  or  forfeiture  "on  account  of  any  transaction, 
matter  or  thing  concerning  which  he  may  testify,  or  pro- 
dace  "  documentary  evidence.    (§  6.) 
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The  referee  so  appointed  is  given  ^'  all  the  powers  and  is 
subject  to  all  the  duties  of  a  referee  appointed  under  section 
1018  of  the  Code  of  Civil  Procedure,  so  far  as  practicable, 
and  may  punish  for  contempt  a  witness  duly  served  as  pre- 
scribed in  this  act  for  non-attendance  or  refusal  to  be  sworn 
or  to  testify,  or  to  produce  books,"  documents,  etc.,  "  in  the 
same  manner,  and  to  the  same  extent  as  a  referee  appointed  to 
hear,  try  and  determine  an  issue  of  fact  or  of  law."     (§  7.) 

Pursuant  to  this  act  the  attorney-general  presented  to  a  jus- 
tice of  the  Supreme  Court,  at  chambers,  his  petition,  verified 
upon  information  and  belief,  in  which  he  stated  that  "  as  such 
officer  "  he  had  determined  to  commence  an  action  under  said 
statute,  in  the  name  of  the  People,  against  the  American  Ice 
Company,  a  foreign  corporation  engaged  in  business  in  the 
state  of  New  York,  and  against  its  officers  and  directors,  to 
restrain  them  "  from  doing  in  this  State  any  act  in,  toward  or 
for  the  making  or  consummation  of  "  a  certain  contract  or  com- 
bination "  and  from  doing  business  in  the  state  of  New  York, 
and  to  vacate,  annul  and  set  aside  the  certificate  procured 
from  the  Secretary  of  State,  pursuant  to  section  16  of  the 
General  Corporation  Law,  authorizing  said  company  to  do 
business  in  the  state  of  New  York."  He  further  alleged  that 
the  two  available  sources  for  the  supply  of  ice  to  the  inhab- 
itants of  the  city  of  New  York  are  the  Hudson  river  valley 
and  the  Kennebec  and  Penobscot  rivers  in  the  state  of  Maine ; 
that  prior  to  March  11,  1899,  more  than  eighty  per  cent  of 
the  ice  available  from  said  sources  was  owned  or  controlled  by 
two  corporations  organized  under  the  laws  of  that  state,  known 
as  the  Knickerbocker  Ice  Company  and  the  Consolidated  Ice 
Company  ;  that  the  latter,  prior  to  said  date,  controlled  about 
90  per  cent  of  the  wholesale  and  retail  ice  business  in  the  city 
of  New  York,  and  the  former  about  80  per  cent  in  the  cities 
of  Philadelphia,  Baltimore  and  Washington ;  that  these  two 
corporations  had  a  virtual  monopoly  of  the  ice  supply  avail- 
able to  the  inhabitants  of  the  city  of  New  York,  and,  acting 
together,  had  it  in  their  power  to  arbitrarily  fix  the  price  of 
ice ;  that  prior  to  said  date  they  agreed  to  combine  their  inter- 
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estdy  and  thus  control  by  one  company  and  one  management 
the  entire  ice-producing  territory  for  the  purpose  of  creating 
a  monopoly  of  the  ice  business  in  various  cities,  and  particu- 
larly in  the  city  of  New  York ;  that  on  the  11th  of  March, 
1899,  pursuant  to  such  agreement,  a  third  corporation,  known 
as  the  American  Ice  Company,  was  organized  under  the  laws 
of  the  state  of  New  Jersey,  with  an  authorized  capital  of 
$60,000,000,  and  immediately  thereafter  it  acquired  title  to 
more  than  90  per  cent  of  the  total  capital  stock  of  the  two 
Maine  companies,  under  an  arrangement  whereby  shares  of 
the  American  Ice  Company,  although  without  any  value  and 
representing  no  property,  were  exchanged  share  for  share  for 
the  stock  of  those  two  companies,  thus  vesting  in  the  board  of 
directors  of  the  New  Jersey  company  the  control  of  the  Maine 
companies,  and  thereby  effecting  a  monopoly  in  the  supply  of 
ice  to  the  inhabitants  of  the  city  of  New  York,  and  destroy- 
ing competition  in  the  production,  supply  and  sale  of  ice 
therein ;  that  although  the  capital  stock  of  each  of  said  con- 
stituent companies  amounted  to  only  $10,000,000,  and  the 
actual  value  of  the  property  of  each  did  not  exceed  $3,500,000, 
still  the  American  Ice  Company  issued  its  stock  to  the  amount 
of  $20,000,000  in  exchange  for  their  stock,  and  subsequently 
about  $15,000,000  more  to  acquire  the  properties  of  possible 
competitors  on  a  similar  basis,  and  then  caused  the  whole 
$35,000,000  to  be  listed  upon  the  New  York  Stock  Exchange ; 
that  thereafter,  and  as  a  direct  result  of  this  combination,  the 
American  Ice  Company  raised  the  price  of  ice  in  the  city  of 
New  York  100  per  cent  over  the  prices  prevailing  during  the 
two  preceding  years,  with  no  reason  therefor  except  to  pro- 
vide means  for  paying  dividends  upon  its  "  enormous  capi- 
talization,   *    *    *    issued  without  value,  as  aforesaid." 

After  making  these^  allegations  the  petitioner  set  forth  the 
names  of  twenty-eight  persons  and  alleged  that  the  testimony 
of  each  was  "material  and  necessary  to  the  establishment  of 
the  unlawful  agreement,  arrangement  or  combination,  whereby 
the  above-described  monopoly  in  the  sale  of  ice  was  created 
and  established  and  has  been  maintained."    The  remaining 
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allegations  of  the  petition  show  the  relations  of  some  of  the 
proposed  witnesses  to  the  American  Ice  Company,  the  oppor- 
tunity of  otliers  for  knowing  about  the  combination,  and  of 
others  still  for  knowing  about  other  companies  in  the  city  of 
New  York  whose  business  had  been  absorbed  by  the  constitti- 
ent  companies  and  through  them  by  the  American  Ice  Com- 
pany. It  is  also  alleged  that  the  principal  office  of  the 
American  Ice  Company  is  located  in  the  city  of  New  York, 
and  the  source  of  the  petitioner's  knowledge  and  the  grounds 
of  his  belief  as  to  the  truth  of  the  allegations  of  the  petition 
are  briefly  stated.  The  relief  asked  is  that  an  order  be  made 
directing  the  persons  named  to  appear  before  a  referee  "  and 
answer  such  questions  as  may  be  put  to  them  or  any  of  them, 
and  produce  all  papers,  documents  and  books  concerning  the 
aforesaid  illegal  arrangement,  agreement  or  combination." 

Upon  the  presentation  of  this  petition  the  justice  made  an 
order  requiring  Charles  W.  Morse,  who  is  president  of  the 
American  Ice  Company,  and  the  other  persons  named,  to 
appear  before  a  referee  for  the  purpose  of  the  examination 
provided  for  by  the  act.  Mr.  Morse  was  also  directed  to 
produce  '*  all  contracts  and  agreements  of  the  American  Ice 
Company  with  "  twelve  other  ice  companies  as  well  as  cer- 
tain other  contracts  relating  to  the  purchase  of  ice  and  the 
plants,  business  and  good  will  of  ice  dealers  in  the  city  of 
New  York.  He  moved  to  vacate  the  order,  and  thus  the 
questions  arose  that  we  are  called  upon  to  review. 

It  is  insisted,  preliminarily,  that  as  the  combination  had 
been  formed  before  this  proceeding  was  commenced,  and 
even  before  the  statute  was  passed,  the  attorney-general  is  too 
late  and  can  accomplish  nothing.  We  cannot  sustain  this 
contention.  The  act  is  a  substantial  re-enactment  of  an 
earlier  statute,  and,  according  to  the  Statutory  Construction 
Law,  must  be  construed  as  a  continuation  tliereof.  (L.  1892, 
ch.  677,  §§  31,  32  ;  L.  1897,  ch.  363.)  As  it  aims  to  prevent 
the  consummation  and  7/i^mfen^ne^  of  unlawful  combinations, 
it  reaches  those  already  formed  but  which  are  still  maintained 
and  are  in  the  process  of  consummation.     Any  other  con- 
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straction  would  violate  the  spirit  of  the  act,  as  it  would  ren- 
der it  practically  useless  by  allowing  an  unlawful  agreement, 
made  in  secret,  to  be  carried  into  effect,  simply  because  the 
attorney-general  did  not  discover  that  it  was  in  contemplation 
in  time  to  procure  an  injunction  to  prevent  its  execution. 

The  general  purpose  of  the  act  is  expressed  in  its  first  sec- 
tion. Its  object  is  to  destroy  monopolies  in  the  manufacture, 
production  and  sale  in  this  state  of  commodities  in  common 
use,  to  prevent  combinations  in  restraint  of  competition  in  the 
supply  or  price  of  such  commodities,  or  in  restraint  of  the 
free  pursuit  of  any  lawful  business,  trade  or  occupation.  The 
act  in  this  respect  is  little  more  than  a  codification  of  the  com- 
mon law  upon  the  subject,  and  its  validity,  to  this  extent,  is 
not  and  cannot  be  successfully  questioned  in  view  of  a  long 
line  of  authorities.  {Cohen  v.  Berlin  &  Jones  Envelope  Co.^ 
166  N.  Y.  292 ;  Cummings  y.  Union  Blue  Stone  Co.^  164 
N.  Y.  401 ;  People  v.  Milk  Exchange,  145  N.  Y.  267 ;  Judd 
V.  Harrington,  139  N.  Y.  105  ;  People  v.  Sheldon,  139  N.  Y. 
251 ;  Leonard  v.  Poole,  114  N.  Y.  371 ;  Arnot  v.  Pittston 
dfe  Elmira  Coal  Co,,  68  N.  Y.  558  ;  Stanton  v.  Allen,  5  Den. 
434 ;  Hooker  <&  Woodward  v.  Vandewater,  4  Den.  349 ; 
People  V.  Fisher,  14  Wend.  9 ;  People  v.  Trequier,  1 
Wheeler  Cr.  Cas.  142;  U.  S.  v.  Joint  Traffic  Assn,,  171 
U.  S.  505 ;  U.  S.  v.  Freight  Assn.,  166  U.  S.  290 ;  The 
Eing  v.  Jou?*neyrnen  Taylors  of  Cambridge,  8  Mod.  11.) 

The  validity  of  the  procedure  authorized  by  the  act,  how- 
ever, is  challenged  as  in  violation  of  both  the  State  and 
Federal  Constitutions.  The  first  and  second  questions  certi- 
fied involve  the  proposition  that  the  statute  imposes  other 
than  judicial  duties  upon  a  judicial  officer  and  that  for  this 
reason  the  provisions  relating  to  the  procedure  are  unconstitu- 
tional and  void. 

Free  government  consists  of  three  departments,  each  with 
distinct  and  independent  powers,  designed  to  operate  as  a  check 
upon  those  of  the  other  two  co-ordinate  branches.  The  legis- 
lative department  makes  the  laws,  while  the  executive  executes 
and  the  judiciary  Qonstrues  and  applies  them.    Each  depart* 
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ment  is  confined  to  its  own  functions  and  can  neither  encroach 
upon  nor  be  made  subordinate  to  those  of  another  without  vio- 
lating the  fundamental  principle  of  a  republican  form  of  govern- 
ment. As  this  is  conceded  by  the  counsel  upon  either  side, 
discussion  is  unnecessary,  but  the  following  authorities  are 
cited  for  the  convenience  of  those  who  desire  to  investigate 
the  subject.  {Matter  of  Steinway^  159  N.  Y.  250;  People 
ex  rel.  Broderick  v.  Morton^  156  N.  Y.  136, 144 ;  People  ex 
rel,  Burhy  v.  Howlandy  155  N.  Y.  270,  282 ;  People  ex  rel. 
McDonald  v.  Keeler^  99  N.  Y.  463,  480;  Wyneharaer  v. 
People,  13  N.  Y.  378,  391 ;  Dash  v.  Van  Kleeck,  7  Johns. 
477,  487 ;  Taylor  v.  PorUr  &  Ford,  4  Hill,  140,  147 ;  Way- 
7nan  v.  Southard,  10  Wheat.  1,  46 ;  Murray  a  Lessees  v.  If, 
Z.  cfe  /.  Co,,  18  How.  [U.  S.]  272,  280 ;  Kilboum  v.  Thovip- 
son,  103  XJ.  S.  168,  190 ;  Cooley's  Prin.  of  Constn.  Law  [2d 
ed.],  51 ;  6  Am.  &  Eng.  Encycl.  [2d  ed.]  1060.) 

While  the  performance  of  administrative  duties  cannot  be 
imposed  by  the  legislature  upon  the  Supreme  Court,  as  such, 
except  as  to  matters  incidental  to  the  exercise  of  judicial 
powers,  yet  for  many  years,  and  without  serious  question,  acts 
have  been  passed  conferring  upon  the  justices  of  that  court 
authority,  out  of  term,  to  perform  a  variety  of  functions, 
administrative  or  semi-administrative  in  character,  such  as 
the  approval  of  certificates  of  incorporation,  the  acknowledg- 
ment of  conveyances,  the  solemnization  of  marriages,  the 
appointment  of  commissioners  of  jurors,  the  investigation  of 
thfe  financial  affairs  of  villages  and  the  like.  (2  K.  S.  756, 
§  4 ;  L.  1847,  ch.  319,  §  1 ;  L.  1892,  ch.  682,  §  64 ;  L.  1892, 
ch.  685 ;  L.  1897,  ch.  194;  L.  1897,  ch.  430.)  A  distinction 
se6m8  to  prevail  in  practice  between  powers  conferred  upon  a 
court  and  those  conferred  upon  the  judges  thereof. 

The  duties  of  the  justice  to  whom  application  was  made  for 
the  order  in  question  were  judicial  in  form.  He  was  not 
required  to  grant  it  as  a  matter  of  course,  although  the  lan- 
guage used  is  mandatory  upon  its  face,  as  it  was  in  Jenkins  v. 
Putnam  (106  N.  Y.  272),  yet  we  declared  that  "while  it  is 
said  in  section  873  (Code  Civ.  Pro.)  that  the  judge  *  must ' 
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grant  an  order  wlien  an  affidavit  conforming  to  the  reqnire- 
ments  of  the  previous  section  is  presented  to  hira,  yet  we  do 
not  think  that  the  language  is  absohitely  mandatory  and  that 
it  was  intended  to  deprive  the  judge  of  all  discretion.  *  *  * 
"Where  the  judge  can  see  that  the  examination  is  souglit  merely 
for  annoyance  or  for  delay,  and  that  it  is  not  in  fact  necessary 
and  material,  he  ought  not  to  be  required,  and  cannot  absolutely 
be  required,  to  make  the  order." 

The  expressions  in  the  statute,  ^^  it  shall  be  the  duty  of  the 
justice  *  *  *  to  grant  such  application  "  and  "  the  order 
shall  be  granted  by  the  justice,"  do  not  deprive  him  of  the 
power  to  decide  whether  upon  the  facts  alleged  the  order 
should  be  granted.  It  was  his  duty  to  consider  the  allega- 
tions of  the  petition  and  decide  whether  they  made  out  a 
case  pursuant  to  the  statute  and  authorized  an  order  of  exam- 
ination according  to  its  provisions.  It  was  necessary  for  him 
to  be  satisfied  judicially  that  the  attorney-general  had,  in  good 
faith,  determined  to  commence  an  action  and  whether  the 
testimony  of  the  persons  named  was  material  and  necessary  in 
connection  with  that  action.  The  statute  is  not  satisfied  by  a 
simple  statement  of  the  attorney-general  in  his  petition  that 
he  is  informed  and  believes  that  the  testimony  of  such  per- 
sons is  material  and  necessary,  but  he  must  show  how  and 
why  it  is  material  and  necessary.  This  involves  the  general 
nature  and  object  of  the  action  that  he  has  determined  to 
bring.  A  determination  to  bring  an  action,  indefinite  and 
undefined,  is  not  what  the  legislature  contemplated,  but  one, 
the  general  character  of  which  is  described  sufficiently  to 
show  that  it  is  founded  upon  the  statute  as  well  as  upon 
probable  cause,  and  that  the  testimony  of  the  witnesses  will  be 
material  and  necessary  therein.  Thus  the  justice  is  called 
upon  to  exercise  the  judicial  function  of  deciding  whether  the 
application  conforms  to  the  statute  as  thus  construed,  the  same 
as  is  required  of  him  when  an  application  is  made  for  an  order 
of  arrest,  a  warrant  of  attachment  or  any  other  provisional 
remedy.  His  duty  is  not  merely  clerical  but  requires  the 
exercise  of  judgment.    When  a  writ  of  habeas   corpus  is 
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applied  for,  the  statute  says  that  the  judge  "  must  grant  it 
without  delay,"  and  even  inflicts  a  penalty  for  failure  to  com- 
ply with  the  command,  yet  it  is  his  duty  to  refuse  the  writ 
unless  the  facts  required  by  the  Code  are  sufficiently  set  forth. 
(Code  Civ.  Pro.  §  2020.)  In  all  these  cases  the  judge  is 
required  to  act  judicially,  for  he  must  decide  the  question  of 
law  whether  the  facts  alleged  make  out  a  case  under  the 
statute. 

But  while  the  power  committed  to  the  justice  is  judicial  in 
form,  unless  it  is  judicial  in  substance  and  has  a  judicial  pur- 
lx)Be  to  accomplish,  the  duty  is  of  an  administrative  character 
only.  Since  the  object  of  the  statute,  so  far  as  it  relates  to 
procedure,  is  not  expressly  stated,  it  must  be  inferred  from 
the  title  and  the  provisions  of  the  act.  The  title  declares  tliat 
the  object  of  the  procedure  is  to  enable  the  attorney-general 
to  "  secure  testimony  "  in  relation  to  violations  of  the  act  and 
the  text  indicates  the  same  purpose.  The  statute  is  remedial 
and  it  is  the  duty  of  courts  to  so  construe  it  as  to  ^'  suppress 
the  mischief  and  advance  the  remedy."  As  no  notice  to  the 
proposed  adverse  party  is  required  and  no  opportunity  is 
expressly  afforded  for  cross-examination,  the  testimony  cannot 
be  read  in  evidence  upon  the  trial  of  the  action.  The  taking 
of  testimony  for  use  upon  a  trial  is  part  of  the  trial  itself,  so 
far  as  the  constitutional  provision  allowing  the  right  to  coun- 
sel and  requiring  due  process  of  law  is  concerned.  Xo  judg- 
ment can  be  pronounced  or  determination  made,  based  wholly 
or  in  part  upon  such  testimony,  which  is  not  reported  to  the 
judge  or  court  for  judicial  action. 

The  only  use,  so  far  as  we  can  now  see,  that  can  be  made  of 
the  testimony  is  to  enable  the  attorney-general  either  to  pre- 
pare his  complaint  or  prepare  for  trial.  The  former  is  a  judi- 
cial purpose  and  is  clearly  within  the  power  of  the  legisla- 
ture to  intrust  to  the  court,  or  its  judges.  {Glenney  v.  Sted- 
welly  64  N.  Y.  120.)  It  aids  directly  in  framing  the  issues 
which  the  court  is  to  try,  tends  to  prevent  the  delay  resulting 
from  amendments  of  the  complaint,  and  thus  advances  the 
remedy  to  the  end  which  is  to  be  effected  by  the  judgment 
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{Matter  of  Cooper^  22  N.  Y.  67,  84.)  The  other  use  suggested 
involves  a  serious  question.  It  is  urged  that  an  inquisition 
into  one's  private  aflfairs,  the  compulsory  production  of  his 
books  and  papers  and  the  disclosure  of  his  business  secrets,  is  an 
invasion  of  personal  liberty  as  guaranteed  by  the  Constitution. 
It  is  insisted  that  a  proceeding  which  ends  in  nothing,  that 
eetablisiies  no  right  and  prevents  no  wrong,  eitlier  directly  or 
indirectly,  is  not  of  a  judicial  nature. 

As  the  legislature  lias  all  the  power  of  legislation  there  is, 
it  can  authorize  the  state,  through  its  judges  and  attorney- 
general,  to  take  testimony  in  order  to  enforce  its  own  laws, 
unless  the  Constitution  forbids  it.  The  provision  of  the  fun- 
damental law  relied  upon  to  prevent  such  legislation  is  that  no 
person  shall  "  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law."  (Art.  1,  §  6.)  The  word  "  liberty,"  as 
thus  used,  has  a  broad  meaning.  It  includes  liberty  of  action, 
which  is  interfered  with  by  a  command  to  lay  aside  all  busi- 
ness and  excuses  and  appear  at  a  designated  place  and  give 
testimony.  It  embraces  the  right  to  keep  secret  one's  books 
and  papers,  his  business  methods  and  his  knowledge  of  his 
own  affairs.  Yet  these  constitutional  rights  may  all  bo  inter- 
fered with  by  due  process  of  law  when  the  general  good 
requires  it.  By  due  course  of  law  qualifications  and  limitations 
may  be  imposed  and  the  natural  rights  of  the  citizen  some- 
what abridged,  without  infringing  upon  constitutional  liberty. 
{Interstate  Commerce  Commission  v.  Jirimson,  154  U.  S.  447; 
Cooley's  Lim.  414.)  Organized  society  requires  some  sacrifice 
of  personal  liberty  by  its  members,  and  the  Constitution  which 
organized  the  state  government  makes  liberty  subject  to  due 
process  of  law.  The  ultimate  question,  therefore,  is  whether 
it  is  due  process  of  law  for  tlie  state,  through  its  judicial 
department,  to  examine  a  witnesn  in  order  to  see  whether  his 
testimony  is  material  and  necessary  in  a  judicial  proceeding 
about  to  be  instituted. 

Through  its  legislative  department  the  state  can  examine 
witnesses  with  reference  to  prospective  legislation,  and  why 
can  it  not,  through  its  judicial  department,  under  an  appropri- 
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ate  statute,  examine  witnesses  in  order  to  establish  in  court 
rights  belonging  to  all  its  citizens,  even  if  the  testimony  is 
not  to  be  read  in  court,  but  is  to  be  used  for  a  purpose 
incidental  to  the  trial?  A  witness,  when  subpoenaed  in  a 
private  lawsuit,  is  compelled  to  leave  his  home,  his  usual  avoca- 
tion, and  at  his  peril  to  appear  at  the  time  and  place  named 
for  the  purpose  of  giving  testimony.  He  may  even  be  required 
to  produce  his  books  and  disclose  the  secrets  of  his  business. 
He  has  no  discretion  about  it.  The  law  imposes  this  obliga- 
tion upon  him  in  order  that  justice  may  be  done.  It  is  a 
sacrifice  that  he  must  make  for  the  benefit  of  the  whole  com- 
munity, the  same  as  he  must  give  up  part  of  his  property 
through  the  payment  of  taxes  for  the  like  purpose.  The 
application  authorized  by  the  statute  under  consideration  can- 
not be  made  by  a  private  citizen,  or  by  a  party  to  a  personal 
controversy,  but  only  by  the  attorney-general,  in  behalf  of 
the  state,  representing  all  citizens,  as  a  party  to  an  action  to  be 
prosecuted  for  the  common  welfare.  It  must  be  made  by  the 
law  officer  of  the  state,  acting  upon  the  responsibility  of  his 
office,  and  the  testimony  must  be  material  and  necessary,  so 
that  there  is  reasonable  protection  against  danger  of  abuse. 
No  general  inquiry  into  private  affairs  is  allowed,  nor  genera] 
production  of  books  and  papers  is  required.  No  vested  right 
is  interfered  with.  While  the  testimony  cannot  be  used  as 
evidence  in  a  judicial  proceeding,  except  as  an  admission,  as 
against  himself,  by  the  witness  who  gave  it,  it  is  to  be  used  in 
connection  with  a  judicial  proceeding  in  aid  of  a  judicial  pur- 
pose. The  procedure  authorized  is  in  the  nature  of  a  statutory 
bill  of  discovery.  The  ancient  remedy  of  enforcing  discovery 
was  devised  by  the  courts  to  compel  a  party  in  a  pending 
action  at  law  to  discover  and  set  forth  upon  oath  in  an  indepen- 
dent action  every  fact  and  circumstance  within  his  knowledge, 
information  or  belief  material  to  the  plaintiff's  case.  (2  Story's 
Eq.  Jur.  [13th  ed.]  811 ;  Adams  Equity  [8th  ed.],  1.)  A  bill  of 
discovery  was  never  brought  to  a  hearing  and  there  could  be 
no  decree  on  matters  aet  forth  therein,  for  its  sole  object  was 
to  obtain  testimony  for  use  in  another  action,     (6  Eucycl.  PL 
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&  Pr.  781.)  It  would  lie  even  if  tlie  other  action  had  not 
^been  brought,  provided  there  was  an  intention  to  bring  it. 
{JSUhbins  V.  Cowles^  10  Conn.  408.)  Tlie  process  of  thus 
obtaining  testimony  has  never  been  regarded  as  an  unauthorized 
interference  with  personal  liberty  but  as  due  process  of  law. 
If  the  courts  themselves,  simply  of  their  own  motion,  can 
establish  such  a  system,  cannot  the  legislature  create  a  pro- 
cedure similar  in  nature,  even  if  it  is  more  drastic  in  effect? 

It  is  true  that  testimon}'  thus  taken  could  be  read  in  evi- 
dence upon  the  trial  of  the  other  action,  but  is  this  essential 
to  a  judicial  purpose,  or  does  due  process  of  law  require  tliat 
testimony  cannot  be  taken  by  a  judge,  unless  it  is  to  be  read 
in  court,  provided  the  sovereign  power  needs  it  in  order  to 
enforce  its  own  laws  through  judicial  proceedings?  Is  the 
state  itself,  when  a  litigant,  not  to  establish  a  mere  right  of 
l)roperty,  but  a  cause  of  public  justice,  limited  by  its  own 
Constitution  to  the  procedure  that  ordinarily  prevails  in  con- 
troversies between  individuals,  or  has  it  the  power  through  its 
legislature  to  authorize  testimony  to  be  taken  in  order  to  aid 
its  attorney-general  in  attempting  to  enforce  its  policy  as  a 
political  community  and  to  promote  the  general  welfare  by 
proceedings  in  its  courts  of  justice  ?  Is  there  no  power  in 
government  to  examine  a  witness  for  this  purpose?  The 
([uestion  is  not  whether  the  exercise  of  the  power  is  wise  or 
discreet,  but  whether  the  power  exists.  We  are  not  called 
upon  to  decide  whether  the  thing  should  be  done,  but  whether 
it  can  be  done,  and  care  should  \ye  taken  in  making  the  decision 
nut  to  hamper  the  state  in  the  enforcement  of  law.  "A 
method  of  procedure  having  the  sanction  of  settled  usage  is 
commonly  regarded  \  as  due  process  of  law."  {People  v. 
Adhondack  Ry.  Co,,  160  N.  Y.  225,  236 ;  Wyriehamer  v. 
People,  13  N.  Y.  395;  WesUrveli  v.  Gregg,  12  N.  Y.  202^ 
2o9  ;  Murraifa  I^essees  v.  Hoboken  Land  cfe  Improtetnerit  Co,^ 
IS  How.  [U.S.]  272.)  Aside  from  the  bill  of  discovery  estab- 
lisshed  by  the  courts,  formerly  in  force,  there  is  the  statutory 
right  to  discover  proj)erty  through  proceedings  supplementary 
to  execution,  created  by   the  le^i^slature.     (Code   Civ,    Pro. 
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§§  2432-2471 ;  Code  Pro.  §  292.)  The  power  of  the  legisla- 
tare  to  thus  subject  a  citizen  to  a  searching  examination  in 
relation  to  his  property,  books  and  papers,  is  sanctioned  by 
long  usage,  with  the  approval  of  the  courts,  the  bar  and  the 
public.  It  is  not  challenged  as  non-judicial  in  character,  or 
as  in  violation  of  due  process  of  law.  So  a  party,  or  a  pro- 
spective party,  may  be  examined  out  of  court  and  depositions 
of  witnesses  may  be  taken  within  or  without  the  state  for  use 
in  courts  of  justice  within  or  without  the  state.  (Code  Civ. 
Pro.  §§  870-920.)  A  deposition  may  be  t'aken  before  an  action 
is  brought  provided  one  is  "  about  to  be  brought."  (Mer- 
chants*  National  Bank  v.  Sheehan^  101  N.  Y.  176.)  Even  a 
physical  examination,  without  regard  to  the  sex  of  the  subject, 
may  be  ordered  by  a  justice  of  the  Supreme  Court  to  be  made 
by  one  or  more  surgeons  or  physicians,  to  be  designated  by 
him,  (L.  1893,  ch.  721 ;  Code  Civ.  Pro.  §  873.)  While  this  is 
done  in  connection  with  the  examination  of  the  plaintiff  as  a 
witness  before  trial,  the  effect  is  simply  to  qualify  the  physi- 
cians to  testify  upon  the  trial,  for  no  testimony  is  taken  or 
record  made  by  them  as  to  what  they  saw  or  discovered, 
which,  of  itself,  can  be  used  as  evidence.  Thus  the  parpose 
of  the  physical  examination  made  by  them  is  merely  inciden- 
tal to  the  trial,  as  an  aid  to  the  court  in  administering  justice 
by  enabling  them  to  examine  the  body  of  the  party  before 
the  trial  so  as  to  swear  to  what  they  saw,  upon  the  trial.  Yet 
we  have  held  that  this  legislation  does  not  violate  any  of  the 
express  or  implied  restraints  upon  legislative  power  to  be 
found  in  the  Federal  or  State  Constitutions.  {Lyon  v.  Man- 
hattan Ry.  Co.,  142  K  Y.  298,  302.) 

An  act  of  Congress,  authorizing  the  Circuit  Courts  of  the 
United  States  to  use  their  process  in  aid  of  inquiries  before 
the  interstate  commerce  commission,  has  been  held  not  to 
conflict  with  the  Federal  Constitution  nor  to  impose  non-judi- 
cial duties  upon  judicial  tribunals.  {Interstaie  Commerce 
Commission  v.  Brimson,  164  U.  S.  447.)  In  that  case  the 
subject  is  treated  in  a  masterly  manner  and  the  main  authori- 
ties relied  upon  by  the  respondents,  which  are  from  Federal 
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sources,  are  examined  and  distinguished.  The  interstate 
commerce  commission  was  authorized  by  acts  of  Congress  to 
inquire  into  the  management  of  the  business  of  all  common 
carriers  and  for  that  purpose  "to  require  by  subpoena  the 
attendance  and  testimony  of  witnesses  and  the  production  of 
all  books,  papers,  tariffs,  contracts,  agreements  and  documents 
relating  to  any  matter  under  investigation."  If  any  person 
refused  to  obey  a  subpoena  or  was  guilty  of  contumac}',  the 
Circuit  Courts  of  the  United  States  were  authorized  to  issue 
an  order  requiring  such  person  to  appear  before  the  commis- 
sion, produce  books  and  papers  and  give  evidence  touching 
the  matter  in  question  and  to  punish  any  failure  to  obey  such 
order  as  a  contempt  of  court.  The  testimony  taken  by  the 
commission  was  for  its  own  use  only.  It  could  not  be  used 
in  any  court  or  judicial  proceeding,  although  the  report  of  the 
commission  was  meide  prima  J^acie  evidence,  if  an  application 
was  made  to  enforce  its  recommendations.  (U.  S.  Statutes 
1887,  ch.  104;  1889,  ch.  382;  1891,  ch.  128.)  The  proceed- 
ing in  court  was  in  aid  of  executive  action,  yet  the  act  was 
lield  to  be  constitutional  and  the  duties  of  the  Circuit  Courts 
judicial  in  their  nature.  The  principle  of  that  case  goes 
fartiier  than  is  necessary  in  order  to  sustain  the  statute  and 
the  proceedings  thereunder  in  this  case.  Substantially  the 
same  means  of  testing  the  rights  of  a  witness  under  the  act  of 
Congress  are  afforded  by  the  laws  of  this  state  in  connection 
with  the  statute  under  consideration,  as  is  shown  by  the  pro- 
ceeding we  are  now  reviewing.  The  courts  are  open  and  a 
motion  may  be  made,  as  the  one  before  us  was  made,  to  pro- 
tect any  substantial  right  of  a  witness. 

We  think  the  duties  imposed  by  chapter  690  of  the  Laws 
of  1899  upon  justices  of  the  Supreme  Court  are  of  a  judicial 
character,  because  they  are  incidental  to  a  judicial  proceeding; 
that  said  statute  does  not  infringe  upon  personal  liberty  with- 
out due  process  of  law  and  does  not  come  within  the  express 
or  implied  prohibition  of  the  State  or  Federal  Constitutions. 
The  first  question  certified  should,  therefore,  be  answered  in 
the  negative  and  the  second  in  the  affirmative. 
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The  third  question  consists  of  two  parts,  the  first  relating 
to  the  power  of  the  legislature  to  confer  upon  the  referee 
appointed  under  the  statute  authority  to  take  testimony,  and 
the  second,  to  his  power  to  punish  a  contumacious  witness  for 
contempt.  The  latter  part  of  the  question  is  as  yet  abstract, 
and  the  court  below  had  no  power  to  certify  it  to  us,  and  we 
have  no  power  to  answer  it.  {Grannan  v.  Westchester  Having 
Assn.y  153  N.  Y.  449.)  We  can  oniy  review  the  determina- 
tion of  the  Appellate  Division,  and  that  court  has  not  deter- 
mined, and  could  not  determine,  whether  the  referee  lias 
power  to  punish  a  witness  for  contempt,  because  he  has  not 
attempted  to  exercise  that  power  and  may  never  be  called 
upon  to  exercise  it. 

That  a  justice  of  the  Supreme  Court  may  be  authorized  by 
the  legislature  to  appoint  a  referee  to  take  testimony,  which 
it  could  authorize  him  to  take  himself  out  of  court,  seems 
hardly  open  to  discussion.  Divers  statutes  for  many  years 
have  empowered  a  judge  at  chambers  to  appoint  a  referee  to 
take  testimony  for  various  purposes,  and  the  right  to  do  so 
has  not  hitherto  been  seriously  challenged.  (2  R.  S.  391,  §  3; 
L.  1847,  ch.  280,  §§  77-79 ;  Code  Pro.  §  401 ;  Code  Civ.  Pro. 
§§  873-879.)  It  is  a  matter  of  convenience  in  procedure, 
designed  to  expedite  business  and  save  the  time  of  high 
judicial  officers  for  more  important  purposes.  The  subject  is 
under  the  control  of  the  legislature,  for  there  is  no  constitu- 
.tional  prohibition,  express  or  implied.  We  think  the  power 
existed  to  authorize  the  appointment  of  a  referee,  and  the 
first  part  of  the  third  question  should,  therefore,  be  answered 
in  the  affirmative  and  the  last  part  not  answered  at  all. 

The  fourth  and  fifth  questions  are  as  yet  abstract,  and  we 
have  no  power  to  answer  them. 

The  order  of  the  Appellate  Division  should  be  reversed 
and  that  of  the  Special  Term  affirmed,  with  costs,  and  the 
questions  certified  answered  as  indicated  in  the  opinion. 

Babtlktt,  J.  (dissenting).  I  dissent  on  the  ground  that  a 
witness  in  this  proceeding  is  deprived  of  his  liberty  without 
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due  process  of  law  ia  violation  of  the  Federal  and  State 
Constitations. 

Physical  restraint  is  not  essential  to  constitute,  in  law^  the 
act  which  deprives  the  citizen  of  his  liberty.  The  Constitu- 
tion equally  prohibits  the  interference,  without  due  process  of 
law,  with  the  right  of  privacy,  the  right  to  keep  from  the  gen- 
eral public  business  methods  and  secrets,  the  right  to  the  cus- 
tody of  books,  papers  and  correspondence  and  the  general 
right  to  shut  out  the  world  from  private  affairs. 

The  procedure  authorized  by  the  act  under  consideration 
does  not,  in  my  opinion,  constitute  due  process  of  law.  The 
general  purposes  of  the  act  are  praiseworthy,  but  the  legisla- 
ture, in  seeking  to  restrain  monopolies,  must  not  invade  the 
constitutional  rights  of  the  citizen.  The  object  of  the  act 
before  us  is,  in  brief,  to  prevent  monopolies,  to  inflict  penal- 
ties and  to  enable  the  attorney-general  to  "  secure  testimony." 
As  the  act  deals  with  penalties  it  must  be  strictly  construed. 

It  is  only  necessary  for  the  attorney-general  to  state  that 
"  he  has  determined  to  commence  an  action  or  proceeding " 
under  the  act,  and  to  ^'simply  show  upon  his  information  and 
belief  that  the  testimony  of  such  person  is  material  and  neces- 
sary," to  entitle  him  to  an  order  for  the  examination  of  any 
witness  or  witnesses  he  may  think  proper  to  name,  and  for  the 
production  of  such  books,  papers,  etc.,  as  he  may  indicate. 
This  act,  in  terms,  provides  that  the  provisions  of  the  Code  of 
Civil  Procedure  relating  to  the  application  for  an  order  for 
the  examination  of  parties,  or  proposed  parties,  and  witnesses 
before  the  commencement  of  an  action,  and  the  method  of 
proceeding  on  such  examination,  shall  not  apply.  (Code  of 
Civ.  Pro.  §§  870  et  seq.)  This  is  a  striking  feature,  as  it  dis- 
closes the  legislative  intention  to  allow  parties  proceeding 
under  the  act  to  prosecute  an  examination  untrammeled  by 
the  wise  restraints  imposed  upon  private  litigants. 

I  am  of  opinion  that  the  Code  of  Civil  Procedure  furnishes 
an  ample  remedy  to  the  attorney -general  in  the  premises. 

The  act  and  the  papers  upon  which  the  attorney-general 
moves  disclose  that  this  proceeding  is  not  for  the  purpose  of 
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framing  a  complaint,  or  preserving  the  expected  testimony, 
but  18  "  to  secure  testimony,"  as  is  declared  in  the  title  of  the 
act. 

It  is  very  clear  to  my  mind  that  the  ommissions  from  the 
act  of  1899,  of  certain  provisions  contained  in  the  act  of  1897, 
indicate  the  legislative  intention  to  authorize  the  attorney- 
general  to  make  a  general  investigation,  an  unlimited  examina- 
tion, in  seach  of  evidence. 

The  legislature,  even  clothed  as  it  is  with  great  and  unde- 
fined powers,  cannot  authorize  such  a  general  investigation. 
It  is  prevented  by  those  constitutional  barriers  which  stand 
between  the  liberty  of  the  citizen  and  the  tyranny  of  arbitrary 
legislative  power.  It  has  been  well  said  that  the  protection 
of  this  right  "  is  the  very  essenne  of  constitutional  liberty  and 
security."     {Boyd  v.  United  States^  116  U.  S.  616.) 

The  act  of  1899  subjects  the  citizen  to  an  ex  parte  examina- 
tion, without  the  aid  of  counsel,  in  a  proceeding  which  may 
result  in  the  attorney-general  bringing  an  action  in  which  he 
may  be  named  as  a  party  defendant;  he  is  compelled  to 
answer  such  questions  as  may  be  put  to  him,  whether  they 
incriminate  him  or  not;  he  is  required  to  produce  such 
papers,  documents  and  books  as  the  attorney-general  indicates, 
whether  they  contain  incriminating  evidence  or  not;  he  is 
forced  to  sign  and  swear  to  a  deposition  that  lacks  the  quality 
of  evidence  and  is  not  to  be  read  in  the  contemplated  action 
or  any  pending  case. 

I  have  referred  to  this  proceeding  as  a  general  investiga- 
tion, an  unlimited  examination,  but  it  may  well  be  styled  a 
"  fishing  expedition." 

Under  the  old  equity  practice  a  bill  of  discovery  that  sought 
an  examination  along  the  lines  of  the  act  of  1899  would  have 
been  dismissed  as  a  "  fishing  bill."  (Story's  Equity  Plead- 
ings, §  325,  and  cases  cited.) 

The  provisions  of  the  Code,  excluded  by  the  act  of  1899, 
are  a  substitute  for  the  old  bill  of  discovery.  I  am  unable  to 
see  any  analogy  between  the  examination  under  the  act  of 
1899  and  the  compulsory  examination  of  a  witness  at  a  trial. 
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Qr  of  a  debtor  in  proceedings  supplementary  to  tlie  execution. 
To  ray  mind  the  distinction  is  self-evident  and  can  be  made 
no  plainer  by  argument. 

I  find  nothing  in  the  cited  case  of  Interstate  Comm^erce 
Commission  v.  Brimson  (154  U.  S.  447)  that  supports  such 
legislation  as  the  act  of  1899.  A  reference  to  the  Interstate 
Commerce  Law  and  the  case  above  cited  will  show  that  th6 
latter  is  clearly  distinguishable  from  the  proceedings  at  bar. 

The  Constitution  of  the  United  States  confers  upon  Con- 
gress the  power  to  regulate  commerce  among  the  several 
states.  Carriers  engaged  in  interstate  commerce,  having  in 
many  instances  been  guilty  of  unjust  charges,  discriminations 
or  preferences  in  respect  to  property,  or  persons  transported 
from  one  state  to  another.  Congress,  in  the  exercise  of  its  con- 
stitutional power  passed  chapter  104,  U.  S.  Statutes,  1887, 
entitled,  "  An  act  to  regulate  commei'ce."  This  act  was 
amended  by  chapter  382,  1889;  chapter  128,  1891. 

This  act  of  1887,  as  so  amended,  provided  at  length  certain 
rules  and  regulations  as  to  the  conduct  and  procedure  of  com- 
mon carriers,  calculated  to  remedy  the  evils  to  which  reference 
has  been  made. 

It  also  created  the  Interstate  Commerce  Commission,  com- 
posed of  five  commissioners. 

The  commission  was  given  authority  to  inquire  into  the 
jnanagemcnt  of  the  business  of  all  common  carriers  subject 
to  the  provisions  of  the  act  and  to  require  by  subpoena  the 
attendance  and  testimony  of  witnesses  and  the  production  of 
all  books,  papers,  etc.,  relating  to  any  matter  under 
investigation. 

The  act  further  provided  that  in  case  of  disobedience  to  a 
subpoena,  the  commission,  or  any  party  to  a  proceeding  before 
it,  might  invoke  the  aid  of  any  Circuit  Court  of  the  United 
States  in  requiring  the  attendance  and  testimony  of  witnesses 
and  the  production  of  books,  papers,  etc.  The  act  also  con- 
tained provisions  for  the  framing  of  issues  by  complaint  and 
answer  to  be  tried  by  the  commission.  Also  for  the  taking 
of  depositions  in  any  proceeding  "  depending  before  the  com- 
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missioa  *  *  *  at  any  time  after  a  cause  or  proceeding 
is  at  issue  on  jpetitiaii  and  answer.''' 

There  are  provisions  for  findings  of  fact,  conclusions  and 
final  order ;  the  findings  are  m^de  ^'primu  facie  evidence  as 
to  each  and  every  fact  found." 

.  In  case  any  common  carrier  neglects  to  obey  the  final  order 
of  the  commission,  the  United  States  Circuit  Court  on  peti- 
tion of  the  commission,  or  person  interested,  is  requii*ed  on  short 
notice  to  "  proceed  to  hear  and  determine  the  matter  speedily 
as  a  court  of  equity,  and  without  the  formal  pleadings  and 
proceedings  applicalle  to  ordinary  suits  in  equity^  but  in  such 
manner  as  to  do  justice  in  tlie  premises." 

In  the  case  cited,  the  commission  sought  to  compel  the 
attendance  and  testimony  of  certain  witnesses  who  had  refused 
to  testify  by  invoking  the  provision  of  the  Interstate  Com- 
merce Act  authorizing  the  Circuit  Court  of  the  United  States 
to  order  witnesses  to  appear  and  testify  and  produce  books, 
papers,  etc. 

The  persons  proceeded  against  insisted  that  this  provision 
was  repugnant  to  the  Constitution  of  the  United  States  as 
imposing  on  judicial  tribunals  duties  not  judicial  in  their 
nature. 

The  court,  in  holding  that  the  duties  imposed  were  judicial, 
stated  that  the  fundamental  inquiry  on  the  appeal  was 
"  whether  the  present  proceeding  is  a  *  case '  or  *  controversy ' 
within  the  meaning  of  the  Constitution  and  the  statutes  con- 
ferring jurisdiction  upon  the  United  States  Circuit  Courts." 

The  court,  after  citing  a  number  of  authorities,  uses  this 
language  (p.  475) :  "  So,  in  Smith  v.  Adams  (130  U.  S.  173), 
Mr.  Justice  Field,  speaking  for  the  court,  said  that  the 
terms  '  cases '  and '  controversies'  in  the  Constitution  embraced 
'the  claims  or  contentions  of  litigants  brought  before  the 
courts  for  adjudication  hy  regular  proceedings  established  for 
the  protection  or  enforcement  of  rights,  or  the  prevention, 
redress  or  punishment  of  wrongs.'  Testing  the  present  pro- 
ceeding by  these  principles,  we  are  of  opinion  that  it  is  one 
that  can  properly  be  brought  under  judicial  cognizance." 
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The  court  f  iirtlier  said  (page  476)  that  it  was  the  duty  of 
every  citizen  to  appear  and  testify  and  produce  books,  papers, 
etc.,  "  if  the  testimony  souglit  and  the  books,  papers,  etc., 
called  for  relate  to  the  matter  under  investigation^^  etc. 

The  court  (at  page  478)  tlius  alludes  to  the  fact  that  these 
witnesses  were  called  to  testify  in  a  judicial  proceeding  where 
issues  had  been  framed: 

«  *  *  *  Why  is  not  this  proceeding  judicial  in  form  and 
instituted  for  the  determination  of  distinct  issues  between  the 
parties,  as  defined  hy  formal  pleadings^  a  case  or  controversy 
for  judicial  cognizance  within  the  meaning  of  the  Constitu- 
tion J  *  *  *  As  the  issues  are  so  presented^  as  the  judi- 
cial power  is  capable  of  acting  on  them  finally,  as  between  the 
parties  before  the  court,  we  cannot  adjudge  that  the  mode 
prescribed  for  enforcing  the  lawful  orders  of  the  Interstate 
Commission  is  not  calculated  to  attain  the  object  for  wliich 
Congress  was  given  power  to  regulate  interstate  commerce." 

It  thus  appears  that  the  Interstate  Commerce  Commission 
is  a  judicial  body  authorized  to  try  issues,  framed  under  formal 
pleadings,  and  make  findings  of  fact  and  conclusions ;  that  its 
subpoenas  and  final  order  are  enforced  by  the  Circuit  Court  of 
the  United  States ;  the  final  order  by  a  judgment  rendered  in 
a  most  summary  mode  of  procedure  on  the  issues  framed  in 
the  commission. 

It  is  apparent  from  a  careful  study  of  the  able  and  elaborate 
opinion  of  Mr.  Justice  Harlan,  that  the  Supreme  Court  of 
the  United  States  compelled  these  witnesses  to  testify  and 
produce  books,  papers,  etc.,  for  the  reason  that  the  commission 
is  a  body  engaged  in  the  judicial  work  of  trying  issues  framed 
under  formal  pleadings,  and  that  the  testimony  and  the  books, 
papers,  etc.,  related  to  the  matter  thus  under  investigation. 

These  witnesses  were  not  called  upon  to  sign  and  swear  to 
depositions  in  an  ex  parte  examination,  having  no  quality  of 
evidence  and  not  to  be  read  in  any  judicial  proceeding,  but 
they  were  required  to  testify  in  a  pending  judicial  inquiry 
which  would  result  in  a  final  order  setting  in  motion  the  sum- 
mary powers  of  the  United  States  Circuit  Court  under  the 
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Interstate  Commerce  Act.  The  case  cited  lacks,  in  my  judg- 
ment, every  essential  feature  of  the  legislation  and  proceed- 
ings now  under  consideration. 

The  prevailing  opinion  very  fairly  and  clearly  states  the 
important  question  in  this  case  as  follows  :  ^'  Is  the  state  itself, 
when  a  litigant,  not  to  establish  a  mere  right  of  property,  but 
a  cause  of  public  justice,  limited  by  its  own  constitution  to 
the  procedure  that  ordinarily  prevails  in  controversies  between 
individuals,  or  has  it  the  power  through  its  legislature  to 
authorize  testimony  to  be  taken  in  order  to  aid  its  attorney- 
general  in  attempting  to  enforce  its  policy  as  a  political  com- 
munity and  to  promote  the  general  welfare  by  proceedings  in 
its  courts  of  justice  ? " 

The  prevailing  opinion  holds  that  the  state  has  this  power. 

To  accord  this  right  to  the  state,  through  its  legislature,  is 
to  permit  it  to  override  the  Constitution,  to  place  in  jeopardy 
the  liberty  of  the  citizen,  to  subject  him  to  general  and 
unlimited  examinations,  and  the  inspection  of  books,  papers, 
etc.,  unknown  to  the  common  law  or  our  modern  procedure. 

The  beaten  paths  are  best  and  the  eliciting  of  facts  accord- 
ing to  the  course  of  practice  in  courts  of  law  and  equity  is 
safe  and  affords  an  ample  remedy  to  the  state  as  well  as  to  the 
citizen. 

The  interests  involved  in  this  litigation  are,  comparatively 
speaking,  of  little  importance,  but  the  general  principle  now 
sought  to  be  established  is  in  its  effects  far-reaching  and 
portentous. 

I  vote  for  affirmance. 

Parker^  Ch.  J.,  Martin,  Landon  and  Cullen,  JJ.,  concur 
with  Vann,  J. ;  O'Brien,  J.,  concurs  with  Bartlett,  J. 

Ordered  accordingly. 
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Pleadino  —  Independent  Defense.  Under  section  500  of  the  Code 
of  Civil  Procedure,  requiring  an  answer  to  contain  "a  statement  of  any 
new  matter  constituting  a  defense,"  the  defense  that  an  appropriation  for 
street  cleaning  purposes  in  the  city  of  New  York  was  exhausted  and  tliat 
the  payment  of  claims  for  extra  work  by  drivers  in  the  street  cleaning 
department  would  be  in  violation  of  section  47  of  the  Consolidation  Act 
(L.  1882,  ch.  410),  must  be  pleaded  if  relied  upon  by  the  city  in  an  action 
to  recover  the  amount  of  such  cbims. 

McNuliy  V.  City  of  New  York,  00  App.  Div.  250,  affirmed. 

(Submitted  June  20,  1901;  decided  October  1,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Divifiion  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
17, 1901,  aflirraing  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facte,  so  far  as  material, 
are  stated  in  the  opinion. 

John  Whalen,  Corporation  Counsel  (Theod&re  Connoli/ and 
Terence  Farley  of  counsel),  for  appellant.  The  Labor  Law  of 
1870  does  not  include  drivers  in  the  street  cleaning  depart- 
ment. {People  ex  rel,  v.  Waring^  1  App.  Div.  594 ;  149  N. 
Y.  621 ;  People  ex  rel,  v.  Waring,  7  App.  Div.  247 ;  People 
ex  rel.  v.  McCartney,  28  App.  Div.  138 ;  People  ex  rel.  v. 
McCartney,  34  App.  Div.  19  ;  People  ex  rel.  v.  McCartney, 
36  App.  Div.  39.)  Even  assuming  that  the  "  Eight  Hour 
Law"  (Laws  of  1870,  chap.  385)  applies  to  drivers  in  the 
street  cleaning  department,  still  the  defendant  is  not  liable  to  the 
plaintiff  or  his  assignors  for  labor  beyond  the  statutory  time, 
unless  it  were  provided  for  in  the  contract  of  employment. 
{McCarthy  v.  Mayor,  et^),,  96  N.  Y.  1 ;  Helphensteine  v.  Har- 
tig,  5  Ind.  App.  172  ;  GriMell  v.  N.  B.  K  F.  Co.,  9  Ind.  App. 
257 ;  Bartlett  v.  6^^.  liy.  Co.,  82  Mich.  658 ;  Drake  v.  State, 
144  N.  Y.  414 ;  Lmke  v.  Ilotchkiss,  37  Conn.  219 ;  United 
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States  V.  Martin^  94  U".  S.  400 ;  Avey^ill  v.  United  States^ 
14  Ct.  CI.  Kep.  200 ;  CoUim  v.  United JStates,  24  Ct.  CI.  Rep. 
320.)  The  testimony  fails  to  sliow  that  an  agreement  for  extra 
compensation  was  "  previously  made  by  the  parties  "  before  the 
extra  work  was  performed,  or  "  that  the  services  were  rendered 
under  circumstances  authorizing  an  expectation  of  compensa- 
tion therefor,  or  the  inference  that  they  would  not  otherwise 
have  been  rendered."  {Eoaa  v.  Hardin^  79  N.  Y.  84 ;  Perry 
V.  Woodhury^  44  N.  Y.  S.  K.  287.)  The  provisions  of  chapter 
415  of  the  Laws  of  1892  do  not  alter  this  rule  of  liability. 
{Tyrrell  v.  Mayor^  etc.,  159  N.  Y.  239.)  Assuming  that  the 
commissioners  of  street  cleaning  made  agreements  with  their 
drivers  to  pay  them  extra  compensation  for  overtime,  or  the 
circumstances  are  such  that  a  promise  to  pay  can  be  implied, 
such  contracts  are  in  violation  of  section  47  of  the  Consolida- 
tion Act.  {Lethhridge  v.  Mayor,  etc,,  133  N.  Y.  232 ;  Dixon 
V.  City  of  N,  Y.,  31  Misc.  Rep.  102.)  It  is  said,  however, 
that  this  defense  is  unavailing,  because  not  pleaded.  This 
argument  is  untenable.  {Merzha^ih  v.  Mayor,  etc,  10  Misc. 
Rep.  131 ;  Donovan  v.  Mayor,  etc,  33  N.  Y.  291 ;  McDonald 
V.  Mayor,  etc,  68  N.  Y.  23 ;  Head  v.  P,  Ins.  Co.,  2  Crauch, 
127 ;  Reining  v.  City  of  Buffalo,  102  N.  Y.  308 ;  Nelson  v. 
Mayor,  etc,  63  N.  Y.  535  ;  Kingsland  v.  Mayor,  etc,  5  Daly, 
448.)  A  servant  may  claim  neither  an  express  nor  an  implied 
contract  to  pay  for  services  rendered  under  a  contract  of 
employment  which  is  in  violation  of  law,  and  in  no  case  can 
a  contract  be  implied  when  the  parties  to  it  are  in  pari  delicto^ 
and  where  plaintiff,  to  make  his  case,  must  resort  to  the  illegal 
transaction.  {Miller  v.  jUninofi,  145  U.  S.  422 ;  State  v. 
Goff,  20  Ark.  289;  McGrath  v.  Merwin,  112  Mass.  467; 
Bernara  v.  Lupping,  32  Mo.  241 ;  Edgar  \.  Fowhr,  3  East, 
225 ;  Biggs  v.  Lawrence,  3  T.  R.  454  ;  Camden  v.  Anderson, 
6  T.  R.  730 ;  Wood  on  Mast.  &  Serv.  §§  200, 207,  208 ;  Bank 
of  United  States  v.  Owens,  2  Pet.  638 ;  Woods  v.  Armstrong, 
54  Ala.  150.)  Where  no  grounds  are  specified  for  a  nonsuit 
the  motion  is  sufficient  if  it  be  apparent  that  the  objection 
made  to  the  plaintiff's  recovery  could  not  have  been  obviated 
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if  it  had  been  particularly  specified.    {Oerdmg  v.  Sashm^ 
141  N.  Y.  514.) 

Delos  MeCurdy  and  WUlicmi  J.  Wahh  for  respondent. 
It  appearing  from  the  record  that  the  affinnance  was  unani- 
mous, and  the  order  permitting  tlie  appeal  to  this  court  not 
containing  any  certificate  that  a  question  of  law  was  involved 
which  ought  to  be  reviewed  by  this  court,  tliis  court  is  with- 
out jurisdiction  to  entertain  the  appeal.  The  court  can  only 
look  to  the  order  to  ascertain  the  grounds  upon  which  the 
court  below  proceeded.     {Hewlett  v.  Wood^  67  N.  Y.  396 ;  D. 

U.  S.  a  Co,  v.  D.  Td.  Co.,  84  N.  Y.  156  ;  Ilarraun  v.  B.  El. 
Z.  Co.,  152  N.  Y.  212 ;  People  ex  rd.  v.  Barker,  152  N.  Y. 
417 ;  Boyd  v.  Gonnan,  157  N.  Y.  365 ;  Hwahfeld  v.  Fitz- 
gerald, 157  N.  Y.  166 ;  Farleigh  v.  Cadman,  159  K  Y.  170; 
Spies  V.  Loekmood,  165  N.  Y.  481 ;  Queen  v.  Weaver,  166  N. 
Y.  398  ;  FaircUld  v.  Edson,  154  N.  Y.  199.)  The  Appel- 
late Division  having  by  its  order  and  judgment  affirmed 
the  judgment  entered  upon  the  report  of  the  referee, 
thereby  sustained  all  his  findings  of  fact,  and  there  being 
evidence  to  sustain  such  findings,  they  are  conclusive  upon 
this  court.  {Derham  v.  Lee,  87  N.  Y.  599 ;  Finch  v.  Par- 
Jeer,  49  N.  Y.  1 ;    McDanolds   v.   Titus,   57  N.  Y.  655 ; 

Woodruff  V.  Valetitine,  57  ijf .  Y.  663 ;  Quincey  v.  White, 
63  N.  Y.  370;  Verplanch  v.  Member,  74  N.  Y.  620; 
Reynolds  v.  Pobinson,  82  N.  Y.  103 ;  Whitaker  v.  /.  S. 
Mfg.  Co.,  94  N.  Y.  647 ;  Keashey  v.  B.  C.  Works,  14^ 
N.  Y.  467;  Crim  v.  Starkweather,  136  N.  Y.  635.)  The 
conclusions  of  law  found  by  the  learned  referee  were  sus- 
tained by  the  evidence.  There  was  no  conflict  of  evidence 
nor  was  any  evidence  on  the  part  of  the  plaintiff  respondent 
controverted.  The  referee  was  bound  to  find  as  he  did  on  the 
evidence  adduced  and  the  conclusions  of  law  directing  judg- 
ment followed  as  a  legal  sequence  upon  the  facts  found.  {Mair 
ter  of  Plumb,  24  Misc.  Rep.  249 ;  Farren  v.  McI)onneU,  74 
Hun,  176 ;  Huntei^  v.  Manh.  By.  Co.,  141 N.  Y.  281 ;  Tinmer  v. 

WeOon,  133  N.  Y.  654 ;  Darnels  v.  Sm  ith,  130  N.  Y.  696 ;  Hays 
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V.  Miller^  70  N.  Y.  112;  Hedges  v.  Polhemus,  14  Misc.  Eep. 
309.)  No  question  for  review  is  raised  by  the  exception  to  the 
denial  of  the  motion  to  dismiss  the  complaint  upon  the  ground 
that  plaintiff  liad  failed  to  prove  a  cause- of  action  because  the 
motion  was  too  general.  It  failed  to  point  out  any  specific 
defect  in  the  proofs  and  was,  therefore,  ineffectual  and  unavail- 
able. {Flandrow  v.  Hammond^  148  N.  Y.  130 ;  Gerding  v. 
Haskin,  141  N.  Y.  520;  Quinlan  v.  WeUK,  141  N.  Y.  168  ; 
Booth  V.  Bunce,  31  N.  Y.  246;  Bimse  v.  Wood^  37  N.  Y. 
526 ;  Sterrett  v.  T.  Nat.  Bank,  122  N.  Y.  659 ;  Kafke  v. 
Leven8ohn^  18  Misc.  Rep.  202;  Knell  v.  Stephan^  48  N.  Y.  S. 
R.  190 ;  Thayer  v.  Marsh,  75  N.Y.  340 ;  Baylies  Trial  Pr.  226.) 
The  claim  made  by  the  appellant  for  the  first  time  before 
the  Appellate  Division  that  by  reason  of  the  absence  of 
appropriation  to  meet  this  extra  compensation,  thereby  the 
respondent  was  precluded  from  recovering,  was  new  matter 
which  should  have  been  pleaded  as  a  defense  to  be  available. 
(Code  Civ.  Pro.  §  500;  Milhank  v.  Jones,  127  N.  Y.  370; 
Fischer  v.  Jf.  Z.  Ins.  Co.^  167  N.  Y.  178 ;  Crane  v.  PmoeU, 
139  N.  Y.  379;  Dlngeldein  v.  T.  A.  R.  R.  Co.,  37  N.  Y. 
575  ;  Goodwin  v.  M.  M.  L.  Ins.  Co.,  73  N.  Y.  481  ;  Dvhois 
V.  Ileriaance,  56  N.  Y.  674;  llmieyger  v.Wettstein,  94  X. 
Y.  252 ;  Weaver  v.  Burden,  49  N.  Y.  289 ;  Morrell  v.  K  F.  Lis. 
Co.,  33  N.  Y.  429  ;  Brennan  v.  Mayor,  etc.,  62  N.  Y.  365.)  The 
stipulation  made  by  appellant  in  open  court  is  conclusive  upon 
the  "overthne"  worked.  {Hamilton  v.  City  of  Buffalo,  55 
App.  Div.  423;  Bush  v.  O'Brien,  164  N.  Y.  213;  McCann 
V.  City  of  New  York,  166  N.  Y.  587 ;  McAvoy  v.  City  of 
New  York,  166  N.  Y.  588.)  There  is  no  proof  that  the  com- 
missioners had  exceeded  their  appropriation,  and  if  such 
proof  was  before  the  court  it  would  not  constitute  a  defense  in 
this  action.  {Dixon  v.  City  of  N.  Y.,  31  Misc.  Rep.  102.) 
The  respondent's  cause  of  action  was  based  upon  a  statute 
allowing  extra  com})ensation  to  his  assignors.  {Tyrrell  v. 
Mayor,  eU'..,  159  N.  Y.  239 ;  McCarthy  v.  Mayor,  etc.,  96  N. 
Y.  1 ;  McCormick  v.  Mayor,  etc.,  14  Misc.  Rep.  272 ;  Welch 
V,  City  of  New  York,  33  Misc.  Rep.  377.)    The  assignors  of 
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respondent  were  as  much  entitled  to  receive  this  extra  com- 
pensation for  "  overtime  "  as  they  were  to  receive  their  original 
compensation  for  work  during  the  regular  liours  during  the 
day.  Both  were  fixed  by  statute  and  could  not  be  reduced  or 
diminished.  {McCu?iney  v.  City  of  New  Yorh^  40  App.  Div. 
4S2;  McMahon  v.  Mayoi\  etc.^  22  App.  Div.  113;  Kehn  v. 
State,  93  N.  Y.  -291 ;  People  ex  rel.  v.  Bd,  of  Police,  75  N. 
Y.  38.)  The  statute  (L.  1892,  ch.  415)  is  not  an  Unusual  one. 
(  U.  S.  v.  Post,  148  U.  S.  124 ;  Tiinmonda  v.  U.  S.,  34  Fed.  Rep. 
935 ;  CoUman  v.  U.  S,,  81  Fed.  Eep.  820.)  The  validity  of 
tlie  statute  was  not  questioned  on  the  trial,  nor  is  it  attacked 
in  the  answer  and  it  cannot  now  be  questioned  for  the  first 
time  on  appeal.  {Purdy  v.  E.  R.  R.  Co.,  162  N.  Y.  42; 
Yo%e  v.  Cockcroft,  44  N.  Y.  415 ;  Delaney  v.  Brett,  51  N. 
Y.  78 ;  Codd  v.  Rathbone,  19  N.  Y.  37 ;  Baldwin  v.  N.  Y. 
C.  R.  R.  Co.,  2  N.  Y.  Supp.  481 ;  Davidson  v.  M.  N.  R. 
R.  Co.,  11  App.  Div.  28 ;  Stokes  v.  Mackay,  82  Hun,  449.) 
Even  if  there  were  no  statute  fixing  the  hours  of  labor  of 
drivers  in  the  department  of  street  cleaning  or  elsewhere,  the 
respondent  was  entitled  to  recover  not  only  under  the  act 
authorizing  it,  but  by  reason  of  the  agreement  and  stipulation 
of  the  defendant  made  in  open  court,  that  each  of  the  respond- 
ent's assignors  had  worked  "  overtime "  and  that  the  then 
commissioner  of  street  cleaning  "  deemed  it  necessary  and 
required  them  to  so  work  overtime."  {Chauran  v.  MaiUard, 
56  App.  Div.  13 ;  Davidson  v.  M.  JV.  R.  R.  Co.,  11  App. 
Div.  28;  Stock  v.  Le  Bout  ill  ier,  19  Misc.  Rep.  112;  Brown 
V.  T.  A.  R.  R.  Co.,  19  Misc.  Rep.  504 ;  Fox  v.  Matthiessen, 
84  Ilun,  396 ;  Stokes  v.  Mackay,  82  Hun,  449  ;  City  of  N. 
Y.  v.  U.  Ry.  Co.,  31  Misc.  Rep.  451 ;  Baldwin  v.  If.  Y.  C. 
R.  R.  Co.,  2  N.  Y.  Supp.  481.) 

Haight,  J.  This  action  was  brought  by  the  plaintiff,  as 
assignee  of  between  seven  and  eight  hundred  drivei*s  in  the 
street  cleaning  department,  to  recover  for  extra  work  per- 
formed by  them  in  working  more  than  eight  hours  per  day 
between  January   1st,   1892,   and   April   26th,   1894,     The 
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referee  has  found  as  facts  tiiat  extra  work  was  performed  by 
plaintifE's  assignors ;  that  they  worked  overtime  with  the 
understanding  that  they  were  to  be  paid  therefor  ;  tliat  it  was 
necessary  in  order  to  perform  the  work  required  by  the  depart- 
ment and  that  the  city  was  liable  therefor,  and  concluded  by 
ordering  judgment  in  favor  of  the  plaintiff  for  $203,399, 
with  costs.  This  judgment  has  been  affirmed  by  the  Appel- 
late Division  by  a  divided  court  and  is  now  brought  up  for 
review  in  this  court.  The  facts  are  without  substantial  con- 
flict, the  commissioners  conceding  that  it  was  underetood  by 
the  men  that  they  were  entitled  to  be  jiaid  for  work  over- 
time. 

All  of  the  questions  of  law  involved  have  been  satisfactorily 
disposed  of  by  the  Appellate  Division,  and  there  is  but  one 
question  that  requires  further  consideration  here.  Section  47 
of  the  Consolidation  Act  provides  that  "  It  shall  be  the  duty 
of  the  heads  of  all  departments  of  said  city,  and  of  all  boaixis 
and  officers  charged  with  the  duty  of  expending  or  incurring 
obligations  payable  out  of  the  moneys  raised  by  tax  in  said  city, 
so  to  regulate  such  expenditures  for  any  purpose  or  object,  that 
the  same  shall  not  m  any  one  year  exceed  the  amount  appropri- 
ated by  the  board  of  estimate  and  apportionment  for  such  pur- 
pose or  object ;  and  no  charge,  claim,  or  liability  shall  exist  or 
arise  against  said  city  for  any  sum  in  excess  of  the  amount  appro- 
priated for  the  several  purposes."  (L.  1882,  ch.  410.)  It  is  now 
claimed  on  behalf  of  the  city  that  there  can  be  no  recovery  in  this 
case  for  the  reason  that  the  appropriation  for  street  cleaning  pur- 
poses was  exhausted^  The  testimony  upon  the  subject  was 
delivered  by  Commissioner  Andrews,  who  stated  that  he  was 
allowed  for  his  department  in  1894  $2,361,000  and  that  his 
estimate  of  the  amount  necessary  was  $3,000,000,  but  he  warf 
obliged  to  get  along  with  the  lesser  sum  ;  and  in  answer  to 
the  question  as  to  why  the  men  were  not  paid  for  their  over- 
work his  answer  was  "  Simply  because  of  lack  of  appropria- 
tion." As  we  have  seen,  the  work  was  performed  between 
the  1st  day  of  January,  1892,  and  the  26th  day  of  April,  1894. 
We  are  not  advised  by  the  evidenoQ  ^  to  the  amount  of  the 
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appropriation  for  the  years  1892  and  1893  or  as  to  whether 
the  appropriation  was  exhausted  in  those  years  so  that  the 
plaintiflPs  assignors  could  not  be  paid.  We  are  incKned  to  the 
view  that  the  evidence  falls  short  of  establishing  a  defense 
under  this  provision  of  the  charter.  There  is,  however, 
another  answer  to  the  contention  of  the  appellant.  Its  answer 
was  a  general  denial,  and  an  allegation  that  the  employment 
of  the  plaintifiTs  assignors  was  under  a  stated  salary  which 
was  regularly  paid  to  and  accepted  by  them  in  full  satisfaction 
and  discharge  for  all  services  rendered.  There  is  no  allega- 
tion of  want  of  funds  or  of  a  violation  of  section  47  of  the 
Consolidation  Act  alleged  as  a  defense.  Section  500  of  the 
Code  of  Civil  Procedure  provides  that  the  answer  must  con- 
tain "  A  general  or  specific  denial  of  each  material  allegation 
of  the  complaint  controverted  by  the  defendant,  or  of  any 
knowledge  or  information  thereof  sufficient  to  form  a  belief ; " 
also  ^^  A  statement  of  any  new  matter  constituting  a  defense 
or  counterclaim,  in  ordinary  and  concise  language  without 
repetition."  Dnder  this  provision  of  the  Code  all  of  the 
allegations  of  the  complaint  may  be  controverted  by  a  denial 
and  upon  this  pleading  the  defendant  succeeds  unless  the  plain- 
tiff is  able  to  establish  the  allegations  of  his  complaint,  in 
which  case  he  becomes  entitled  to  judgment  unless  the  defend- 
ant has  an  independent  defense  consisting  of  new  matter  or 
counterclaim  which  he  has  set  forth  in  his  answer.  In  this 
case  the  plaintiff  has  established  the  allegations  of  his  com- 
plaint. The  referee  has  so  found  and  this  finding  has  been 
approved"  by  the  Appellate  Division.  He  is,  therefore,  enti- 
tled to  judgment  unless  the  defendant  has  an  independent 
defense.  The  provisions  of  the  charter  referred  to  w«re  not 
set  forth  in  the  answer  as  a  defense,  and  there  is  no  allegation 
that  the  appropriation  for  either  of  the  years  for  which  the 
plaintiff's  assignors  worked  for  the  city  was  exhausted  or  was 
insufficient  to  pay  them,  or  that  such  deficiency  existed  at  the 
time  their  services  were  rendered. 

In  the  case  of  MUha/nk  v.  Jones  (127  N.  Y.  370-376)  the 
rule  was  stated  as  follows :  "  The  general  denial  put  in  issue 
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all  matters  which  the  plaintiflE  was  bound  to  prove,  nothing 
more.  He  was  required  to  prove  the  contract  entered  into  by 
the  defendant,  which  was,  on  its  face,  valid.  Having  accom- 
plished that  he  could  not  be  compelled  to  enter  into  a  contro- 
versy over  matters  not  appearing  in  the  contract  involving  the 
question  of  its  validity  or  invalidity,  because  he  had  not  been 
notified  by  the  answer  that  the  defendant  proposed  to  assert 
his  own  participation  in  that  which  was  a  violation  of  law  as  a 
shield  against  the  consequences  of  his  agreement."  In  Brennan 
V.  Mayor ^  etc,,  of  N'.  Y.  (62  N.  Y.  365),  the  complaint  alleged, 
in  substance,  that  in  March,  1871,  the  plaintiff  was  appointed 
by  the  comptroller  of  the  city  an  attendant  upon  the  Court  of 
Common  Pleas ;  that  he  entered  upon  his  duties  and  continued 
to  perform  them  until  June  1st,  1872,  and  claimed  the  right 
to  recover  the  balance  of  his  salary  unpaid.  The  defendant's 
answer  was  a  denial  of  the  allegation  simply.  It  was  held 
that,  under  the  pleading,  it  was  not  competent  for  the  defend- 
ant to  prove  that  the  appointment  of  the  plaintiff  was  in 
excess  of  the  number  of  employees  allowed  by  law,  or  that 
the  funds  for  the  payment  of  stich  employees  were  exhausted. 

In  so  far  as  the  highway  laws  are  analogous  to  the  question 
under  consideration  the  want  of  funds  was  always  available 
only  as  a  defense.  ( Whiilock  v.  Town  of  Brighton^  2 
App.  Div.  23 ;  affirmed  without  opinion  in  154  N.  Y.  781 ; 
McMahon  v.  Town  of  Salem^  25  App.  Div.  2 ;  Quinn  v. 
Town  of  Sempronius^  83  App.  Div.  75  ;  Boyce  v.  Town  of 
Shawangunk^  40  App.  Div.  602;  Bidwell  v.  Town  of  Mur- 
ray^ 40  Ilun,  196  ;  Getty  v.  Town  of  Hamlin^  46  Hun,  5 ; 
Clapper  v.  Town  of  Wateiford,  131  N.  Y.  388,  389.)  With- 
out following  the  authorities  further  we  are  clearly  of  the 
opinion  that  if  such  a  defense  is  to  be  relied  upon  by  the  city, 
it  should  be  set  forth  in  the  answer  and  an  opportunity  thus 
given  to  the  plaintiff  to  ascertain  the  amount  of  the  appropria- 
tion each  year  together  with  the  amount  of  the  expenditures 
thereunder,  and  as  to  whether  the  fund  was  exhausted,  and,  if 
so,  when. 

As  to  whether  the  provision  of  the  charter  referred  to  con- 
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stitiites  a  defense  \<re  do  not  now  determine.  That  question 
is  one  of  great  importance  and  should  not  be  determined 
without  the  aid  of  full  argument  and  the  views  of  the  court 
below. 

The  judgment  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Vann  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 


John  Wanamaker  et  al.,  Appellants,  v.  Bobert  H.  Megraw, 

Respondent. 

1.  Evidence  —  Incompetent  Testimony  Taken  by  Commission  — 
Not  Admissible  for  Failure  to  Object  to  Allowance  op  Inter- 
rogatories OR  Failure  to  Move  to  Suppress.  Testimony  taken  out 
of  the  state  by  a  commission  issued,  with  written  interrogatories  annexed 
and  settled,  under  sections  887-892  of  the  Code  of  Civil  Procedure,  that 
is  objected  to  as  incompetent  when  read  at  the  trial,  does  not  become 
admissible  if  otherwise  incompetent,  because  objections  thereto  were  not 
made  either  upon  the  allowance  of  the  interrogatories  or  by  motion  to 
suppress  the  commission,  since  the  settlement  of  the  interrogatories  is 
only  for  the  purpose  of  authentication  and  is  not  a  decision  that  they  are 
competent  or  proper;  the  judge  has  no  power  to  change  or  reject  any 
of  them  as  incompetent  if  otherwise  relevant  or  pertinent  to  the  issue, 
and  has  no  power  to  suppress  the  commission  for  that  reason. 

2.  Incompetent  Testimony  Taken  by  Commission  May  Be  Objected 
TO  When  Read  at  Trial  —  Code  Civil  Procedure,  §  911.  Under  the 
express  provisions  of  section  911  of  the  Code  of  Civil  Procedure,  the 
party  against  whom  the  deposition  is  read  at  the  trial  may  then  object  to 
either  the  questions  or  the  answera,  or  to'  both,  and  when  any  of  the 
answers  are  incompetent,  either  in  whole  or  in  part,  may  point  out  by 
objection  the  testimony  which  is  objectionable  and  take  the  ruling  of  the 
court  upon  the  point,  with  the  same  effect  as  if  the  witness  was  then  per- 
sonally examined. 

Wanamaker  v.  Megraw,  48  App.  Div.  54,  reversed. 

(Argued  May  20,  1901;  decided  October  1,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 15,  1900,  aflSrming  a  judgment  in  favor  of  defendant 
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entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  tlie  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Hector  W,  Thcnnas  and  Job  E,  Hedges  for  appellants.  The 
Court  of  Appeals  has  the  power  to  examine  the  record  to  see 
whether  the  evidence  supports  the  conclusion  of  the  jury. 
{Ostrom  V.  Greene^  161  N.  Y.  353;  Jerome  v.  Q.  C.  C.  Co.y 
163  N.  Y.  351.)  The  declarations  of  Rice  as  to  his  authority 
were  incompetent,  and  their  admission  in  evidence  constitutes 
reversible  error.  (Wharton  on  Agency,  §§  44,  163,  459; 
People's  Bank  v.  St  A.  R.  C,  Church,  109  N.  Y.  525; 
Fairlie  v.  HastingSy  10  Yes.  Jr.  123;  Garth  v.  Howard^  8 
Bing.  453 ;  Carrere  v.  Duriy  IS  Misc.  liep.  18 ;  Howard  v. 
Norton^  65  Barb.  161 ;  Dufftis  v.  Schwinger^  79  linn,  541 ; 
Ddbson  v.  Kuhnla^  20  N.  Y.  Supp.  771 ;  Marvi7i  v.  Wllber, 
52  N.  Y.  270 ;  Snook  v.  Lord,  56  N.  Y.  605.)  The  objection 
was  properly  taken  on  the  trial.  (Code  Civ.  Pro.  §  911.) 
Rice  was  the  agent  of  the  defendant  Megraw,  not  of  the 
plaintiffs,  in  all  the  negotiations  resulting  in  tlie  employment 
of  Megraw.  {K  B.  N.  Co.  v.  Mackey,  158  N.  Y.  140; 
WaUh  V.  H  F.  Ins.  Co.,  73  X.  Y.  5.)  If  Rice  had  any 
authority  from  the  plaintiff  it  was  that  of  a  special  agent, 
created  and  limited  by  the  precise  terms  of  his  instructions. 
{Stringham  v.  St.  N.  Ins.  Co.,  3  Keyes,  280 ;  F.  B.  N.  Co 
V.  Mackey,  158  N.  Y.  140  ;  Jacobs  v.  Marshall,  6  Dner,  689  ; 
Gibson  V.  Colt,  7  Johns.  389 ;  Mills  v.  Zemis,  55  Barb.  179  ; 
iV^.  a.  Bank  v.  Aymar,  3  Hill,  262 ;  Story  on  Agency, 
§§  24,  125 ;  JS^ixon  v.  Painter,  8  N.  Y.  398  ;  Martin  v. 
Farnsworth,  49  N.  Y.  555  ;  Joseph  V.  Struller,  25  Misc. 
Rep.  173.)  Plaintiffs  never  ratified  the  alleged  contract. 
{Smith  V.  Tracy,  36  N.  Y.  79 ;  Baldwin  v.  Bxirrows,  47 
N.  Y.  199;  Trustees  of  Easthampton  v.  Bo^cman,  136 
N.  Y.  521 ;  Nixon  v.  Palmer,  8  N.  Y.  398 ;  Spadone  v. 
Manvel,  2  Daly,  263;  Pitch  v.  Smith,  82  N.  Y.  627; 
Munroe  v.  Judson,  82  Hun,  215 ;  151   N.   Y.  671 ;  Smith 


1901.]  Wanamaker -V.  Megbaw.  1:27 

N.  Y.  Rep.]  Points  of  counsel. 

V.  Brndhurstj  18  Misc.  Eep.  546;  31  App.  Div.  98;  King 
V.  MackeUar^  109  N.  Y.  215.)  Eiee  was  clothed  with  no 
aathoritj,  actual  or  apparent,  on  June  fourteenth,  to  make 
the  alleged  agreement.  {Hathbun  y.  SnoWy  123  N.  Y.  343 ; 
JBickfard  v.  Meniere  107  N.  Y.  490 ;  Tucker  v.  IFbofoi^y,  64 
Barb.  142;  Zeinkauf  v.  Z.  A.  &  Co,^  12  App.  Div.  302; 
Edwards  v.  Dooley^  120  N.  Y.  540 ;  Walsh  v.  iT".  i^.  7^. 
Co.,  73  N.  Y.  5;  TTaiV  v.  Bome,  123  N.  Y.  592.)  The 
apparent  and  visible  terms  of  a  contract  mast  control.  {Car- 
rere  v.  Dun^  18  Misc.  Eep.  18 ;  Wait  v.  Borneo  123  N.  Y. 
592 ;  Pearce  v.  Rogers^  3  Esp.  214.)  Megraw's  testimony  as 
to  the  declarations  made  by  Rice  was  incompetent,  and  its 
admission  in  evidence  constitutes  reversible  error.  {Carrere 
V.  Dun,  18  Misc.  Rep.  18.)  It  was  error  for  the  court  to 
charge  that  the  question  of  authority  was  for  the  jury.  {F. 
B.  N,  Co.  V.  Mackey,  158  N.  Y.  140;  LeinkaufY.  Z.  A.  <k 
Co.y  12  App.  Div.  302.)  The  counterclaim  should  be  dis- 
missed. {Levnkauf  v.  Z.  A.  dk  Co.,  1 2  App.  Div.  302 ;  F.  B. 
If.  Co.  V.  Mackey,  158  N.  Y.  140.) 

Jacob  F.  Miller  and  Lavinia  Lally  for  respondent.  The 
examination  of  this  court  must  be  confined  to  the  inquiry  as 
to  whether  there  is  any  evidence  tending  to  sustain  the 
verdict.  {Ostrom  v.  Oreeney  161  N.  Y.  357  ;  Jerome  v.  Q.  C. 
C  Co.,  163  N.  Y.  357 ;  E.  V.  B.  Co.  v.  Prosser,  157  N.  Y. 
295.)  There  is  evidence  tending  to  show  direct  authority  to 
Rice  to  employ  defendant.  {Sweet  v.  Tutilej  14  N.  Y.  472  ; 
Knnpp  V.  Smithy  27  N.  Y.  281 ;  Kelly  v.  Doody,  116  N.  Y* 
583 ;  Van  Ingen  v.  M.  cfe  E.  Pub.  Co.y  14  Misc.  Rep.  332.) 
There  was  no  admission  of  mere  declarations  of  the  agent, 
and  the  agency  was  fully  established  by  testimony.  ( Walsh 
V.  Hartf<yrd  F.  Ins.  Co.,  73  N.  Y.  10;  Buggies  v.  A. 
C  Tns.  Co.y  114  N.  Y.  415;  Balhbun  v.  SnoWy  123  N. 
Y.  343;  Wait  v.  Borne,  123  N.  Y.  592;  Bickfwd  v. 
Menier,  107  N.  Y.  490.)  The  testimony  of  Rice  was  taken 
by  commission.  If  the  appellants  were  not  satisfied  with 
the   questions  they    should    have  objected  to  them  as  to 
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form.  Not  having  objected  to  them  when  they  were  set- 
tled they  should  have  moved  to  suppress  the  commission  if 
the  questions  were  not  answered  in  legal  form.  {Fasain  v. 
Iluhhard,  55  N.  Y.  471 ;  Baker  v.  Spencer,  47  N.  Y.  565 ; 
Hazlewood  v.  Heminway,  3  T.  &  C.  787 ;  Hill  v.  Can- 
field,  63  Penn.  St.  77 ;  Crowell  v.  W.  R.  Bank,  3  Ohio 
St.  406 ;  Akera  v.  Denond,  103  Mass.  322.)  The  author- 
ity  of  Rice  being  established,  anything  said  or  done  by  Rfce 
can  be  establislied  by  declarations  made  by  him  to  defend- 
ant. ( Walsh  V.  Hartford  F,  Ins,  Co.,  73  N.  Y.  10 ;  Bug- 
gies V.  A7n,  Cent.  Ins.  Co.,  114  N.  Y.  415 ;  Bathhun  v.  Snow, 
123  K  Y.  343 ;  Wait  v.  Borne,  123  N.  Y.  592  ;  Bickford  v. 
Meiner,  107  N.  Y.  490.)  The  defendant  was  led  to  believe 
and  had  a  right  to  believe  that  the  agreement  entered  into 
between  him  and  Rice  representing  the  plaintiffs  was  author- 
ized. {Collier  v.  Miller,  137  N.  Y.  332 ;  Viele  v.  Judson, 
82  N.  Y.  40  ;  HoUis  v.  IhCbhard,  8  N.  Y.  L.  R.  534.)  Where 
principals  intrust  others  with  power  they  must  be  responsible 
for  its  exercise.  If  Rice  exceeded  his  authority,  the  defend- 
ant could  not  know  it,  and  he  ought  not  to  suffer.  (Fair- 
child  V.  McMahon,  139  N.  Y.  295 ;  Buggies  v.  A.  C.  Ins. 
Co.,  114  N.  Y.  421 ;  Angell  v.  H.  F.  Ins.  Co.,  59  N.  Y.  171 ; 
Wait  V.  Borne,  123  N.  Y.  592 ;  Bickfm^d  v.  Meiner,  107 
K  Y.  494 ;  Bathhun  v.  Snow,  123  N.  Y.  349.) 

O'Brien,  J.  The  plaintiffs  sought  in  this  action  to  recover 
against  the  defendant  the  amount  claimed  to  be  due  upon  an 
open  account  of  some  years  standing  which,  including  inter- 
est, amounted  to  about  $400.  This  claim  does  not  seem  to 
have  been  the  subject  of  any  dispute  at  the  trial  and  was 
practically  admitted.  But  the  defendant  interposed  a  coun- 
terclaim of  $1,000  and  interest,  which  is  the  real  subject  of 
the  litigation.  The  defendant  alleged  that  in  the  year  1889 
he  was  employed  by  the  plaintiffs  as  a  salesman  under  an 
agreement  that  for  his  services  he  should  be  paid  at  the  rate 
of  $4,000  a  year,  and  at  the  end  of  the  year,  if  he  remained 
so  long,  he  should  be  paid  in  addition  to  this  salary  the  sum 
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of  $1,000.  That  he  did  remain  in  the  plaintiffs'  service  for 
the  year  and  was  paid  tlie  salary  of  $4,000  but  no  more.  It 
appears  that  the  defendant  was  employed  through  one  Hiee 
who  was  in  the  plaintiffs'  service  at  the  head  of  one  of  the 
departments  of  the  business.  That  Rice,  acting  for  the  plain- 
tiffs, employed  the  defendant  at  the  rate  of  $4,000  a  year  there 
is  no  dispute.  The  defendant  claims  that  he  was  promised  by 
Rice  at  the  end  of  the  year  the  further  sum  of  $1,000  which 
was  never  paid,  though  the  full  amount  of  the  salary  was. 
The  controverted  question  of  fact  at  the  trial  was  whether 
Rice  had  in  fact  any  authority  to  make  such  a  promise  or  any 
promise  or  agreement  beyond  the  regular  salary  of  $4,000, 
which  was  paid.  The  only  person  representing  the  plaintiffs 
that,  so  far  as  appears,  could  confer  any  such  power  or 
authority  denied  that  he  gave  any  authority  to  any  one  to 
hire  the  defendant  at  a  compensation  in  excess  of  the  salary  of 
$4,000.  The  defendant  procured  the  testimony  of  Rice  to  be 
taken  by  commission  out  of  the  state  and  it  was  read  at  the 
trial.  He  testified  in  general  terms  that  he  was  "  authorized  " 
to  make  such  an  agreement  with  the  defendant.  The  witness, 
instead  of  giving  the  conversation  in  words  or  substance 
between  himself  and  Wanamaker,  whereby  the  latter  author- 
ized him  to  promise  the  defendant  the  additional  $1,000,  gave 
opinions  and  conclusions  on  that  subject.  When  this  testi- 
mony was  read  at  the  trial  it  was  objected  to  by  the  plaintiff's 
counsel  as  incompetent,  but  the  objection  was  overruled  and 
the  plaintiffs'  counsel  excepted.  The  learned  trial  judge  in 
overruling  the  objection  stated  in  substance  that  the  testimony 
was  not  competent,  and  that  if  the  witness  was  on  the  stand 
he  would  exclude  it,  but  since  it  was  taken  by  commission  he 
decided  to  admit  it.  The  case  was  submitted  to  the  jury  and 
a  verdict  was  found  for  the  defendant  for  the  amount  of  the 
counterclaim  after  deducting  the  amount  of  the  claim  upon 
which  the  plaintiffs  brought  the  action.  The  judgment  entered 
on  the  verdict  in  favor  of  the  defendant  was  affirmed  at  the 
Appellate  Division  by  a  divided  court,  and  the  exceptions 
referred  to  present  the  only  questions  for  review  on  this  appeaL 
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The  ruling  at  the  trial  is  defended  by  the  learned  counsel 
for  the  defendant,  mainly  upon  the  ground  that  the  objections 
came  too  late,  and  should  have  been  made  either  upon  the 
allowance  of  the  interrogatories  or  by  motion  to  suppress  the 
commission. 

I  think  that  an  examination  of  the  statute  will  show  very 
clearly  that  this  contention  is  untenable.  Depositions  of  wit- 
nesses or  parties  out  of  court  to  be  used  at  the  trial  are  author- 
ized only  by  statute,  and  except  as  so  authorized  testimony 
must  be  given  by  the  witness  in  open  court  subject  to  the 
right  of  cross-examination.  The  manner  of  taking  deposi- 
tions out  of  court  and  their  eflEect  are  regulated  by  articles  one, 
two  and  three  of  title  three  of  the  Code  of  Civil  Procedure. 
(Sections  870-920.)  It  will  be  seen  that  three  distinct  classes 
of  depositions  are  there  provided  for.  (1)  Depositions  to  be 
taken  within  the  state  for  use  in  our  own  courts.  (2)  Deposi- 
tions to  be  taken  within  the  state  for  use  in  the  courts  of 
other  states.  (3)  Depositions  to  be  taken  out  of  the  state  for 
use  within  the  state.  The  practice  with  respect  to  these  three 
classes  of  depositions  is  regulated,  and  it  is  important  to  avoid 
the  error  of  confusing  regulations  that  apply  only  to  one  of 
these  classes  with  regulations  which  apply  to  some  other  class. 
Every  provision  of  the  statute  must  be  assigned  to  its  proper 
place  and  applied  to  the  proper  class  of  depositions  in  order  to 
get  a  clear  understanding  of  the  law  with  respect  to  the  ques- 
tion involved.  We  are  concerned  now  only  with  the  third  or 
last  class  mentioned.  The  deposition  in  this  case  was  taken  out 
of  the  state  to  be  read  upon  the  trial  of  an  issue  in  our  own 
courts  under  a  sealed  commission  with  written  interrogatories 
attached.  The  statute  provides  three  methods  for  taking  tes- 
timony out  of  the  state  by  commission  to  be  read  or  used  in 
our  own  courts.  (1)  By  commission  under  the  seal  of  the 
court  with  written  interrogatories  annexed.  This  i^iethod  has 
been  in  use  under  statutes  from  times  comparatively  remote 
and  was  the  one  adopted  in  this  case.  (Code,  sections  887- 
892.)  (2)  By  open  commission  to  examine  the  witness  out  of 
the  state  upon   oral   questions.      (Code,   sections  893-906.) 
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(3)  Letters  rogatory.  (Section  913.)  We  are  not  now  con- 
cerned with  either  of  the  last  two  methods  mentioned,  but 
only  with  the  method  first  referred  to.  The  procedure  is 
somewhat  different  in  each  case,  and  it  is  necessary  to  refer  to 
these  provisions  that  relate  only  to  the  taking  and  return  of 
the  testimony  of  a  witness  out  of  the  state  by  commission  such 
as  the  court  issued  in  this  case.  The  procedure  applicable  to 
the  other  two  methods  of  taking  testimony  has  no  relation  to 
the  case  at  bar. 

The  commission  was  issued  in  this  case  and  the  interroga- 
tories settled  under  sections  887-892  of  the  Code.  The  inter- 
rogatories in  such  case  may  be  settled  by  consent  or  by  a  judge 
of  the  court  or  a  county  judge.  (Section  891.)  The  settle- 
ment of  the  interrogatories  is  in  no  sense  a  decision  that  they 
are  competent  or  proper,  and  the  judge  has  no  power  to  change 
or  attend  them,  or  to  reject  any  of  them.  The  allowance  or 
settlement  is  required  only  for  the  purpose  of  authenticating 
the  interrogatories  as  the  ones  which  the  commissioner  is 
authorized  to  propound  to  the  witness.  He  cannot  propound 
any  other  than  such  as  are  thus  allowed  and  authenticated 
by  the  judge,  but  the  allowance  has  no  other  effect.  This  is 
very  clear  since  by  section  eight  hundred  and  ninety-two 
"either  party  must  be  allowed  to  insert  therein  any  question, 
pertinent  to  the  issue,  which  he  proposes"  It  is  very  plain, 
therefore,  that  the  judge  on  the  settlement  cannot  pass  upon 
the  competency  of  any  question,  and,  of  course,  he  cannot  then 
know  what  answer  will  be  given.  Any  question  proposed  by 
either  party  must  be  allowed,  if  pertinent  to  the  issue.  The 
allowance  of  the  interrogatories  by  the  judge,  therefore,  can 
furnish  no  answer  to  the  exception  taken  at  the  trial  to  the 
reading  of  the  testimony. 

Nor  is  it  any  answer  to  say  that  the  plaintiffs  were  bound  to 
move  to  suppress  the  defendant's  commission,  and  that  failing 
to  do  so  the  right  to  object  to  the  testimony  was  waived.  The 
power  of  the  court  to  suppress  a  commission  is  limited  to  three 
specified  defects  or  irregularities.  (1)  Where  it  has  been 
improperly  or  irregularly  taken  or  returned.    (2)  Where  the 


132  Wanamaker  v.  Mbgbaw.  [Oct., 

Opinion  of  the  Court,  per  O'Brien,  J.  [Vol.  168. 


personal  attendance  of  the  witness  can  be  procured  at  the 
trial.  (3)  Wliere  fraud  has  been  practiced  by  either  party  to 
tlie  prejudice  of  the  other.  (Code,  section  910.)  In  the  case 
at  bar  the  defendant's  counsel  proposed  the  interrogatories  as 
he  had  the  riglit  to.  If  they,  or  any  of  them,  were  incompetent 
in  form,  the  judge,  on  settlement,  had  no  power  to  change 
tliem  and  there  was  no  power  to  suppress  the  commission  for 
that  reason.  The  only  remedy  that  the  plaintiffs  had  was  to 
object  to  the  questions  or  the  answers  at  the  trial,  except  to 
an  adverse  ruling  and  correct  the  error,  if  any,  by  appeal. 

This  is  very  plain  from  the  provisions  of  section  nine  hundred 
and  eleven  with  respect  to  the  effect  of  the  deposition  as  evi- 
dence. "  It  has  the  same  effect,  and  no  other,  as  the  oral  testi- 
mony of  the  witness  would  have  ;  and  an  objection  to  the  com- 
petency or  credibility  of  the  witness,  or  to  the  relevancy,  or 
substantial  competency,  of  a  question  put  to  him,  or  of  an.answer 
given  by  him,  may  be  made,  as  if  the  witness  was  then  person- 
ally examined,  and  without  being  noted  upon  the  deposition." 
It  will  be  seen  that  the  right  of  a  pai'ty  against  whom  the  depo- 
sition is  read  at  the  trial  to  object  to  either  the  questions  or  the 
answers  or  to  both,  is  here  expressly  given  and  declared.  The 
right  to  object  is  not  limited  to  the  questions,  but  a  party  may, 
when  any  of  the  answers  are  incompetent  as  evidence,  either 
in  whole  or  in  part,  point  out  by  objection  the  testimony 
which  is  objectionable,  and  take  the  ruling  of  the  court  upon 
the  point.  The  statute  expressly  permits  this  and  for  reasons 
that  are  very  obvious,  since  it  was  foreseen  that  a  question,  in 
itself  perfectly  proper,  might  be  followed  by  an  answer  con- 
taining matter  wholly  incompetent  or  vice  versa.  The  ques- 
tions in  themselves  may  not  in  this  case  have  been  necessarily 
iucompetent,  but  the  answers,  or  some  of  them,  clearly  were, 
and' the  learned  trial  judge  erred  in  overruling  the  plaintiff's 
objections  to  answers  that  violated  the  rule  of  evidence  which 
requires  a  witness  to  state  facts  or  conversations,  and  not  give 
conclusions  or  opinions  upon  the  question  which  the  jury  is  to 
determine.  This  rule  cannot  be  violated  in  the  examination 
of  a  witness  by  commission  any  more  than  in  the  examination 
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of  a  witness  personally  present  before  the  jury.  The  plaintiffs' 
counsel  not  only  objected  to  the  answers  when  read,  but  after 
they  had  been  admitted  against  his  objection  and  exception  he 
moved  to  strike  them  out  and  excepted  to  the  decision  of  the 
court  denying  his  motion.  This  was  the  first  opportunity  that 
he  had  to  raise  any  question  with  respect  to  the  competency 
of  the  answers  given  by  the  witness.  The  defendant  by  read- 
ing the  testimony  against  a  proper  objection  took  the  risk  of 
the  ruling  in  his  favor. 

Nothing  was  decided  in  the  case  of  Ilehhard  v.  Haughian 
(70  N.  Y.  54)  or  Uline  v.  N.  Y.  (7.  cfe  H.  R.  R.R,  Co,  (79  N. 
Y.  175)  that  in  the  least  conflicts  with  the  views  herein  stated. 

In  the  case  first  cited  there  was  no  question  concerning  the 
admissibility  of  testimony  taken  upon  commission.  The  wit- 
ness had  been  examined  de  hene  ease  before  a  judge  or  referee. 
It  was  an  oral  examination  where  the  party  had  an  opportunity 
to  object  when  the  question  was  propounded,  and  all  that  the 
court  decided  was  that  in  such  a  case  where  no  objection  has 
been  .made  before  the  judge  or  officer  taking  the  deposition, 
orally,  it  is  waived.  That  principle  has  no  application  to  the 
deposition  of  a  witness  examined  by  commission  upon  written 
interrogatories. 

In  the  case  last  cited  the  judge  upon  settlement  of  inter- 
rogatories to  be  annexed  to  a  commission  disallowed  certain 
questions  which  were  pertinent  to  the  issue,  and  the  only 
question  involved,  or  decided  in  the  case,  was  whether  he  had 
the  legal  right  to  do  so.  It  was,  of  course,  held  that  he  had 
not,  and  that  principle  so  far  from  conflicting  with  anything 
stated  in  this  opinion  is  in  complete  harmony  with  the  views 
expressed.  Indeed,  one  of  the  fundamental  propositions  that 
I  have  stated  is  that  a  judge,  upon  settlement  of  the  interroga- 
tories, has  no  power  in  that  regard.  He  has  power  to  disallow 
questions  that  have  no  relevancy  or  pertinency  to  the  issue  in 
the  case,  though  even  then,  as  was  said  in  the  case  referred  to, 
this  power  should  be  sparingly  exercised. 

In  the  case  at  bar  the  questions  and  the  answers  were  clearly 
pertinent,  but  the  objection  was  that  they  were  not  compe- 
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tent.  The  diBtinction  between  a  pertinent  fact  and  competent 
proof  of  it  is  so  plain  that  ordinarily  the  judicial  mind  will 
not  fail  to  perceive  it.  A  question  or  an  answer  may  be  very 
pertinent  to  the  issue  but  incompetent  and  inadmissible  within 
the  rules  of  evidence.  In  the  courts  below,  at  the  trial  and 
upon  appeal,  no  attempt  was  made  to  show  that  the  testimony 
was  competent,  but,  on  the  contrary,  its  incompetency  was 
either  assumed  or  admitted,  but  it  was  held  that  the  objection 
was  waived,  either  by  omitting  to  object  to  the  question  rather 
than  the  answer,  or  by  omitting  to  raise  the  point  at  the  time 
of  settling  the  interrogatories  or  by  motion  to  suppress,  and 
sincei;hat  contention  cannot  be  sustained  the  judgment  must 
be  reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 

Parker,  Ch.  J.,  Landon  and  Werner,  J  J.,  concur;  Gray, 
Martin  and  Cullen,  J  J.,  dissent. 

Judgment  reversed,  etc. 


In  the  Matter  of  the  Application  of  The  City  of  New  York 
to  Acquire  Title  to  Certain  Lands,  etc..  Necessary  to  Estab- 
lish a  Public  Driveway,  Commonly  Called  the  Speedway. 

Frederiok  Booss,   Appellant;   The   City  of  New   York, 

Respondent. 

1.  Waters — Riparian  Proprietors  upon  Tide  Waters.  The 
patentees  in  the  grant  from  Qoveinor  Nicolls  in  1667  of  land  whose 
easterly  boundary  was  therein  described  as  the  Harlem  river  were  riparian 
proprietors  upon  tide  water  with  such  title,  rights  and  privileges  as 
belong  at  common  law  to  the  owners  of  upland  washed  by  wat«r  the  tide 
whereof  ebbs  and  flows. 

2.  Colonial  Grant — Harlem  Tideway.  As  against  such  proprietors 
the  language  of  the  patent  to  the  city  of  New  York  granted  by  Governor 
Dongan  in  1686,  giving  the  grantee  the  right  to  build  upon  or  make  use 
of  the  tideway  around  the  isl.nd  of  Manhattan  " as  to  them  shall  seem 
fit,"  gives  the  city  no  rights  which  it  would  not  have  had  under  a  simple 
conveyance  in  fee. 

H.  Implied  Reservation  to  Improve  Navigation.  The  implied  or 
reserveil  rights  of  the  state  or  city  of  New  York  as  trustee  for  the  public 
in  and  to  the  tideway  of  the  Harlem  river  and  the  waters  beyond  do  not 
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extend  to  any  public  use  thereof  for  purposes  not  related  to  or  connected 
with  navigation  or  commerce. 

4.    COI7STRUCTIONOF  SPEEDWAY  NOT  AN  EXEBCISE  OF  RESERVED  RiGHT 

TO  Improve  Navigation.  The  construction  on  the  tideway  of  the  Har- 
lem river  of  a  speedway  one  hundred  and  fifty  feet  wide  and  from  five  to 
eight  feet  in  height  above  the  tideway,  from  which  are  excluded  all  forms 
of  commercial  traffic  or  intercourse  and  which  can  be  crossed  only  by 
means  of  subways  or  overhead  bridges  available  to  pedestrians  alone,  is 
not  an  exercise  by  the  city  of  New  York,  as  successor  to  the  rights  of  the 
crown  under  the  patent  from  Governor  Dongan  in  1686,  of  its  reserved 
power,  as  trustee  for  the  public  in  and  to  the  tideway  and  waters  beyond, 
to  make  improvements  for  the  benefit  of  navigation. 

5.  Eminent  Domain  —  Compensation  for  Destruction  of  Riparian 
Rights.  The  owner  of  uplands  abutting  on  the  Harlem  river  is  entitled 
to  compensation  for  the  taking  and  destruction  of  his  riparian  rights  by 
the  appropriation  of  the  tideway  by  the  city  of  New  York  for  purposes 
not  related  to  nor  connected  with  navigation  or  commerce. 

6.  Appeal  —  Reversible  Error.  The  refusal  of  the  commissioners 
of  estimate  and  assessment  appointed  in  a  proceeding  instituted  by  the 
city  of  New  York,  under  chapter  102  of  the  Laws  of  1893,  to  acquire  title 
to  lands  necessary  to  the  construction  of  a  driveway  upon  the  Harlem 
tideway,  to  consider  whether  a  riparian  proprietor  has  been  injured  by 
the  destruction  of  his  riparian  easement  and  the  extent  of  his  injuries,  if 
any,  constitutes  reversible  error,  although  before  the  construction  of  the 
driveway  his  riparian  rights  were  of  a  very  limited  character  and  his 
lands  may  have  been  less  valuable  than  they  now  are. 

Matter  of  City  of  New  York,  60  App.  Div.  122,  reversed. 

(Argued  June  7,  1901;  decided  October  1,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Suprefnie  Court  in  the  first  judicial  department,  made  April 
26,  1901,  affirming  an  order  of  Special  Term  which  confirmed 
the  report  of  commissioners  of  estimate  and  assessment 
appointed  in  a  proceeding  to  acquire  the  title  to  certain  lands, 
pursuant  to  chapter  102  of  the  Laws  of  1893. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Henry  Oraase  and  Theodore  H.  Friend  for  appellant.  The 
Harlem  river  is  a  navigable  highway  under  the  jurisdiction  of 
the  United  States,  by  cession  from  the  city  and  state  of  New 
York.  {Matter  of  U,  S.,  96  N.  Y.  227.)  The  title  of  the 
king  to  all  land  nnder  water  was,  by  the  common  law  of  Eng- 
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land,  at'  tl^e  time  of  the  Doiigau  charter,  in  trust  for  the  benefit 
of  the  pubHc  and  subject  to  tlie  duty  to  hold  and  convey  only, 
subject  to  the  rights  of  thfe  public  for  the  benefit  of  commerce 
and  navigation.  (Moore's  Foreshore  &  Seashore  [London  ed. 
1888],  41 ;  PeopU  v.  N.  Y.  cfe  S.  L  F.  Co,,  68  N.  Y.  76 ; 
Blundell  v.  Catteral,  5  Barn.  &  Aid.  268  ;  i>.  cfe  //.  (7.  Co.  v. 
Lawrence,  2  Ilun,  166  ;  Stokea  v.  Middleton,  28  N.  J.  L.  35  ; 
Bennett  v.  Garlock,  79  N.  Y.  317 ;  Fisher  v.  Fields,  10  Johns. 
504 ;  Charles.  River  Bridge  v.  Warren  Bridge,  11  Pet.  557  ; 
Langdon  v.  Mayor,  etc.,  93  N.  Y.  144.)  The  riparian  owner  at 
the  time  of  the  Dongan  charter  held,  appurtenant  to  his  owner- 
ship of  the  bank,  an  easement  of  access  and  of  way  over  the 
water,  of  the  river,  in  common  with  all  tlie  public,  for  naviga- 
tion and  commerce.  (  Van  Dolsen  v.  Mayor,  etc.,  21  Blatchf. 
455 ;  Barney  v.  Keokuk,  94  U.  S.  324 ;  St.  Louis  v.  Rutz, 
138  U.  S.  246 ;  /.  C.  R.  R.  Co.  v.  Illinois,  146  U.  S.  387 ; 
Buccleii^h  V.  Met.  Bd.  of  Works,  5  E.  &  I.  App.  443.) 
The  words  of  the  conveyance  to  the  city  by  the  Dongan  char- 
ter, section  14,  "  to  build  upon  as  to  them  shall  seem  fit,"" 
are  to  be  held  applicable  rather  to  the  indented  and  diversified 
upland  than  to  the  strip  of  foreshore  and  tideway.  (Bedlow 
V.  JSf.  Y.  F.  D.  D.  Co.,  112  N.  Y.  273.)  The  abutting  owner 
on  a  navigable  river  has  an  easement  of  way  as  one  of  the 
public  to  navigation  and  commerce  of  the  river,  precisely  as 
an  abutting  owner  on  a  street  has  an  easement  of  light,  air 
and  access  to  a  street.  {Oould  v.  IL  R.  R.  R.  Co.,  6  N.  Y. 
522 ;  Rose  v.  Groves,  5  Mann.  &  G.  613 ;  Lyon  v.  Fisli- 
mongers  Co.,  L.  R.  [1  App.  Cas.]  662 ;  Kane  v.  N.  Y.  El. 
R.  R.  Co.,  125  N.  Y.  184 ;  Rumsey  v.  N.  Y.  ib  N.  E.  R. 
R.  Co.,  133  N.  Y.  87;  Sau7iders  v.  N.  Y  C.  i&  IL  R.  R. 
R.  Co.,  144  N.  Y.  87 ;  Hedges  v.  W.  S.  R.  R.  Co.,  150  N. 
Y.  150.)  This  easement  is  a  constit-utional  right  of  property 
and  cannot  be  taken  away  without  compensation.  {Kane  v. 
N.  Y.  El.  R.  R.  Co.,  125  N.  Y.  184;  Lahr  v.  Met.  El.  Ry. 
Co.,  104  N.  Y.  291 ;  Smith  v.  City  of  Rochester,  92  N.  Y.  484.) 
It  matters  not  how  many  times,  by  act  or  Constitution,  these 
grants. by  charter  to  the  city  were,  as  is  alleged,  confirmed. 
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These  so-called  confirmations  did  not  widen  the  scope  of  the 
grants  or  relieve  them  from  the  incumbrance  of  the  riparian 
owner's  rights  over  the  tideway  or  the  trust  to  respect  them. 
{De7?iarest  v.  Mayor^  etc,,  74  N.  Y.  168 ;  Bradshaw  v.  Rody- 
ers,  20  Johns.  103  ;  Oardfier  v.  Newburgh,  2  Johns.  Ch.  382.) 
The  riparian  owner,  the  appellant,  is  claiming  only  the  right 
of  all  the  public,  and  not  any  exclusive  right  as  against  the 
public.  {flouU  v.  //.  R.  R.  R.  Co,,  6  N.  Y.  550  ;  D.  cfc  7/ 
a  Co.  v.  Lawrence,  2  Hun,  166;  56  N.  Y.  612.)  The  stat- 
ute under  which  this  proceeding  is  taken  (L.  1893,  ch.  102) 
requires  that  the  appellant  should  be  compensated  for  the 
"easements,  rights  and  privileges"  of  which  he  was  deprived 
by  the  erection  of  the  driveway,  which  were  his  access  and 
right  to  the  channel  of  the  Harlem  river  for  commerce  and 
navigation.    {Towle  v.  RemseUy  70  N.  Y.  322.) 

John  Whalen,  Corporation  Counsel  {Theodore  Connoly  of 
counsel),  for  respondent.  The  land  in  the  tideway  is  owned  in 
fee  absolute  by  the  city.  (Jarvis  v.  Lynch,  157  N.  Y.  445 ; 
Sage  v.  Mayor,  etc,,  154  N.  Y.  61 ;  Mayor,  etc.,  v.  Hart,  95 
N.  Y.  443 ;  Furinan  v.  Mayor,  etc,,  10  N.  Y.  567 ;  Tmvle  v. 
Remsefiy  70  J^.  Y.  303 ;  Whitney  v.  Mayor,  etc,,  6  Abb.  [N. 
C]  329  ;  People  v.  Tihhetts,  19  N.  Y.  523 ;  People  ex  rel,  v. 
Canal  Appraisers,  33  N.  Y.  461 ;  Kerr  v.  W,  S,  R,  R,  Co,, 
127  N.  Y.  269;  Canal  Appraisers  v.  People,  17  Wend.  571.) 
The  construction  of  a  driveway  is  a  public  use.  {Doll  v. 
Devery,  27  Misc.  Rep.  149 ;  C,  I,  Co,  v.  Mayor,  etc,,  166  N. 
Y.  92 ;  Parsons  v.  Van  Wyek,  56  App.  Div.  329  ;  IL  F,  S, 
Assn,  V.  Mayor,  etc,,  99  N.  Y.  490;  S.  P.  cfe  P,  Assn,  v. 
Mayor,  etc,,  152  N.  Y.  264 ;  United  States  v.  G,  Ry.  Co., 
160  U.  S.  668  ;  IIoUz  v,  Diehl,  26  Misc.  Rep.  229  ;  Matter  of 
ClinUm  Avenue,  57  App.  Div.  166 ;  Matter  of  Curran,  38 
App.  Div.  82.) 

Werner,  J.  In  1893  Frederick  Booss,  the  appellant  herein, 
was  the  owner  of  certain  lands  in  that  part  of  New  York  city 
known  as  Harlem,  having  a  frontage  of  about  1,200  feet  on 
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the  westerly  shore  of  the  Harlem  river.  In  that  year  the 
legislature  enacted  chapter  102,  Laws  of  1893,  entitled  "  An 
act  to  lay  out,  establish  and  regulate  a  public  driveway  in  the 
city  of  New  York,"  commonly  known  as  the  Speedway  Law, 
directing  the  department  of  public  parks  of  the  city  of  New 
York  to  lay  out  and  establish  a  public  driveway,  not  to 
exceed  150  feet  in  width,  from  "  a  point  on  One  Hundred 
and  Fifty-fifth  street  in  said  city,  at  or  near  the  intersec- 
tion of  said  street  and  St.  Nicholas  Place,  thence  in  a  gen- 
eral northeasterly  direction  to  a  point  on  the  westerly  shore 
of  the  Harlem  river;  thence  in  a  general  northerly  direct- 
ion on,  along  or  near  the  said  west  shore  of  said  Harlem 
river  to  connect  with  Dyckman  street."  Under  this  act  it  was 
made  the  duty  of  the  counsel  to  the  corporation  of  the  city  of 
New  York,  upon  a  written  request  from  said  department  of 
public  parks  "  to  take  the  necessary  means  and  proceedings  to 
acquire  title  on  behalf  of  the  mayor,  aldermen  and  common- 
alty of  the  city  of  New  York,  in  and  to  all  such  real  estate  not 
owned  by  the  mayor,  aldermen  and  commonalty  of  the  city  of 
New  York,  or  any  rights  title  or  interest  therein  not  extinguishr 
able  hy  public  authority  which  shall  he  embraced  within  the 
lines  of  the  driveway  as  laid  out  and  established  by  the  said 
department  of  public  parTcsP  Said  act,  as  amended  by 
chapter  8,  Laws  of  1894,  and  chapter  894,  Laws  of  1895, 
further  provided  tliat  "  The  said  department  of  public  parks 
shall  lay  out  as  part  of  said  driveway  one  sidewalk,  not  less 
than  ten  or  more  than  thirty  feet  in  width,  on  each  side  of  said 
driveway  for  the  convenience  of  foot  passengers,  and  shall 
provide  for  and  construct  bridges  over  or  subways  under  the 
said  driveway  so  that  the  same  may  be  crossed  otherwise  than  at 
grade^  but  except  as  to  said  sidewalks,  bridges  and  subways,  no 
portions  of  the  said  driveway  shall  be  used  for  any  other  pur- 
pose than  for  riding  by  eqiiestria/ns  and  driving  of  carriages, 
and  all  trucks,  carts  am.d  vehicles  of  all  kinds  for  the  trans* 
portation  of  merchandise  or  freight  of  any  description  shall 
be  excluded  therefrom.  No  street  or  other  railway  shall  be  laid 
down  on  the  said  drive  or  any  portion  thereof.     In  addition 
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to  the  restrictions  herein  coiitainedj  the  department  of  public 
parks  may  make  such  other  rules  and  regulations  as  it  may 
deem  advisable  for  the  use  of  said  driveway,  and  as  to  the  speed 
of  riders  and  drivers  thereon  and  as  to  the  exclusion  therefrom 
of  any  kind  of  vehicles  the  use  of  which  niay  injure  said  drive- 
way or  render  the  same  unfit  or  inconvenient  for  the  purposes 
thereof P 

Pursuant  to  the  directions  of  said  act  the  said  driveway  was 
laid  out,  established  and  constructed.  It  extends  along  the 
whole  easterly  frontage  of  appellant's  lands  and,  except  where 
his  uplands  project  within  the  lines  of  said  driveway,  it  is  built 
upon  the  "  tideway,"  the  title  to  which  is  conceded  to  be  in 
the  city  of  New  York.  For  the  taking  of  the  uplands  which 
projected  into  the  line  of  said  driveway  due  compensation  has 
been  made  in  these  proceedings  and  the  only  question  which 
arises  upon  this  appeal  is  whether  the  appellant  is  also  entitled 
to  compensation  for  the  taking  and  destruction  of  his  riparian 
rights  in  and  to  the  Harlem  river,  upon  which  his  lands  abutted 
before  the  construction  of  said  driveway.  The  question  is 
raised  by  proper  exception  to  the  ruling  of  the  commissioners 
'•  that  the  city  is  the  owner  of  the  tideway  and,  therefore, 
they  cannot  make  any  award  for  damages  for  the  loss  of  riparian 
rights."  The  history  of  the  titles  to  the  uplands  and  the  tide- 
way, respectively,  in  that  i)art  of  Manhattan  island  knowu  as 
Harlem,  and  of  the  law  applicable  to  the  same,  is  so  succinctly 
and  clearly  set  forth  in  Sage  v.  Mayor^  etc.,  of  jV,  Y,  (154  N. 
Y.  70),  that  it  will  be  unnecessary  to  refer  to,  or  discuss  at  length, 
the  ancient  authorities  upon  the  subjects  of  governmental 
jurisdiction  and  control  over  tideways  and  tidewaters  and  the 
riparian  rights  of  the  owners  of  uplands  abutting  upon  the  same. 
Appellant's  title  is  derived  from  the  Harlem  patentees  under 
the  patent  of  Governor  Kichard  Nicolls,  dated  October  11th, 
1667,  and  the  confirmatory  patent  of  Governor  Thomas  Don- 
gan,  dated  March  7th,  1686.  The  easterly  boimdary  of  the 
lands  described  in  these  grants  was  the  Harlem  river  and  under 
the  establisiied  law  of  this  state  the  title  of  the  upland  owners 
ended  at  highwater  mark,     {Sage  v.  Mayor,  etc,  of  N,  Y,^ 
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supra,)  The  title  of  tue  city  of  New  York  in  and  to  the  "  tide- 
way "  around  the  island  of  Manhattan  is  derived  from  the  patent 
granted  by  Governor  Dongan  to  said  city  bearing  date  April 
22nd)  W586,  and  is  fortified  by  various  subsequent  confirmatory 
grants  and  constitn tional and  legislative  enactmeuts.'  {Sage  v. 
Mayor ^  etc,^  of  If,  Y,^  supra,)  By  section  14  of  the  Dongan 
patent  to  the  city  it  was  provided  that  the  grantees  may  "  at  any 
time  or  times  hereafter,  when  it  to  them  shall  seem  fit  and  con- 
venient, take  in,  fill  and  make  up  and  lay  out  all  and  singular 
the  lands  and  grants  in  and  about  the  said  City  and  Island  Man- 
hattan's, and  the  same  to  huild  upon  or  make  use  of  in  a/ny 
other  manner  oi*  way  as  to  them  shall  seem  jit^  as  far  into  the 
rivers  thereof  or  that  encompass  the  same  as  far  as  low-water 
mark  aforesaid^'^  It  is  upon  this  broad  provision  of  said  patent 
that  the  city  of  New  York  bases  its  claim  of  right  to  construct 
said  driveway  along  the  tideway  of  the  Harlem  river  without 
compensation  to  the  appellant  for  the  taking  and  dedtmction 
of  his  riparian  rights.  In  passing  upon  this  claim  it  is  to  be 
remembered  that  at  the  time  of  the  Nicolls  grant  to  the 
"  Harlem  residents "  in  1667,  and  for  nearly  twenty  years 
thereafter,  the  title  to  the  tideway  remained  in  the  crown  as  a 
public  trust,  precisely  as  it  had  always  existed  since  the  adop- 
tion of  Magna  Charta.  As  the  grant  to  the  city  of  the  tide- 
way was  not  made  until  after  the  date  of  the  Nicolls  patent, 
undei*  which  the  appellant  claims  title,  such  grants  could  not 
limit  or  extinguish  the  riparian  rights  of  the  grantees  under 
the  Nicolls  patent  or  their  successors  in  title. 

What  were  the  riparian  rights  of  the  grantees  under  the 
Nicolls  patent?  Their  title  did  not  extend  below  high  water 
and  they  did  not  own  the  tideway.  But  they  were,  neverthe- 
less, riparian  proprietors  upon  tidewater,  with  such  title, 
rights  and  privileges  as  belong,  at  common  law,  to  the  owners 
of  upland  washed  by  waters  the  tide  whereof  ebbs  and  flows. 
"They  were  entitled,  as  against  all  except  the  crown  as  trus- 
tee for  the  people  at  large,  to  certain  valuable  privileges  or 
easements,  including  the  right  of  access  to  the  navigable  part 
of  the  river  in  front  for  the  purpose  of  loading  and  unloading 
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boats,  drawing  nets  and  the  like."  {Scige  v.  ^ayor^  etc.^  of  N. 
Y.  supra)  In  Van  DoUen  v.  Tlie  Mayor  (21  Blatcliford,  455) 
Judge  Wheeler,  in  construing  these  grants, said:  "There  is 
no  question  but  that  the^grants  stopped  at  high-water  mark,  and 
left  the  right  to  the  soil  under  water  beyond  in  the  crown,  sub- 
ject to  the  riglit  of  the  public  to  the  river  as  a  liighway  over 
it."  (Cites  Bract,  book  1,  chap.  XII,  5 ;  Rex  v.  SmitK 
1  Dougl.  441 ;  Conimo7iwealth  v.  Charlestown^  1  Pick.  180 ; 
Martin  v.  Waddell^  16  Pet.  367.)  This  highway  wasa  way  to 
this  land  when  the  successive  grantees  took  it  and  when  tlie 
orator  took  his  lease  of  it.  So  far  as  the  defendaiits  could 
have  any  right  to  it  or  to  the  soil  under  it,  the  original 
grantor,  the  crown,  liad  the  same  right.  "  The  crown  after 
Magna  Charia  could  not  grant  land  bounded  on  a  way,  and 
afterwards  remove  the  way,  any  more  than  an  individual 
could.  The  defendants  as  grantees  from  and  under  the  crown 
are  limited,  as  if  they  had  made  the  grant  wliich  the  crown 
made.  They  could  not  grant  land  to  a  way  on  land  and  after- 
wards remove  the  way." 

What  are  the  reserved  rights  of  the  state  or  municipality  as 
trustee  for  the  public,  in  and  to  the  tideway  and  the  waters 
beyond  the  same  ?  The  city  of  New  York,  as  successor  to  the 
rights  of  the  crown,  has  "  the  absolute  power  to  improve  the 
water  front  for  the  benelit  of  navigation,  free  from  any  inter- 
ference by  the  riparian  owner,  whose  sole  right  as  against  the 
state  or  its  municipal  grantee,  as  trustee  for  the  public,  is  the  pre- 
emptive right  to  purchase,  in  case  of  a  sale,  when  conferred  by 
statute."  {Sage  v.  Mayor^  etc,^  of  N.  Y.  supra.)  In  the  case 
cited  it  was  held  that,  under  this  prerogative,  the  city  had  the 
right  to  improve  navigatiourfor  the  benefit  of  the  genei'al  public, 
by  establishing  a  bulkhead  line  and  building  a  sea  wall  in  front 
of  the  plaintiffs  lands,  even  though  it  might  injuriously  affect 
his  private  rights.  This  decision  was  based  upon  the  broad 
principle  that  "  the  purpose  for  which  the  supreme  authority 
holds  the  title  to  lands  under  tidewater  is  inconsistent  with 
the  power  to  grant  any  easement  or  right  to  those  lands  that 
will  prevent  it,  when  the  necessities  of  commerce  demand, 
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from  *  wharfing  out '  to  deep  water,  so  that  vessels  can  load 
and  unload  and  the  interests  of  navigation  be  promoted." 
The  principle  was  aptly  and  forcibly  stated  by  Chief  Judge 
Andeews  in  PeopU  v.  N,  Y,  i&  S.  /.  F.  Co.  (68  N.  Y.  76) 
as  follows :  "  The  king  by  virtue  of  his  proprietary  interest 
could  grant  the  soil  so  that  it  should  become  private  property, 
but  his  grant  was  subject  to  the  paramount  right  of  the  pub- 
lic use  of  navigable  waters  which  he  could  neither  destroy  nor 
abridge.  In  every  such  grant  there  was  an  implied  reserva- 
tion of  the  public  right,  etc.,  and  so  far  as  it  assumed  to  inter- 
fere with  it  or  to  confer  a  right  to  impede  or  obstruct  naviga- 
tion or  to  make  an  exclusive  appropriation  of  tlie  .use  of  navi- 
gable waters,  the  grant  was  void."  The  appellant  herein,  while 
conceding  the  right  of  the  state  or  municipality  to  make 
improvements  for  the  benefit  of  navigation,  without  compensa- 
tion to  riparian  proprietors  for  invasion  of  their  private  rights, 
contends  that  the  construction  of  a  "  speedway,"  from  which 
are  excluded  all  forms  of  commercial  traffic  or  intercourse,  is 
not  an  exercise  of  that  right,  and  that,  therefore,  his  riparian 
rights  cannot  be  taken  or  destroyed  without  due  compensa- 
tion. In  considering  this  question  let  us  first  dispose  of 
respondent's  claim  that  under  section  14  of  the  Dongan  patent 
the  city  of  New  York  acquired  the  right  to  build  upon  or 
make  use  of  the  lands  in  the  tideway  in  any  manner  or  way 
''  as  to  them  shall  seem  fit."  Assuming  for  the  purposes  of 
this  discussion  that  the  language  of  this  patent  is  broad 
enough  to  justify  the  use  of  the  lands  in  the  tideway  for 
any  and  every  public  purpose,  whether  related  to  the  sub- 
ject of  navigation  or  not,  we  think  it  is  clear  that  the 
appellant's  rights  are  not  affected  thereby.  As  we  have 
seen,  the  appellant's  title  has  its  source  in  the  Nicolls 
patent  of  1667.  The  city's  title  to  the  tideway  was  not 
acquired  until  1686  when  the  Dongan  grant  was  made.  The 
rights  of  the  grantees  under  the  earlier  patent,  of  course, 
antedated  those  created  by  the  later  one  and  thus  all  questions 
in  this  proceeding  must  relate  back  to  the  granting  of  the 
Nicolls  patent.     When   that  instrument  was  executed,  the 
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grantees  therein  named,  by  acqniring  title  to  the  uplands 
bordering  upon  the  Harlem  river,  became  vested  with  the 
common-law  rights  of  riparian  proprietors.  By  the  devolution 
of  title  under  which  the  appellant  became  seized  of  the 
uplands,  he  also  became  possessed  of  the  riparian  rights  which 
}>assed  to  the  grantees  under  the  NicoUs  patent  so  that,  as 
against  him,  the  language  of  the  Dongan  patent  of  1686,  how- 
ever broad,  gives  the  city  of  New  York  no  rights  which  it 
would  not  have  had  undfer  a  simple  conveyance  in  fee.  But 
even  if  the  grant  to  the  city  were  of  prior  or  the  same  date 
with  the  grant  to  the  Harlem  residents,  the  right  of  the  former 
to  the  use  of  the  tideway  was  limited  by  the  trust  which 
passed  with  the  title.  The  limitations  of  this  trust  were  not 
inconsistent  with  absolute  ownership,  for  at  common  law  a 
trustee  of  lands  always  held  the  legal  title.  The  relative 
rights  of  the  parties  under  the  common  law  may,  therefore,  be 
restated  as  follows :  The  owner  of  uplands  abutting  upon  a 
navigable  river  where  the  tide  flows  and  ebbs,  takes  title  only 
to  high-water  mark.  While  he  does  not  own  the  tideway,  or 
the  lands  under  water  beyond  the  same,  he  has  the  easement 
of  passage  and  the  transportation  of  merchandise,  to  and  fro, 
between  the  navigable  water  and  his  land ;  to  lish  and  draw 
nets ;  to  land  boats  and  to  load  and  unload  the  same.  These 
privileges  are  absolute  property  rights  as  against  all  but  the 
state.  The  state  holds  the  title  in  fee  in  the  tideway  and  to 
the  lands .  under  water  beyond  the  same,  as  trustees  for 
the  public  in  its  organized  capacity.  As  such  trustee  and 
in  the  exercise  of  its  governmental  functions  it  may 
improve  the  tideway  or  the  adjacent  waters  for  the 
benefit  of  navigation,  even  to  the  detriment  of  abutting 
upland  owners  and  without  compensation  to  them.  As  stated 
in  Sage  v.  Mayor^  etc.^  of  N.  Y.  {supra)^  this  rule  is  based 
upon  the  principle  that  "  when  any  public  authority  conveys 
land  bounded  by  tidewater,  it  is  impliedly  subject  to  those 
paramount  uses  to  which  the  government,  as  trustee  for  the 
public,  may  be  called  upon  to  apply  the  water  front  for  the 
promotion  of  commerce  and  the  general  welfare." 
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Does  this  principle  of  implied  or  reserved  power  extend 
to  any  public  use  of  the  tideway  or  the  waters  beyond  the 
v^  same  for  purposes  not  related  to,  or  connected  with,  naviga- 

,  tion  and  doramerce?  The  basis  of  the  theory  upon  which 
the  trusteeship  of  the  state  in  our  tideways  and  tidewaters  is 
founded  seems  to  be  that  there  are  certain  rights  of  naviga- 
tion and  commerce  by  water  which  are  common  to  all  and 
are,  therefore,  paramount  to  the  rights  of  individuals.  As 
was  said  in  the  Stat&n  Isla/fid  Ferry  Case  (68  N.  Y.  77) : 
"  The  sea  and  the  navigable  rivers  are  natural  highways,  and 
any  obstruction  of  the  common  right  or  exclusive  appropria- 
tion of  their  use  is  injurious  to  commerce,  and  if  permitted 
at  the  will  of  the  sovereign  would  very  likely  end  in  crippling 
if  not  destroying  it."  Therefore  the  state,  which  is  the  pub- 
lic in  concrete  form,  is  charged  with  the  duties  and  vested 
with  the  powers  essential  to  the  establishment  and  preserva- 
tion of  these  common  rights.  The  very  implication  of  the 
trust  upon  which  the  state  holds  the  tideway  and  tidewaters 
speaks  of  the  definite  purpose  for  which  it  was  created.  If 
the  state  may  use  the  waterways  for  any  purpose  whatsoever, 
then  it  is  no  longer  a  trustee,  but  an  irresponsible  autocrat. 
If  it  may  erect  upon  our  tideways  or  tidewaters  any  kind  of 
structure  that  may  be  suggested  by  the  whim  or  caprice 
of  those  who  happen  to  be  in  power,  it  will  be  possible 
to  destroy  navigation  and  commerce  by  the  very  means 
designed  for  their  preservation  and  improvement.  Discus- 
sion of  this  question  seems  almost  superfluous  in  view  of 
the  definite  and  conclusive  construction  given  to  the  grants 
herein  referred  to  in  Sage  v.  Mayor ^  etc,  ofN,  Y.  (suj/ra).  The 
opinion  in  that  case  not  only  defines  the  extent,  but  also  sug- 
gests the  limitations  of  the  powers  of  the  state  over  its  tide- 
ways and  tidewaters.  If  the  trusteeship  of  the  state  in  the 
tideway  exists  only  for  the  purposes  above  enumerated,  it 
would  seem  to  follow  that  when,  in  the  exercise  of  its  general 
right  of  eminent  domain,  the  state  appropriates  the  tidewater 
to  uses  inconsistent  with  the  trust  upon  which  it  is  held,  that, 
is,  to  some  use  not  for  the  benefit  of  navigation,  compensa- 
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tion  should  be  made  to  the  riparian  proprietor  whose  rights 
have  been  abridged  or  taken  away.  Any  other  conclusion 
would  necessarily  admit  the  arbitrary  and  unlimited  powers 
of  the  state  over  its  tideways  and  tidewaters  for  any  and  eveiy 
purpose,  whether  connected  with  the  subject  of  navigation  or 
not ;  and  no  such  admission  should  iind  its  way  into  our  laws. 
In  BedUm  v.  N.  Y.  Floating  Dry  Dock  Co.  (112  N.  Y.  273) 
the  late  Chief  Judge  Huger  in  referring  to  the  scope  and 
effect  of  theDongan  and  Hon tgomerie grants  said:  "These 
grants  were  obviously  made  to  extend  municipal  control  over 
said  lands  and  enable  the  city  to  regulate  the  erection  of 
necessary  structures  upon  the  land  under  water  around  the 
island,  with  a  view  of  promoting  facilities  for  the  growing 
commerce  and  trade  of  the  port  of  New  York,  and  to  regu- 
late and  preserve  the  rights  of  riparian  owners  in  such  lands 
and  the  navigable  waters  covering  them.  *  *  *  It  has 
sometimes  been  said  that  the  ownersliip  of  the  fee  in  such 
lands  gave  the  city,  as  matter  of  legal  right,  authority  to  erect 
and  build  such  structures  thereon  as  they  saw  fit  to  make. 
We  are  inclined  to  think  that  this  proposition  to  its  full  extent 
cannot  be  maintained.  The  right  of  control  over  navigable 
waters  of  the  state  is  a  legislative  power  and  cannot  be 
destroyed  by  any  authority  whatsoever.  The  right  of  the 
people  to  use  the  natural  public  highways  is  jus  pvhliaxr  and 
cannot  be  taken  away  or  seriously  impaired." 

Let  us  now  examine  somewhat  more  carefully  into  the  char- 
acter of  the  structure  erected  upon  the  western  tideway  of  the 
Harlem  river  and  its  effect  upon  the  adjacent  uplands.  The 
act  under  which  it  was  laid  out  and  constructed  specifically 
limits  its  use  to  the  pursuit  of  pleasure  in  driving,  riding  or 
walking.  All  forms  of  commercial  traffic  are  rigidly  excluded 
therefrom.  It  consists  of  an  embankment  about  one  hundred 
and  fifty  feet  wide  and  from  five  to  eight  feet  in  height  above 
the  tideway.  It  can  be  crossed  only  by  means  of  subways  or 
overhead  bridges,  the  use  of  which  is  confined  to  pedestrians. 
The  uplands  west  of  the  same  are  as  completely  cut  off  from 
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the  use  of  the  river  as  they  would  be  if  the  city  had  erected 
upon  its  bank  a  "  Chinese  wall "  instead  of  a  "  speedway." 
The  owners  of  these  uplands  are  deprived  not  only  of  those 
private  rights  which  inhere  in  their  ownership,  but  of  those 
privileges  which,  as  a  part  of  the  public,  they  enjoyed  in 
common  with  the  rest  of  the  public.  The  Harlem  river  as  a 
public  highway  was  open  to  them,  not  alone  as  a  means  of 
getting  to  and  from  their  own  lands,  but  for  all  the  purposes 
of  traffic  and  communication  to  which  such  an  artery  of  com- 
merce may  be  devoted.  Now  it  can  be  used  by  them  for 
neither  purpose.  If  these  changed  conditions  are  the  result 
of  improvements  to  general  navigation,  then,  as  we  have  seen, 
the  injured  upland  owner  is  remediless,  for  it  was  simply  the 
exercise  by  the  state  of  its  reserved  and  paramount  power 
over  its  tideways  and  tidewaters.  If,  on  the  other  hand,  such 
changes  are  created  by  the  state  or  municipality,  not  as  trus- 
tee for  the  people  of  the  tideways  and  tidewaters,  not 
for  any  improvement  of  navigable  waters  or  any  matter 
connected  therewith,  but  by  the  building  of  a  public  work 
which,  in  its  whole  length  and  breadth,  is  utterly  destructive 
of  navigation  and  commerce,  then  it  would  seem  to  follow  that 
the  persons  whose  property  has  been  taken,  or  whose  ease- 
ments have  been  destroyed  thereby,  are  entitled  to  compensa- 
tion under  the  constitutional  guaranty  that  no  private  property 
shall  be  taken  for  public  use  without  just  compensation.  The 
case  of  Duke  of  Buccleuch  v.  Metropolitan  Board  of  Works 
(L.  E.  [5  E.  &  I.  App.]  418)  is  quite  in  point  upon  the  facts 
before  us,  although  held  not  to  be  an  authority  upon  the  pre- 
cise question  which  was  decided  in  the  Sage  case.  The  Duke 
of  Buccleuch  was  the  occupant  under  a  lease  from  the  crown 
of  a  manor  house,  the  garden  of  which  ran  down  to  the  River 
Thames.  There  was  a  causeway  running  from  the  garden  to 
low-water  mark.  Under  the  "  Thames  Embankment  Act," 
passed  in  1862,  an  embankment  was  built  along  the  river  and 
a  road  constructed  between  it  and  the  garden.  In  an  action 
brought  for  damages  it  was  held  that  the  loss  of  the  river 
frontage  was  an  item  to  be  considered  in  determining  thq 
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depreciation  in  value  of  the  property.  As  stated  by  Judge 
Vann  in  the  Sage  case  the  recovery  in  the  Bxtccleuch  case 
was  based  primarily  upon  the  terms  of  the  "  Thames  Embank- 
ment Act."  But  Mr.  Baron  Cleasby,  one  of  the  law  lords 
who  sat  in  the  case,  was  of  the  opinion  that  "  the  deprivation 
of  the  water  right  is  clearly  an  injurious  affecting  of  the 
premises  to  which  it  is  annexed  within  the  proper  meaning  of 
that  term.  It  would  be  an  actionable  wrong  at  the  suit  of 
the  owner  unless  justified  by  special  acts,  and  it  is  unnecessary 
to  rely  uix)n  the  act  (Thames  Embankment  Act)  which  recog- 
nizes the  right  to  compensation  for  loss  of  river  frontage." 
The  analogy  of  this  case  to  the  Buccleuch  case  is  made  com- 
plete by  the  terms  of  the  statute  (Chap.  102,  L.  1893)  under 
which  the  counsel  to  the  corporation  of  the  city  of  New 
York  is  directed  to  institutQ  proceedings  tp  acquire  title  on 
behalf  of  the  mayor,  commonalty,  etc.,  in  and .  to  all  real 
estate  not  owned  by  the  city,  "  or  any  right^  title  or  interest 
therein  not  extinguishahle  hy  pvhlic  authority^  which  shall 
be  embraced  within  the  lines  of  the  driveway  *  *  *  and, 
except  as  provided  in  this  act,  all  provisions  of  law  relating  to 
the  taking  of  private  property  for  public  streets  or  places  in 
said  city  are  hereby  made  applicable  so  far  as  the  same  may 
he  necessary  for  the  acquiring  of  any  land^  property  rights^ 
terms,  easements  and  privileges  which  it  shall  be  necessary  to 
acquire  for  the  purposes  of  this  act."  The  Harlem  river  is 
no  less  a  highway  than  any  of  the  public  streets  of  New  York 
city.  It  is  the  settled  law  of  this  state  that  the  owners  of 
lands  abutting  upon  such  streets  have  easements  therein  which 
are  property  rights  and  cannot  be  destroyed  or  abridged  for  a 
public  use  without  compensation.  (Story  v.  iV.  Y,  E,  R, 
li,  Co.,  90  N.  Y.  168.)  In  that  case  Judge  Teaoy  said,  "to 
constitute  a  taking  it  is  sufficient  that  the  owner,  claiming 
compensation  has  some  right  or  privilege  secured  by  grant  in 
the  property  appropriated  to  public  use,  which  right  or  privi- 
lege is  destroyed,  injured  or  abridged  by  such  appropriation." 
In  the  case  of  Smith  v.  City  of  Rochester  (92  N,  Y.  464), 
which  arose  out  of  defendant's  diversion  of  the  waters  of 
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Homlock  lake  to  supply  its  residents  with  water  for  domestic 
purposes,  this  court  held  that  the  public  has  an  easement  in 
such  waters  for  the  purposes  of  travel,  as  on  a  highway,  and 
as  such  easement  pertains  to  the  sovereignty  of  the  state,  it  is 
inalienable  and  gives  the  state  the  right  to  use,  regulate  and 
control  such  waters  for  the  purposes  of  navigation.  It  was 
also  held  that  "  the  right  to  divert  the  water  for  other  uses, 
although  public  in  their  nature,  can  only  be  acquired  under  and 
by  virtue  of  the  sovereign  right  of  eminent  domain  and  upon 
making  just  compensation."  In  Barney  v.  Keokuk  (94  U.  S. 
324)  it  was  held  that  the  city  had  no  right  to  authorize  the 
erection  of  a  railroad  depot  on  the  water  line  of  a  marginal 
street  so  as  to  cut  off  the  plaintiff's  riparian  rights,  without 
his  consent  and  without  compensation,  although  it  might  build 
wharves  and  levees  on  the  bank  of  the  river  below  high-water 
mark  or  authorize  the  erection  of  a  packet  depot  as  a  necessary 
adjunct  to  a  steamboat  landing,  or  do  anything  else  that  was 
necessary  to  navigation  w^ithout  such  consent  and  compensa- 
tion. It  is  unnecessary  to  inquire  whether  the  appellant 
would  be  entitled  to  compensation  for  loss  of  his  riparian  ease- 
ments if  the  municipality  had  laid  out  and  constructed  in  the 
tideway  a  general  street  open  to  commercial  traflSc.  It  is 
enough  to  say  that  no  such  street  was  laid  out  and  constructed. 
Nor  are  we  concerned  with  the  extent  of  appellant's  alleged 
loss.  It  is,  undoubtedly,  the  fact  that  before  the  construc- 
tion of  this  driveway  the  appellant's  riparian  rights  were  of  a 
very  limited  character.  At  high  tide  the  tideway  was  covered 
with  shallow  water  which  only  afforded  passage  for  small 
boats  of  light  draught ;  at  low  tide  it  was  a  mud  bank  which 
interdicted  communication  between  the  river  and  the  uplands. 
It  may  even  be,  as  suggested,  that  the  appellant's  lands  are 
more  valuable  now  than  they  were  before  the  construction  of 
the  "  speedway."  However  that  may  be,  the  fact  remains 
that  the  question  whether  the  appellant  has  been  injured  by 
the  taking  of  his  riparian  easements  and  the  extent  of  his 
injuries^  if  any,  has  never  been  passed  upon.  He  was  entitled 
to  have  that  question  decided,  and  the  refusal  of  the  commis- 
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Bioners  to  consider  it  was  error  for  which  the  order  of  the 
court  below  should  be  reversed. 

The  order  of  the  Appellate  Division  should  be  reversed, 
with  costs  to  the  appellant,  and  this  proceeding  remitted  to 
the  Special  Term  with  directions  to  proceed  thereon  accord- 
ing to  law. 

Babtlett,  Vann,  Landon  and  Cullen,  JJ.,  concur; 
Pabkeb,  Ch.  J.,  and  Haight,  J.,  dissent  and  vote  for 
affirmance  for  the  reasons  stated  in  the  opinion  of  the  Appel- 
late Division. 

Ordered  accordingly. 


Alexander  M.  White,  Respondent,  v.  Nassaij  Trust  Com- 
pany, as  Executor  of  William  M.  Tebo,  Deceased, 
Appellant. 
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1.  Wharves— Right  op  Riparian  Owner  to  Maintain  Pier.  The 
right  of  a  riparian  owner  to  maintain  a  pier  extending  into  the  waters  of 
New  York  bay  is  not  affected  by  the  authority  conferred  by  chapter  702 
of  the  Laws  of  187d»  and  chapter  491  of  the  I^aws  of  1884,  upon  owners  of 
real  estate  in  that  locality  to  Ull  in  lands  under  water  to  exterior  bulkhead 
and  pier  lines. 

2.  Grant  from  State  —  Forfeiture.  The  question  of  the  forfeiture 
of  a  grant  from  the  state  to  a  riparian  owner  of  lands  under  water  adja- 
cent to  a  pier  maintained  by  him  because  of  failure  to  fill  in  the  land 
under  water  is  a  question  which  the  state  alone  can  raise  in  a  proper 
action. 

3.  Right  of  Pier  Owner  to  Dredge  Adjoining  Land.  Not  only 
has  the  lawful  owner  of  a  pier  extending  into  the  waters  of  New  York 
ba}'  the  general  right  to  dredge  the  adjoining  slip  to  the  extent  necessary 
to  make  it  commercially  useful,  but  the  duty  properly  to  dredge  such  slip 
was,  by  section  4,  chapter  254,  Laws  of  1860,  imposed  upon  him  as  a  pier 
owner. 

4.  Lateral  Hufport  —  Lands  under  Water.  Even  if  the  common- 
law  rule  of  lateral  support  is  applicable  to  lands  under  the  waters  of  the 
sea,  the  rule  regards  only  the  land  itself,  and  gives  no  right  to  such  sup- 
port for  a  pier  erected  upon  it. 

5.  Damages  to  Pier  from  Dredging  Slip.  The  owner  of  a  pier 
extending  into  the  waters  of  New  York  bay,  who  under  a  grant  from  the 
state  is  the  owner  of  land  under  water  adjacent  thereto,  does  not,  by 
dredging  such  land  for  the  purpose  of  constructing  a  dry  dock,  become 
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liable  to  the  owner  of  a  neighboring  pier  for  the  damage  caused  to  such 
pier  by  the  consequent  shifting  of  the  loose  soil  or  mud  upon  which  it 
was  rested. 

White  V.  Tebo,  43  App.  Div.  418.  reversed. 

(Argued  May  8,  1901;  decided  October  1,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  9,  1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury. 

This  action  was  brought  to  recover  damages  for  injuries  to 
plaintiff's  wharf,  alleged  to  have  been  caused  by  tlie  wrongful 
and  unlawful  acts  of  the  defendant's  testator  in  dredging 
beneath  the  waters  adjacent  to  said  wharf.  The  plaintiff  is 
the  owner  of  lands  fronting  on  New  York  bay,  in  the  borough 
of  Brooklyn,  at  the  intersection  of  the  southerly  line  of 
•  Twenty-fourth  street  with  the  waters  of  the  bay.  He  is  also 
the  owner  of  a  pier  extending  from  high-water  mark,  at 
Twenty-fourth  street,  into  the  bay  for  a  distance  of  over 
fifteen  hundred  feet.  This  pier  is  constructed  of  timber  cribs 
sunken  in  the  mud  and  filled  with  stones  and  earth.  Defend- 
ant's testator  was  also  tlie  owner  of  lands  fronting  on  said  bay, 
between  Twenty-third  and  Twenty-fourth  streets,  upon  a  por- 
tion of  which  there  was  a  pier  similar  to  that  of  the  plaintiff 
and  extending  into  the  bay  about  the  same  distance.  These 
two  piers  were  separated  by  a  slip,  or  channel,  one  hundred 
and  twenty-three  feet  in  width.  By  a  grant  from  the  state, 
defendant's  testator  became  the  owner  of  ninety-three  feet  in 
widtli  of  the  land  adjacent  to  this  pier  in  this  channel ;  which 
left  a  strip  of  thirty  feet  in  width  next  to  plaintiff's  pier. 
The  southerly  line  of  the  lands  owned  by  the  defendant's  tes- 
tator was  the  center  line  of  Twentv-fourth  street  extended. 
The  plaintiff's  northerly  boundary  was  the  southerly  line  of 
Twenty-fourth  street  extended.  The  strip  of  land  thirty  feet 
in  width  between  said  two  lines  remained  in  tlie  ownership  of 
the  state.  Tlie  natural  depth  of  the  water  in  the  slip  between 
the  two  piers  varied  from  three  to  ten  feet.     In  1888  the 
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defendant's  testator  dredged  the  part  of  the  slip  owned 
by  him  to  a  depth  of  about  thirteen  feet,  without  causing 
any  injury  to  plaintiffs  pier.  In  1893,  for  the  purpose 
of  constructing  a  dry  dock,  lie  dredged  his  portion  of  the 
slip,  for  a  distance  of  several  hundred  feet  from  high-water 
mark,  to  a  depth  of  twenty-six  feet.  During  a  part  of  the 
time  while  the  work  was  in  progress,  the  dredge  used  in  exca- 
vating was  so  placed  that  the  lateral  sweep  of  the  "  scoop  '* 
removed  a  considerable  portion  of  the  mud  of  the  bed  of  the 
land  owned  by  the  state.  As  a  result  of  this  part  of  the  ^ 
dredging,  the  soil  between  the  excavation  and  the  plaintiffs 
pier  fell,  or  slid,  into  the  hole  which  had  been  made  and  this^ 
caused  a  part  of  the  latter's  pier  to  sink  away  for  some  dis- 
tance of  its  length. 

These  facts  were,  in  substance,  found  by  the  trial  court  and 
are  not  in  dispute.  The  plaintiff  recovered  a  judgment  for 
the  cost  of  restoration  of  his  pier  and  that  judgment  has  been 
unanimously  affirmed  by  the  Appellate  Division,  in  the  sec- 
ond department 

William  iV.  Dykman  for  appellant.  At  common  law  the 
riparian  owner,  without  any  grant  of  lands  under  water,  could 
project  from  his  upland  a  pier  for  the  purposes  of  commerce. 
{Buffalo  V.  i?.,  Z.  cfe  W.  R.  Co.,  39  N.  Y.  Supp.  4 ;  Rumaey 
V.  N.  r.  <&  iT.  K  a.  Ji.  Co.,  133  N.  Y.  79 ;  Sage  v.  Mayor,  ' 
etc.,  154  N.  Y.  61.)  The  right  to  dredge  alongside  a  wharf 
projected  from  the  upland  is  necessary  to  the  full  enjoyment 
of  the  right  to  build  the  wharf.  (L.  1860,  ch.  254,  §  4 ;  L. 
1873,  ch.  702 ;  L.  1884,  ch.  491.)  The  defendant's  testator 
was  not  a  wrongdoer.  {Johnson  v.  Opj>enheim,  55  N.  Y. 
280.)  The  judgment  should  not  be  affirmed  because  of 
defendant's  failure  to  prop  up  the  plaintiff's  pier.  {Panton 
V.  Holland,  17  Johns.  92  ;  Laaala  v.  HoXbrook,  4  Paige,  169 ; 
Washburn  on  Easements,  §  444 ;  Carpenter  v.  Taylor,  164  N. 
Y.  171 ;  RuBsell  y.Briggs,  165  K  Y.  500.)  The  plaintiff  had 
no  right  to  have  the  structure  he  had  erected  on  the  confines 
of  his  land  receive  lateral  support  from  the  adjoining  lands 
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under  water,  parcel  of  the  bed  of  the  sea.  {Hendricks  v.  S. 
V.  M.y  etc.,  Co.j  58  Cal.  190.)  Tlie  upland  rule  as  to  lateral 
support  forbids  this  recovery.  {Smith  v.  Thackerak^  L.  R. 
[1  C.  P.]  564 ;  Gilmore  v.  DriscoU,  122  Mass.  199  ;  Strat/an 
V.  Knowles^  6  H.  &  N.  454;  Brown  v.  Bobbins^  4  H.  &  N. 
186;  Thurston  v.  Hancock^  12  Mass.  223;  Pantofh  v.  Hoi- 
landy  17  Johns.  92 ;  Ldsala  v.  Holbrooke  4  Paige,  169 ;  Hay 
V.  Cohoea  Co.,  2  N.  Y.  159 ;  McGuire  v.  Gra/nty  1  Dutch. 
356 ;  liicari  v.  Scott,  7  Watts,  460.) 

Percy  S.  Dudley  for  respondent.  The  decisive  point  on 
this  appeal  is  tliat  defendant's  testator  dug  beyond  the  boun- 
daries of  his  own  premises.  This  fact  was  alleged  and  proved  ; 
it  was  found  by  the  trial  justice,  and  the  finding  was  unani- 
mously approved  by  the  Appellate  Division,  and  is,  therefore, 
not  open  to  question  in  this  court.  {Harroun  v.  £.  El,  Z. 
Co,,  152  K  Y.  212;  C.  Ice  Co.  v.  Mayor,  etc.,  166  N.  Y. 
97.)  The  attempt  to  justify  the  digging,  partly  because  of  a 
supposed  condition  in  the  grant  and  partly  under  a  law  regu- 
lating the  care  of  wharves  and  adjoining  slips,  to  be  eflFective 
should  have  been  pleaded.  {Clifford  v.  Dam,  81  N.  Y.  52.) 
The  privilege  of  the  owner  of  land  to  excavate  upon  it,  even 
though  in  doing  so  he  may  injure  his  neighbor's  building  upon 
adjoining  land,  is  based  upon  the  right  of  a  man  to  do  what 
lie  wishes  with  his  own  property,  though  even  this  right  is 
Hmited  and  not  absolute.  Beyond  the  limits  of  the  land 
owned  by  him  the  right  to  excavate  does  not  exist.  {Booth 
V.  B.,  W.  cfe  0.  T.  B.  B.  Co.,  140  N.  Y.  275 ;  Ferrand  v.  Mar- 
shall, 19  Barb.  380 ;  21  Barb,  409  ;  Badcliff  v.  Mayor,  etc., 
4  N.  Y.  195 ;  Benmr  v.  A.  D.  Co.,  134  N.  Y.  156 ;  Hay  v. 
Cohoes  Co.,  2  N.  Y.  159  ;  Mairs  v.  Manh.  B.  E.  Ass^n.,  89 
N.  Y.  498;  St.  Peter  v.  Denison,  58  N.  Y.  416;  Jutte  v. 
Hughes,  67  N.  Y.  267;  Sullivan  v.  Dunham,  161  N.  Y. 
290 ;  Smith  v.  Thackerah,  L.  R.  [1  C.  P.]  564.)  Defendant's 
testator  disturbed  the  natural  boundary  of  the  sea,  admitted  it 
upon  his  land,  allowed  it  to  escape  from  his  land  and  to  enter 
upon  adjacent  land,  and  subjected   the  plaintiffs  land  to  th^ 
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action  of  the  sea  and  its  tides ;  he  was  liable  for  damage 
caused  thereby,  upon  a  principle  analogous  to  that  applied  in 
cases  of  interference  with  running  water.  {Pixley  v.  (Jlark^ 
35  KY.  520;  Tebo  v.  City  of  Brooklyn,  U^  K  Y.  341; 
Hartshorn  v.  Chaddock,  135  N.  Y.  116;  Covert  v.  Cran- 
ford,  141  N.  Y.  521 ;  MearB  v.  Dole,  135  Mass.  508.) 

Gray,  J.  I  think  this  judgment  should  not  stand.  The 
question  in  the  case  is  whether  Tebo,  the  defendant's  testator, 
in  dredging  out  the  slip  bj  his  pier,  could  become  liable  to  the 
plaintiff  for  any  damage  occasioned  to  the  latter's  neighboring 
pier,  by  reason  of  the  soil,  upon  which  it  stood,  subsiding,  or 
falling  away,  into  the  excavation  made  by  the  dredging. 
There  is  no  finding  that  the  dredging  was  negligently  per- 
formed ;  although  it  is  found  that  the  dredge,  in  its  operation, 
excavated  a  portion  of  the  state  land  intervening  between 
Tebo's  slip  and  the  plaintifPs  pier.  Negligence  will  not  be 
presumed  and  our  assumption  must  be  that  the  excavation 
beyond  Tebo's  boundary  line  was  accidental,  or  without,  any 
intention  to  prejudice  the  plaintiff  in  any  of  his  rights.  The 
theory,  upon  which  the  plaintiff's  right  to  recover  has  been 
upheld,  is  that  the  plaintiff  had  an  easement  of  lateral  support 
in  the  adjacent  land  and  that  it  was  the  defendant's  duty  to 
protect  the  plaintiff's  pier  by  preserving  to  it  what  lateral 
support  there  had  been.  I  entertain  the  gravest  doubt  that 
the  common-law  rule  thus  invoked  has  its  proper  application 
to  the  case  of  land  under  the  waters  of  the  sea.  The  differing 
circumstances  and  the  interests  of  the  state  incline  me  to  the 
view  that  it  should  not  be  applied.  But  if  we  should  assume 
that  it  might  apply,  still,  in  my  opinion,  the  plaintiff  made 
out  no  right  to  recover  damages.  Tebo's  wrongdoing,  if  any 
thei*e  was,  consisted  in  the  fact  that  he  excavated  the  sea  bot- 
tom by  his  dredge  to  a  depth  which,  by  force  of  natural 
laws,  drew  into  it  the  soft  and  plastic  mud  upon  the  adjacent 
and  intervening  land  of  the  state,  with  the  consequence  that 
the  plaintiff's  pier,  losing  some  of  its  previous  support,  yielded 
and  sank, 
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Tebo,  as  riparian  owner,  bad    the  common-law  right,  as 
against  all  but  the  state,  to  have  his  access  to  the  navigable 
part  of  the  waters  in  front  of  his  upland  and,  by  grant  from 
the  state,  the  lands  under  water,  between  high  and  low-water 
mark,  became  his  for  their  appropriation  to  the  purposes  of 
commerce,  by  the  erection  of  a  dock,  or  docks,  thereon.     He 
constructed  a  pier  out  from  high-water  mark  and  a  slip,  by 
which  it  could  be  availed  of  for  commercial  uses.     By  the 
legislation  of  1873  and  1884,  (Chaps.  702  and  491),  the  own- 
ers of  real  estate  in  that  locality,  fronting  on  the  water,  were 
authorized  to  fill  in  the  lands  under  water  to  exterior  bulk- 
head and  pier  lines.     That,  however,  did  not  affect  the  right 
of  Tebo  to  maintain  the  pier.     It  was  a  permission  from  the 
state  and  not  a  command.     He  was  under  no  obligation  to 
destroy  the  pier  property.     There  is  no  question  here  upon 
his  grant,  or  of  his  compliance  with  its  conditions.     If  the 
grant  to  Tebo  is  to  be  construed  as  requiring  the  grantee  to 
fill  in  the  lands  under  water  and  a  failure  to  do  so  has  entailed 
a  forfeiture  of  the  grant,  that  is  a  question  which  the  state 
alofie  can  raise,  in  a  proper  action.     Having  then  an  apparent 
right  to  maintain  his  pier,  it  would  seem  to  follow  that  he 
had  a  clear  right  to  dredge  out  the  slip  alongside  the  pier,  to 
any  proper  depth  to  make  it  commercially  useful,  and  of  the 
purposes  of  commerce  the  maintenance  of  a  dry  dock  is  cer- 
tainly no  inconsiderable  one.     A  slip   with   water  of  suflB- 
cient  depth  to  float  vessels  was  a  necessary  incident  to  the 
pier.    Not  only  had  Tebo   the  general  right  to  dredge  his 
slip,  to  the  extent  necessary  to  make  it  commercially  use- 
ful ;  but  the  duty  rested   upon  him   by  statute,  as  a  pier 
owner,  to  properly  dredge  the  adjoining  slip.      (L.   1860, 
ch.   254,    sec.   4.)     If  it  is  an  admissible  legal   proposition 
that  he   owed   a  duty   to   the  plaintiff   to   protect  him   in 
the  enjoyment  of  an  easement  of  lateral  support  to  his  pier  in 
the  adjacent  land,  it  was,  at  most,  one  which  regarded  the 
land  itself  and  not  the  structure  upon  it.    Tebo  had  a  right  to 
excavate  upon  his  lands  and  the  limitation  upon  that  right,  if 
we  are  to  apply  the  common  law  rule  referred  to,  was  that  it 
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should  be  without  injury  to  the  adjacent  land  in  its  natural 
state.  If  that  land  had  been  burdened  by  the  owner  with 
some  improvement,  that  fact  gave  to  him  no  right  to  claim 
any  greater  easement  of  lateral  support.  This  rule  should  be 
regarded  as  settled  by  the  decisions  of  the  courts  of  this  state. 
{Lasala  v.  Holbrooke  4  Paige,  169  ;  Far  rand  v.  Marshall^  19 
Barb.  380 ;  and  aff'd.  21  ib.  409 ;  Dorrity  v.  Rapp,  72  N. 
Y.  307  5  Booth  V.  7^.,  TF.  cj6  0.  T,  li,  R.  Co.,  140  ib.  267.  And 
see  Washburn  on  Easements,  4th  ed.,  pp.  585,  586.)  The 
courts  in  Massachusetts,  at  an  earlier  day,  had  declared  this 
rule  in  Thurston  v.  Hancock,  (12  Mass.  223),  and  in  Gilmore 
V.  Driacoll,  (122  Mass.  199),  it  was  mentioned  as  a  rule  which 
had  the  weight  of  American  authority ;  a  number  of  cases 
being  cited. 

The  situation,  here,  was  that  all  these  lands  under  water,  in 
question,  being  part  of  the  bed  of  the  bay  of  New  York,  con- 
sisted of  mud  ;  which,  having  no  consistency,  would  subside  or 
fall  away,  with  any  change  effected  in  the  level  of  the  adjacent 
sea  bottom,  and  to  that  result  the  weiglit  of  the  pier  would, 
naturally,  contribute.  There  is  no  finding  that  the  pier  did 
not  increase  the  lateral  pressure  upon  the  adjacent  land  and, 
therefore,  the  natural  presumption  may  be  indulged,  under 
the  circumstances,  that  it  did.  It  is  plain  that  no  appreciable 
damage  could  have  been  done  to  the  plaintiff's  land.  In  its 
natural  state,  it  was  soft  mud  Its  withdrawal  or  subsidence 
would,  ordinarily,  be  of  advantage  in  the  deepening  of  the  . 
water.  Its  subsidence,  in  the  nature  of  things,  must  have 
happened  and  it  is  only  by  considering  the  effect  upon  the 
superstructure  of  the  pier,  that  we  get  at  the  damage  to  the 
plaintiff.  But,  witlun  the  rule  of  law,  as  it  has  been  declared 
in  England  and  in  this  state,  that  could  not  give  rise  to  a  cause 
of  action.  {Smith  v.  Thacherah,  L.  R.  [1  C.  P.,]  564 ;  Lasala 
v.  Ilolhrook,  aupi'a  /  Booth  v.  7?.,  W.  d&  0,  T.  R,  R,  Co., 
supra.) 

As  it  was  observed  by  Judge  Andrews  in  the  Booth  case, 
in  speaking  of  the  rule  as  applying  only  to  lands  in  their 
natural  condition  and  as  not  extending  so  as  to  give  to  the 
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owner  of  a  bailding  the  right  to  a  lateral  support,  there  was, 
in  this  case,  ^'  damage  but  no  wrong,  because  what  was  done 
by  the  adjacent  owner  was  in  the  lawful  and  permitted  use  of 
his  property."  In  dredging  out  his  slip,  Tebo  was  in  the  law- 
ful exercise  of  his  property  rights  and  as  that  which  resulted 
to  the  plaintiffs  lands  was  not  a  damage  of  any  appreciable 
nature,  he  cannot  be  rendered  liable  because  the  plaintiffs 
pier  sank  with  the  subsidence  of  its  plastic  bed.  This  is  the 
result  which  I  reach  upon  the  theory  that  the  common-law 
rule  of  lateral  support  is  applicable.  But,  as  I  have  suggested, 
it  cannot,  reasonably,  be  applicable  to  such  conditions.  Applied 
to  the  land,  as  it  is  usually  owned,  it  can  be  seen  to  have  its 
reasonable  operation  upon  the  relative  obligations  of  adjacent 
landowners ;  but  I  am  quite  unable  to  see  how  it  Iiad  any 
relevancy  to  the  case  of  lands  under  water,  where  the  tide 
ebbs  and  flows ;  whose  ownership  is  in  the  state,  in  trust  for 
the  benefit  of  the  people,  and  which  are  granted  by  the  state 
for  the  advancement  of  its  commerce. 

Then,  in  my  opinion,  there  is  a  further  view  to  be  taken  of 
this  question  from  the  standpoint  of  the  state.  While  the 
grant  was  obtained  by  Tebo  for  his  private  advantage,  never- 
theless, it  was  made  by  the  state,  primarily,  in  pursuance  of 
a  policy  to  benefit  the  municipality  by  the  improvement  of  its 
harbor  and,  therefore,  to  advantage,  to  that  extent,  the  com- 
monwealth. {Langdim  v.  Mayor ^  etc.,  of  N.  Y.j  93  N.  Y.  129.) 
It  contemplated,  a  development  of  the  subject  of  the  grant  by 
the  grantee,  in  a  direction  that  would  promote  the  purposes  of 
commerce.  As  I  have  before  observed,  the  question  is  not 
here  as  to  whether  Tebo  has  complied  with  the  conditions  of 
the  grant.  If  he  has  not,  that  is  for  the  state  to  assert.  If 
it  shall  be  held  in  this  case  that  the  owner  of  lands  lying  under 
the  waters  of  the  sea  cannot  deepen,  or  improve,  them  for 
commercial  purposes,  without  incurring  a  possible  liability  to 
an  adjacent  owner  by  reason  of  the  effect  upon  his  structures 
of  the  shifting  of  the  loose  soil  or  mud,  upon  which  they 
were  insufficiently  rested  ;  or  if  he  is  legally  bound  to  antici- 
pate such  a  result  and  to  make  exertions  to  protect  all  such 
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adjacent  stractures,  the  precedent  must  militate  against  the 
free  and  effective  operation  of  the  policy  of  the  state,  as  it 
would  tend  to  impose  a  more  or  less  onerous  burden  upon  the 
riparian  proprietor  in  the  exercise  of  his  right  to  develop  his 
water  properties.  The  deepening  by  Tebo  of  his  slip  was  to 
make  it  available  to  vessels  entering  from  the  public  highway 
of  the  sea.  As  long  as  he  elected  not  to  avail  himself  of  the 
permission  to  fill  in  his  lands  under  water,  they  remained  a 
part  of  the  bay  of  New  York  and  that  was,  too,  the  case  with 
those  intervening  between  his  property  and  the  plaintiff's  and 
which  still  remained  in  the  ownership  of  the  state.  It  was 
Tebo's  right  and  it  was  the  interest  of  the  state  that  he  should 
make  use  of  his  water  properties  for  purposes  of  commerce, 
and  no  restrictions  upon  that  riglit  should  be  countenanced  by 
the  courts,  which  interfere  with  its  lawful  exercise  ;  unless 
they  can  be  seen  to  be  based  upon  some  rule  of  property  of 
clear  and  obvious  application  in  such  cases. 

For  these  reasons,  I  think  the  judgment  should  be  reversed 
and  a  new  trial  ordered,  costs  to  abide  event. 

Parker,  Ch.  J.,  Bartlbtt,  Mabtix  and  Vaxn,  J  J.,  concur  ; 
Haioht  and  Werner,  JJ.,  dissent. 

Judgment  reversed,  etc. 


John  II.  Bosworth,  as  Receiver  of  the  Genesee  National 
Savings  and  Loan  Association,  Appellant,  v.  Charles  M. 
Allen  et  al.,  Respondents. 

1.  Corporations— Liability  of  Directors  to  Account  in  Equity  as 
Trustees.  The  directorB  of  a  corporation,  while  not  technically  trustees 
thereof,  as  the  title  of  the  corporate  property  is  vested  in  the  corpora- 
tiun  itself,  are  charged  with  the  duties  of  trustees  and  bound  to  care  for 
its  property  and  manage  its  affairs  in  good  faith,  and  for  a  violation  of 
that  duty  resulting  in  waste  of  assets,  injury  to  its  property  or  unlawful 
gain  to  themselves,  they  are  liable  to  account  in  equity  to  the  corporation, 
or  its  representatives,  the  same  as  ordinary  trustees. 

2.  Equity  —  Action   to  Becover  Property  Lost  and  Damages 
Caused  through  Conspiracy  op  Directors  and  to  Annul  Con 
TRACT  Made  in  Pursuance  Thereof.    When  the  directors  and  officers 
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of  a  corporation,  acting  in  pursuance  of  a  conspiracy,  resigned  tbeir  posi- 
tions and  elected  in  their  places  certain  persons  whom  they  knew  to  be 
irresponsible  and  untrustworthy  and  placed  in  their  possession  and  under 
their  management  and  control  the  property,  rights  and  interests  of  the  cor- 
poration, in  consideration  of  certain  unlawful  payments  to  be  made  and 
contracts  to  be  performed  for  their  benefit  by  such  new  directors,  and  the 
property  and  assets  of  the  corporation  were,  in  consequence,  wasted  thereby 
and  by  extravagant  and  unnecessary  expenses  paid  and  improvident  con- 
tracts made  by  the  substituted  directors,  an  action  in  equity  for  an  account- 
ing may  be  maintained  against  the  directors  who  resigned  in  consequence  of 
the  conspiracy,  to  discover  and  fix  the  value  of  assets  improperly  withheld 
pursuant  to  the  conspiracy  and  of  all  property  lost  and  damages  caused  by 
their  wrongful  acts,  and  to  compel  them  Jointly  and  severally  to  pay  the 
aggregate  amount  thereof  over  to  the  corporation  or  a  receiver  thereof,  and 
since  it  was  part  of  the  fraudulent  confederation  into  which  they  all 
entered  and  part  of  the  wrong  intended  and  accomplished  by  them,  to 
also  set  aside  a  written  contract  between  one  of  them  and  the  corpora- 
tion whereby  assets  thereof  were  to  be  wrongfully  diverted  to  him. 

3.  Pleading  —  Joinder  op  Cause  of  Action  for  Equitable 
Accounting  and  of  Cause  of  Action  to  Set  Aside  Contract. 
The  cause  of  action  to  set  aside  the  contract  may  properly  be  united  with 
the  CHUse  of  action  to  compel  an  accounting  for  the  injurious  results  of 
the  arrangement  of  which  it  is  a  part,  since  both  causes  of  action  were 
founded  upon  claims  against  trustees,  arising  by  operation  of  law  within 
the  meaning  of  section  8  of  the  Code  of  Civil  Procedure,  and  all  the 
injuries  charged  result  from  the  overt  acts  of  the  defendants,  pursuant  to 
and  in  execution  of  the  conspiracy. 

Genesee  Nat.  8av,  &  Loan  Assn.  v.  Allen,  57  App.  Div.  638,  reversed. 

(Argued  June  6,  1901;  decided  October  1,  1901.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment, made  January  8,  1901,  affirming  an  interlocutory  judg- 
ment of  Special  Term  sustaining  demurrers  to  the  complaint. 

The  substance  of  the  complaint  is  as  follows :  In  1898.  the 
defendants  were  directors,  duly  elected  by  the  stockholders,  of 
the  Genesee  National  Savings  &  Loan  Association,  a  domestic 
corporation,  the  defendants  Silas  N.  Gallup,  James  Walling, 
Ellery  G.  Allen  and  Eli  H.  Gallup  being  respectively  the 
president,  vice-president,  secretary  and  treasurer,  and  the 
defendant  Charles  M.  Allen,  the  attorney  for  said  corporation, 
appointed  by  the  tmstees  pursuant  to  the  by-laws.  About  the 
11th  of  November,  1898,  without  the  knowledge  or  consent 
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of  the  stockliolders  and  in  violation  of  their  duty  to  the  cor- 
poration, the  defendants  conspired  with  John  L.  White  and 
John  W.  Reynolds,  whom  they  knew  to  be  irresponsible  and 
untrustworthy,  to  elect  them  and  other  persons  to  be  desig- 
nated by  them,  whom  they  could  control,  as  directors  of  the 
corporation,  and  to  thereby  place  its  business  and  property 
under  their  charge  and  subject  to  sale  and  disposition  by 
them.  Pursuant  to  said  conspiracy  the  defendants  agreed 
with  Reynolds  and  White  to  resign  in  succession  their  posi- 
tions as  directors  and  officers  and  elect  in  their  places  the  said 
Reynolds  and  White  and  other  persons  to  be  designated  by 
them  for  such  purpose  and  to  thereby  place  in  their  possession 
and  under  their  management  and  control  the  property,  rights 
and  interests  of  the  corporation,  and  to  render  the  same  sub- 
ject to  sale  and  disposition  by  the  substituted  management. 
In  consideration  of  this  agreement  and  these  acts  to  be  done 
by  the  defendants,  said  Reynolds  and  White,  and  their 
associates,  were  to  pay  to  the  defendants  upon  the  surrender 
of  their  capital  stock  to  the  corporation  the  sum  of  $13,4r34r.94-, 
which  exceeded  its  withdrawal  value  by  $1,168.53.  It  was 
also  part  of  the  consideration  that  the  corporation,  by  its  board 
of  directors,  should  hire  the  defendant  Charles  M.  Allen  as 
its  counsel  for  the  period  of  two  years  at  a  compensation  of 
$200  a  month,  and  tlmt  the  defendants  should  be  paid  by 
Reynolds  and  White  and'  the  persons  selected  by  them  a  bonus 
of  about  $18,000.  In  furtherance  of  such  conspiracy  this 
agreement  was  carried  into  effect  in  all  respects  by  the  elec- 
tion of  the  new  directors  and  officers,  the  placing  of  the  busi- 
ness, property  and  effects  under  their  charge,  and  the  making 
of  a  written  contract  with  Charles  M.  Allen  to  employ  him  as 
counsel  for  the  period  and  at  the  rate  of  compensation  afore- 
said. Such  sums  of  money,  to  wit,  $1,168.53  and  about 
$18,000,  were  also  paid  in  accordance  with  the  agreement. 
All  this  is  alleged  to  have  been  done  on  or  about  the  11th  of 
November,  1898. 

It  is  further  alleged  that  between  the  day  last  named  and 
April  15th,  1899,  said  White  and  Reynolds  and  their  associ- 
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ates,  as  trustees  and  officers,  grossly  mismanaged  the  business 
and  property  of  the  corporation  and  wasted  its  assets  by  the 
payment  of  unnecessary  and  unearned  salaries  to  themselves 
and  others  to  the  amount  of  $7,425.79,  and  by  the  payment  of 
extravagant  and  unnecessary  expenses  in  managing  tlie  busi- 
ness of  the  corporation  to  the  amount  of  about  $5,000.  On 
or  about  the  11th  of  November,  1898,  White,  Reynolds,  and 
their  said  associates,  as  trustees  and  officers  of  the  corporation, 
made,  various  v^astef ul  and  improvident  contracts  against  the 
rights  of  the  corporation  and  its  stockholders,  and  without  their 
knowledge  or  consent.  The  corporation  was  compelled  to 
expend  about  $5,000  in  annulling  said  contracts,  recovering 
real  estate  conveyed  pursuant  thereto,  obtaining  possession  of 
its  assets  and  property,  and  ousting  White,  Reynolds  and  their 
associates  from  their  positions  as  officers  and  trustees.  It  was 
also  deprived  of  rents,  issues  and  profits  of  said  real  estate 
and  interest  on  money  paid  on  said  improvident  contracts, 
amounting  to  about  $3,000.  On  the  15th  of  April,  1899,  the 
corporation  repudiated  its  contract  with  Charles  M.  Allen  and 
removed  him  from  office  as  its  counsel,  but  he  claims  that 
said  contract  is  still  binding  and  that  he  is  entitled  by  virtue 
thereof  to  receive  the  compensation  stipulated  thereby. 
J  The  relief  demanded  is  that  the  Allen  contract  be  annulled  ; 
that  the  amount  of  money  paid  to  the  defendants,  as  alleged, 
be  ascertained  and  determined,  and  that  they  be  required  to 
account  for  it ;  that  the  amount  of  damages  sustained  by  the 
corporation  by  the  wrongful  acts  of  the  defendants  be  fixed, 
and  that  it  have  judgment  therefor.  There  was  also  a  prayer 
for  general  relief. 

The  defendant  Charles  M.  Allen  demurred  to  the  complaint 
^  upon  the  ground  that  causes  of  action  were  improperly  united 
therein,  to  wit :  A  cause  of  action  upon  contract  to  recover 
$18,000  received  by  the  defendants  to  the  use  of  the  plain- 
tiff, united  with  a  cause  of  action  in  tort  to  set  aside  a  con 
tract  in  writing  fraudulently  entered  into  with  said  Allen, 
and  with  a  canse  of  action  to  recover  moneys  which  were 
wrongfully  paid  to  the  defendants  over  and  above  the  value 
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of  their  stock,  and  with  a  cause  of  action  to  recover  damages 
for  a  conspiracy  entered  into  between  the  defendants  and 
John  L.  White  and  others. 

The  defendants  William  C.  Barnard,  James  Walling  and 
EUery  G.  Allen  demurred  upon  the  same  ground,  specifying 
as  the  subjects  of  misjoinder  a  cause  of  action  to  cancel  a  con- 
tract made  with  one  of  the  defendants  through  fraud;  a 
cause  of  action  to  recover  moneys  paid  to  the  defendants  over 
and  above  the  withdrawal  valne  of  their  shares,  and  a  cause 
of  action  to  recover  damages  by  reason  of  a  conspiracy  between 
the  defendants  and  White  and  others. 

The  defendants  Silas  K  Gallup,  Eli  H.  G^allup  and  Charles 
W.  Winspear,  demurring  upon  the  same  ground,  specified  as 
the  subjects  of  misjoinder  a  cause  of  action  on  contract  to 
recover  $18,000  paid  to  the  defendants  for  their  resignation 
as  officers  of  the  corporation  and  the  substitution  of  others  in 
their  places,  being  for  money  had  and  received  by  defend- 
ants belonging  to  the  plaintiff ;  a  cause  of  action  in  tort  to 
set  aside  the  contract  made  with  Charles  M.  Allen ;  another  to 
recover  the  sum  of  $1,168.32  as  damages  sustained  by  tlie 
corporation  through  the  wrongful  acts  and  conspiracy  of  the 
defendants  with  Reynolds,  White  and  others  ;  and  finally  one 
for  damages  sustained  by  the  corporation  through  the  wrong- 
ful acts  and  conspiracy  of  the  defendants  with  Reynolds, 
White  and  others  in  turning  over  the  corporation  to  them 
and  enabling  them  to  grossly  mismanage  its  business  and 
waste  its  effects. 

Upon  the  trial  of  the  issues  of  law  before  the  Special  Term 
it  was  found  that  causes  of  action  were  improperly  united, 
viz.,  one  on  contract  to  recover  $18,000  received  by  the 
defendants  to  the  use  of  the  plaintiff,  united  with  a  cause  of 
action  in  tort,  to  wit,  one  to  set  aside  a  contract  with  Charles 
M.  Allen  entered  into  tlirough  fraud  ;  another  to  recover 
moneys  paid  to  the  defendants  in  excess  of  the  value  of  their 
stock,  and  a  third  to  recover  damages  by  reason  of  a  con- 
spiracy between  the  defendants  with  White  and  others  to 
turn   over  the  property  of   the  plaintiff  to  them,   knowing 
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them  to  be  irFeeponsible  and  untruetworthj.  An  interlocu- 
tory judgment  was  directed  and  entered  accordingly,  which, 
upon  appeal,  was  affirmed  bj  the  Appellate  Division  without 
an  opinion,  two  of  the  justices  dissenting.  Upon  the  appli- 
cation of  the  plaintiff  this  appeal  was  allowed  and  the  follow- 
ing questions  certified  to  us  for  decision  : 

First.  Whether  the  complaint  herein  states  more  than  one 
cause  of  action. 

Second.  Whether,  if  the  complaint  states  two  or  more 
causes  of  action,  thej  belong  to  the  same  class,  either  tort  or 
contract,  and  may  be  joined. 

Third.  Whether  or  not,  if  the  complaint  states  two  or  more 
causes  of  action,  they  arose  out  of  the  same  transaction  and 
are  consistent  with  each  other. 

David  N.  Salisbury  for  appellant.  The  complaint  states 
but  one  cause  of  action.  {People  v.  Tweedj  6  Hun,  353 ;  63 
N.  Y.  194 ;  Gamer  v.  Harmony  Mills,  6  Abb.  [N.  C]  212 ; 
Vande7*slice  v.  Newton,  4  N.  Y.  130 ;  Bliss  v.  Winters,  38 
App.  Div.  174 ;  Thomas  v.  Thom^as,  9  App.  Div.  4S7 ;  Zoo- 
oolo  V.  Stern,  25  Misc.  Rep.  246 ;  Lang  v.  Thucher,  48  App. 
Div.  313 ;  Porter  v.  7.  B.  Co.,  163  N.  Y.  79 ;  Elias  v. 
Schweyer,  27  App.  Div.  69 ;  Smith  v.  Rathhun,  22  Hun,  150.) 
If  the  facts  alleged  constitute  two  or  more  causes  of  action 
they  belong  to  tlie  same  class,  either  tort  or  contract,  and  may 
be  joined.  (Code  Civ.  Pro.  §  484,  subds.  1,  6  ;  §  3343,  subd. 
10 ;  McClure  v.  Law,  161  N.  Y.  78.)  If  the  complaint  states 
two  or  more  causes  of  action  they  arise  out  of  the  same  trans- 
action, are  consistent  with  each  other  and  may  be  joined. 
{McClure  v.  Law,  161  N.  Y.  78;  Nat.  T  Co.  v.  Gleason, 
77  N.  Y.  400  ;  Mahler  v.  Schmidt,  43  Hun,  512  ;  Code  Civ. 
Pro.  §  484,  subd.  9 ;  Oamer  v.  Thome,  56  How.  Pr.  452 ; 
6  Abb.  [N.  C]  212;  Lamming  v.  Oalusha,  135  K  Y.  239; 
Cass  V.  Higeribotam,  100  N.  Y:  248 ;  Mackenzie  v.  Hatton, 
6  Misc.  Eep.  154.) 

Riofiard  E.  White  for  Charles  M.  Allen,  respondent 
There  are,  at  least,  two  causes  of  action  in  plaintiff's  complaint 
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which  are  improperly  joined.  {McOlure  v.  Wilaoriy  13  App. 
Div.  274 ;  McClure  v.  Law,  20  App.  Div.  462 ;  161  K  Y. 
78 ;  Bank  of  Bdoit  v.  Beale,  34  N.  Y.  473  ;  Rodermund  v. 
Clark,  46  N.  Y.  354 ;  Keep  v.  Kaufman,  56  N.  Y.  332 ; 
Goldberg  v.  Utley,  60  N.  Y.  429 ;  Wiles  v.  Siiydam,  64  N. 
Y.  173.) 


Jieed  cfe  Shutt  for  Silas  N.  Gallup  et  al.,  respondents. 
The  first  and  second  causes  of  action  to  recover  the  alleged 
tl, 168.53  and  the  $18,000  are  actions  ex  contractu  to  recover 
the  consideration  made  by  defendants  out  of  the  contract  of 
sale  of  their  trnst  relationship  with  plaintiff  corporation.  (1 
Ency.  PI.  &  Pr.  84,  93 ;  Cobl  v.  Dows,  10  N.  Y.  841 ;  Freer 
V.  Deiitoix,  61  N.  Y.  495;  3  Black.  Comm.  163;  McChtre  v. 
Law,  161  N.  Y.  79  ;  20  App.  Div.  463  ;  Sugden  v.  Cross- 
land,  3  Smale  &  G.  192 ;  Perry  on  Trusts,  §  427 ;  Sheridaii 
V.  Sheridan  E.  L.  Co.,  38  Hun,  395 ;  Cook  on  Corp.  §  650 ; 
Penman  v.  Slocum,  41  N.  Y.  53 ;  1  Am.  &  Eng.  Ency.  of 
Law  [2d  ed.],  1072,  1181 ;  Mecham  on  Agency,  §§  113,  469, 
522;  Patrick  v.  Metcalf,  37  N.  Y.  332;  Butterworth  v. 
Gould,  41  N.  Y.  457 ;  Ro^€e  v.  Bank  of  Auburn,  51  N.  Y. 
675;  Hathaway  v.  Town  of  Homer,  54  N.  Y.  656.)  The 
third  cause  of  action  is  in  the  natare  of  a  disaffirmance  of  the 
contract  of  sale  of  plaintiflPs  property  because  of  the  alleged 
conspiracy,  and  seeks  to  declare  void  the  contract  with  Allen 
which  is  part  of  the  consideration  for  that  contract  claimed  to 
be  void  because  of  the  conspiracy.  (14  Am.  &  Eng.  Ency.  of 
Law  [2d  ed.],  161 ;  21  Am.  &  Eng.  Ency.  of  Law  [1st  ed.],  91.) 
The  fourth  cause  of  action  is  one  in  tort  to  recover  damages 
sustained  in  consequence  of  defendants'  breach  of  trust  in  con- 
spiring wrongfully  and  unlawfully  with  White,  Reynolds  and 
ethers  and  in  pursuance  thereof  turning  plaintiflPs  offices  and 
property  over  to  said  persons,  knowing  them  to  be  untrust- 
worthy and  irresponsible,  whereby  plaintiflE  suffered  injury 
and  loss.  (Cooley  on  Torts,  124,  125  ;  6  Am.  &  Eng.  Ency. 
of  Law  [2d  ed.],  832, 849  ;  7  Ency.  of  PI.  &  Pr.  362,  363 ; 
Avila  v.  M.  C,  Co.,  32  Hun,  1 ;  Brewer  v.  Foid,  59  Hun, 
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25.)  Plaintiff's  claim  that  there  is  but  one  cause  of  action, 
the  gist  of  which  is  unlawful  conspiracy,  cannot  be  upheld, 
for  plaintiff  claims  the  consideration  received  by  defendant  as 
monej'  belonging  to  to  it.  (6  Am.  &  Eng.  Ency.  of  Law  [2d 
ed.],  832 ;  J\\  T,  Co.  v.  GUason,  77  N.  Y.  400 ;  N.  Y.  G. 
<&  L  Co,  V.  Gleaaon^  78  X.  Y.  503,  508 ;  McClure  v.  Wilson  ^ 
13  App.  Div.  278 ;  McClure  v.  Law,  20  App.  Div.  462.) 

C,  M,  Alien  for  William  V.  Barnard  et  al.,  respondents. 
If  different  causes  of  action  are  in  fact  united  in  the  sapie 
complaint,  even  though  not  separated  and  numbered,  but 
pleaded  as  one,  the  con^plaint  is  demurrable,  unless  the  causes 
are  such  as  the  Code  permits  to  be  joined  in  one  action. 
{Goldberg  yf,  Utley,  60  N.  Y.  429  ;  WUes  v.  Suydam,  64  K. 
Y.  173.)  The  plaintiff's  claim  to  recover  the  money,  alleged 
to  have  been  paid  to  defendants  as  a  consideration  for  the 
transfer,  is  based  on  the  theory  that  the  money  received  was 
the  property  of  plaintiff  and  is  clearly  for  money  had  and 
received.  {McChirew  T?7/^o7i,  13  App.  Div.  274  ;  McClure 
v.  LaWy  20  App.  Div.  462;  McClure  v.  Lawy  161  N.  Y. 
78.)  The  law  of  principal  and  agent  clearly  applies  to  the 
relation  which  existed  between  plaintiff  and  defendants. 
{Ilun  V.  Cary,  82  N.  Y.  70 ;  O'Brien  v.  Fitzgerald,  143  N. 
Y.  381 ;  McClure  v.  Laxo,  161  N.  Y.  78.) 

Vann,  J.  The  defendants  conspired  to  wreck  the  corpora- 
jtion  of  which  they  were  directors  and  to  thereby  make  money 
/  for  themselves.  Although  they  sustained  a  relation  of  trust 
'  to  the  corporation  and  were  bound  to  promote  its  interests  and 
protect  its  property,  they  entered  into  a  combination  to  destroy 
.it  in  order  to  enrich  themselves.  While  not  technically 
I  trustees,  for  the  title  of  the  corporate  property  was  in  the 

(  corporation  itself,  they  were  clmrged  witli  the  duties  and  sub- 
ject to  the  liabilities  of  trustees.  Clothed  with  the  power  of 
(Controlling  the  property  and  managing  the  affairs  of  the  cor- 
[  poration,  without  let  or  hindrance,  as  to  third  pei'sons  they 
■  were  its  agents,  but  as  to  the  corporation,  itself,  equit}-  holds 
,  them  liable  as  trustees.     (2  Pom.  Eq.  Juris,  sees.  1061,  1068, 
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1088,  1097 ;  2  Beach  Eq.  Jur.  sec.  845 ;  Potter  Corp.  sec. 
330  ;  Thompson's  Liability  of  Officers  &  Agents  of  Corpora- 
tions^ 351,  360,  375 ;  Aberdeen  Ry.  Co.  v.  Blakie^  1  Macq. 
-461 ;  TayUyi*  v.  Chichester  <J&  M.  liy.  Co,^  L.  R.  [2  Exch.] 
379 ;  Ervin  v.  Oregon  Ry.  cfe  .V.  Co,,  27  Fed.  Rep.  625,  630 ; 
Duneonib  v.  N,  Y,,  IL  i&  N,  R.  R,  Co.,  84  N.  Y.  190, 198; 
Marvin  v.  Broohsy  94  X.  Y.  71 ;  Iliscock  v.  L<xcy,  9  Misc. 
Rep.  578,  592.) 

While  courts  of  law  generally  treat  the  directors  as  agents, 
courts  of  equity  treat  them  as  trustees  and  hold  them  to  a 
strict  account  of  any  breach  of  the  trust  relation.  For  all  ( 
practical  purposes  they  are  trustees  when  called  upon  in 
equity  to  account  for  their  official  conduct.  {Brinckerhoff  v. 
Bostwick,  88  N.  Y.  52,  58 ;  Roblihson  v.  Smith,  3  Paige, 
222 ;  Verplank  v.  Mercantih  Lis.  Co.,  1  Edwards'  Ch.  46 ; 
Charitable  Corp.  v.  Sutton,  2  Atkyns,  400 ;  Uodges  v.  New 
England  Screw  Co.,  1  R.  I.  312.)  The  corporation  itself  had 
the  right  to  call  the  directors  to  account,  and  such  was  origin- 
ally the  form  of  tlie  action  before  us,  but  since  the  trial  a  re- 
ceiver has  been  appointed  and  substituted  as  plaintiflP  herein. 

While  detached  portions  of  the  complaint,  when  read  by 
themselves,  would  support  several  causes  of  action,  when  all 
the  allegations  are  considered  together  we  find  but  two,  one  an 
action  against  trustees,  or  those  liable  as  trustees,  for  an 
accounting,  and  another,  incidental  thereto  and  consistent 
dierewith,  arising  out  of  the  same  transaction  and  belonging 
to  the  same  class,  to  wit,  an  action  to  set  aside  a  written  con- 
tract entered  into  through  the  defendants  as  trustees  pursuant 
to  the  same  fraudulent  conspiracy  upon  which  the  main  cause 
of  action  is  founded.  Both  rest  upon  the  same  equitable 
principle,  although  one  depends  upon  a  single  overt  act  and 
the  other  upon  many,  committed  in  carrying  the  conspiracy 
into  effect.  That  principle  is  that  the  directors  of  a  corpora- 
tion are  charged  with  the  duties  of  trustees  and  bound  to  care 
for  its  property  and  manage  its  affairs  in  good  faith,  and  for  a 
violation  of  tliat  duty  resulting  in  v/tiste  of  its  assets,  injury  to 
its  property,  or  unlawful  gain  to  themselves,  they  are  liable  to 
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yl  account  in  equity  the  same  as  ordinary  trustees.  The  corporar 
tion  has  the  right  to  call  upon  them  to  account,  not  only  for 
all  the  property  intrusted  to  their  care,  but  also  for  all 
moneys  furtively  made  by  them  at  its  expense.  It  is  the  pecu- 
liar province  of  courts  of  equity  to  supervise  the  execution  of 
trusts  and  to  call  trustees  to  an  accounting  for  their  manage- 
ment of  trust  estates,  and  especially  for  every  violation  of 
their  primary  duty  not  to  deal  with  trust  property  for  their 
own  advantage.  {Hiacock  v.  Lacy^  mcpra  ;  Hustedy,  TJurni" 
8ony  158  N.  y.  328,  335.)  Equitable  jurisdiction  extends  to 
all  culpable  acts  and  omissions  of  the  directors,  by  which  tl\o 
pecuniary  interests  of  the  corporation  are  or  may  be  injured. 
If  they  are  treacherous  to  its  interests  and  appropriate  its 
property,  or  intentionally  waste  its  assets,  or  take  money  for 
official  action,  or  "  sell  out "  by  resigning  and  thus  giving  con- 
trol to  others,  they  are  liable  to  account  in  equity  to  the  cor- 
poration or  its  representatives,  not  only  for  the  money  or 
property  in  their  hands,  but  also  for  such  as  they  fraudulently 
disposed  of  or  wasted,  as  well  as  for  the  damages  naturally 
resulting  from  their  official  misconduct,  and  even,  as  we 
have  recently  held,  for  money  received  by  virtue  of  their 
office.  {McClure  y.Law^  161  N.  Y.  78.)  A  court  of  equity 
has  power,  at  the  instance  of  the  proper  party,  through  its 
flexible  and  comprehensive  action  for  an  accounting,  to 
inquire  into  every  official  act  of  the  officers  and  directors, 
and  testing  them  by  the  standard  of  gocni  faith  and  the 
absence  of  gross  negligence,  to  compel  restitution  of  property 
withheld,  with  comjiensation  for  assets  wasted,  and  to  award 
damages  for  the  natural  consequences  of  official  misconduct, 
when  such  damages  are  claimed,  in  connection  with  equitable 
relief,  on  account  of  a  general  course  of  injurious  action  or  a 
conspiracy  to  despoil  the  corporation.  Even  if  part  of  the 
relief  could  be  had  in  actions  at  law,  still,  when  it  is  sought  in 
connection  with  strictly  equitable  relief,  such  as  the  discovery 
of  trust  property  and  the  recovery  thereof,  and  the  right  to  all 
relief  springs  from  a  common  cause,  such  as  a  conspiracy, 
all  may  be  included  in  the  sweeping  action  for  an  accounting. 
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The  sum  of  $1,168.53,  Bpeciiicallj  alleged  to  have  been  paid 
to  the  defendants  in  excess  of  the  withdrawal  vahie  of  their 
shares,  belonged  to  the  corporation,  and  they  are  liable  to 
account  for  it  as  nionej  wrongfully  paid  to  them  pursuant  to 
the  conspiracy.  The  amount,  not  specifically  alleged,  paid  to  - 
them  for  official  action,  was  money  obtained  pursuant  to  the 
same  conspiracy  by  virtue  of  their  office  as  directors,  for  y 
which  they  must  account  as  part  of  the  assets  of  the  corpora- 
tion. This  money  they  could  not  lawfully  receive  for  them- 
selves. They  received  it  as  the  price  of  the  transfer  of  all  the 
corporate  assets  to  the  custody  of  irresponsible  third  parties, 
and  the  law,  in  order  to  protect  the  corporation,  treats  it  as  its 
property,  and,  therefore,  money  which  it  is  entitled  to  recover 
from  all  the  defendants.  Their  conspiracy  was  to  keep  it 
themselves,  and  the  receipt  thereof  was  an  overt  act  in  execu- 
tion of  the  conspiracy.  The  loss  of  money  by  the  corporation 
subsequent  to  the  conspiracy,  and  in  consequence  thereof, 
through  the  wrongful  acts  of  the  defendants'  successors  placed 
in  office  by  their  treachery,  was  the  natural,  and,  therefore, 
the  expected  result  of  the  conspiracy  itself. 

The  value  of  the  assets  wasted  and  the  amount  of  expense 
incurred  as  the  direct  and  natural  result  of  the  conspiracy 
must  be  aeconnted  for  by  the  defendants,  because  those  assets 
were  intrusted  to  their  care  and  protection  as  trustees,  and 
having  broken  their  trust  they  are  liable  for  all  the  proximate 
consequences.  Through  an  action  for  an  accounting  a  court 
of  equity  has  power  to  discover  and  fix  the  value  of  all  assets 
improperly  withheld  pursuant  to  the  conspiracy,  and  of  all 
property  lost  and  damages  caused  by  the  wrongful  acts  of  the 
defendants,  and  to  compel  them  jointly  and  severally  to  pay 
the  aggregate  amount  over  to  the  plaintiff.  Through  the  con- 
spiracy and  the  overt  acts  in  execution  tliereof,  the  defendants 
violated  their  duty  as  trustees,  and  equity  will  award  complete 
relief  in  a  single  action  for  all  the  consequences  of  such  viola- 
tion, even  if  a  part  thereof  might  be  had  in  an  action  at  law. 
While  the  cestui  que  trust  may  sometimes  proceed  at  law 
against  his  trustee,  ho  need  not  do  so  but  may  always  call  him 
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into  a  court  of  equity.  That  course  was  pursued  in  this  case 
and  the  entire  complaint,  although  verbose  and  inartificial  in 
form,  is  simply  an  action  to  compel  tnistees  to  account,  except 
so  far  as  it  seeks  to  set  aside  a  written  contract,  entered  into 
between  one  of  the  defendants  and  the  corporation  in  partial 
execution  of  the  conspiracy,  whereby  assets  were  to  be  wrong- 
fully diverted  to  him.  All  the  defendants  are  responsible  for 
that  contract,  for  it  was  part  of  the  fraudulent  confederation 
into  which  they  all  entered.  It  was  part  of  the  wrong 
intended  and  accomplished  by  them.  The  cause  of  action  to 
set  it  aside  was  properly  united  with  the  cause  of  action  to 
compel  the  defendants  to  account  for  the  injurious  results  of 
the  arrangement  cf  which  it  was  a  part.  Both  causes  of 
action  were  founded  upon  claims  against  trustees  arising  by 
operation  of  law.  (Code  jCiv.  Pro.  sec.  484,  par.  8.)  The 
fundamental  fact  upon  which  the  right  to  all  relief  rested  was 
the  conspiracy  entered  into  by  the  trustees  against  the  corpora- 
tion to  do  or  aid  in  doing  all  the  acts  complained  of.  All  the 
injuries  charged  result  from  the  overt  acts  of  the  defendants 
pursuant  to  and  in  execution  of  the  conspiracy.  As  all  stand 
on  that  connnon  ground,  all  were  affected  by  each  cause  of 
action,  although  not  equally.  All  were  proper  parties  and 
the  cancellation  of  the  contract  was  relief  appropriate  and 
incidental  to  the  main  object  of  the  action,  which  was  to 
compel  trustees  to  account  for  official  misconduct  and  make 
restitution  of  property  withheld,  with  compensation  for  prop- 
erty wasted  and  expenses  necessarily  incurred  to  prevent 
further  injury.  In  a  single  equitable  action  the  court  may  g(» 
to  the  bottom  of  the  wrong,  and  work  out,  in  such  form  as  the 
facts  require,  all  the  relief  called  for  by  the  conspiracy  of  the 
defendants  against  the  corporation  toward  which  they  stood 
as  trustees. 

The  order  appealed  from  should  be  reversed,  the  demurrers 
overruled,  with  costs  in  all  courts,  and  the  questions  certified 
answered  in  the  affirmative. 

Parkeb,  Ch.  J.,  Bastlett,  Haight,  Landon,  Ccllen  and 
Werxer,  JJ.,  concur. 

Ordered  accordingly. 
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In  the  Matter  of  tbe  Accoiiuting  of  Euphemia  D.  Russell 
et  al.,  as  Execatora  of  James  Russell,  Deceased,  Appellants. 

EuPHEiMA  D.  Russell,  Individually,  et  al.,  Appellants. 

James  K.  Black,  as  Ancillary  Administrator  of  Elizabeth  D. 

Black,  Deceased,  Respondent. 

Will— When  Bequest  Is  to  Individuals  as  Tenants  in  Common 
AND  NOT  TO  A  Class.  Wbeu  there  is  a  gift  to  widow  and  children 
expressed  in  general  terms  they  will  take  distiibutively  unless  it  appears 
clearly  from  some  provision  of  the  will  that  the  testator  intended  that 
they  should  take  as  a  class  and  thus  confines  his  bounty  to  those  only 
who  survive  some  future  event. 

Matter  of  Russell,  59  App.  Div.  242,  affirmed. 

(Argued  June  14,  1901*  decided  October  1,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made 
March  22,  1901,  which  affirmed  a  decree  of  the  Surrogate's 
Court  of  Westchester  county  settling  the  accounts  of  the 
executora  of  the  will  of  James  Russell,  deceased,  and  directing 
distribution. 

The  proceeding  involved  the  construction  of  the  residuary 
clause  of  the  will  of  said  James  Russell,  who  died  in  the 
month  of  January,  1888.  That  part  of  the  will  which  is  the 
subject  of  this  controversy  reads  as  follows : 

^^  Sixth.  All  the  rest,  residue  and  remainder  of  my  personal 
estate  and  the  net  proceeds  of  the  sales  of  the  rest,  residue 
and  remainder  of  my  real  estate  owned  by  me  individually  or 
with  ray  copartner  Edward  Tracy  or  others  I  give,  devise  and 
bequeath  to  my  wife  and  my  children,  to  be  divided  equally 
between  them  share  and  share  alike,  that  is  to  say,  to  my  wife 
one  share,  to  each  child  an  equal  share  with  my  wife. 

"Should. any  of  my  children  have  died  leaving  lawful  issue, 
such  deceased  child's  share  to  be  given  to  such  issue. 

^  Seventh.  For  the  purpose  of  such  distribution  of  my  estate 
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among  my  wife  and  children  I  fully  authorize  and  empower 
my  executors  and  executrix  hereinafter  named  or  such  of  them 
as  shall  qualify  and  the  survivors  or  survivor  of  them  to  sell 
and  dispose  of  any  and  all  my  real  estate  at  public  or  private 
sale  at  such  time  or  times  within  a  lawful  period  and  on  such 
terms  as  they  shall  deem  most  advantageous  to  my  estate,  and 
to  execute  and  deliver  to  the  purchaser  or  purchasers  thereof 
good  and  sufficient  deeds  of  conveyance  thereof,  and  to  do 
each  and'  every  act  and  thing  lawful  and  necessary  for  them 
to  carry  out  and  complete  said  sales. 

"  I  also  authorize  my  executrix  and  executors  hereinafter 
named  to  invest  and  reinvest  the  moneys  of  my  estate  until 
its  distribution,  such  investments  to  be  on  improved  real  estate 
in  the  city  of  New  York  or  bonds  of  the  United  States  Gov- 
ernment or  New  York  state  or  city  bonds. 

"  The  net  income  of  mv  estate  until  its  distribution  I  direct 
to  be  divided  equally  between  my  wife  and  children,  share 
and  share  alike. 

"Having  from  my  long  acquaintance  and  association  in 
business  with  my  copartner  Edward  Tracy  a  high  opinion  of 
his  experience,  integrity  and  judgment,  I  would  recommend 
to  my  other  executors  to  listen  and  give  great  weight  to  his 
suggestions  and  advice  in  the  sale  and  disposition  of  my  real 
estate,  particularly  in  the  sale  of  the  property  owned  by  the 
firm  of  Tracy  and  Russell." 

The  deceased  left  him  surviving  his  widow  and  live  chil- 
dren. Elizabeth  D.  Russell,  One  of  the  children,-  married 
James  K.  Black,  the  petitioner,  on  the  28th  day  of  January, 
1891,  and  died  at  Belfast,  Ireland,  on  the  9th  day  of  Decem- 
ber, 1892,  without  issue  and  intestate.  The  present  contro- 
versy involves  the  disposition  which  should  be  made  of  her 
share  of  the  residuary  estate.  AQcillary  letters  of  adminis- 
tration were  issued  to  her  husband  in  this  state  and  he  insti- 
tuted these  proceedings  for  an  accounting,  claiming  that  the 
distributive  share  of  the  residuary  estate  given  by  the  will  to 
his  deceased  wife  should  be  paid  to  him  as  her  husband  and 
personal  representative. 
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John  F,  Dillon  and  Edward  H:  Westerjidd  for  appellants. 
The  legal  effect  of  the  provisions  of  testator's  will  as  to  his 
residuary  real  estate  is  to  vest,  at  his  death,  a  right  in  his  wife 
and  in  each  of  his  children  then  living  to  an  equal  share  in  the 
proceeds  of  the  sale  or  sales  of  such  real  estate  when  such  pro- 
ceeds come  into  existence  by  such  sales,  subject  to  be  defeated 
as  to  the  wife  or  any  child  by  the  death  of  such  wife  or  child 
prior  to  such  sale.  {Moore  v.  Littel^  41  N.  Y.  66  ;  House  v. 
Jackson^  50  N.  Y.  161 ;  Hennessy  v.  Patterson^  85  N.  Y.  91 ; 
Vanderzee  v.  Slingerlmid^  103  N.  Y.  47  ;  Matter  of  Boer  v. 
Hendricksj  147  N.  Y.  348 ;  Eohert  v.  Corning,  89  N.  Y. 
225  ;  Matter  of  Smith,  131  K  Y.  248;  Wood  v.  Mitchaniy 
92  N.  Y.  375  ;  Quinn  v.  Hardenbrook,  54  N.  Y.  83 ;  Steven- 
son  V.  Lesley,  70  N.  Y.  512.)  The  decree  of  the  surrogate 
and  the  judgment  of  the  Appellate  Division  affirming  the 
same  are  in  conflict  with  the  general  testamentary  rule  as  to 
personal  estate,  and  especially  since  the  disposition  is  to  a  class. 
{Teed  v.  Morton,  60  N.  Y.  502 ;  Kilpatrick  v.  Barron,  125 
N.  Y.  751 ;  Matter  of  Baer  v.  Hendricks,  147  N.  Y.  348 ; 
Bisson  V.  W.  S.  E.  B.  Co.,  143  N.  Y.  125 ;  MaMer  of  Smith, 
131  N.  Y.  247 ;  Matter  of  Crane,  164  N.  Y.  71.) 

Samuel  Phillips  Sa/oage  for  respondent.  Under  the  testa- 
tor's will  there  is  an  equitable  conversion  of  all  his  real  estate 
into  personal  property  as  of  the  time  of  his  death.  {Stagg  v. 
Jackson,  1  N.  Y.  206 ;  Manice  v  Manioe,  43  N.  Y.  303 ; 
Fisher  v.  Banta,  66  N.  Y.  477 ;  Power  v.  Cassidy,  79  N. 
Y.  602 ;  Hood  v.  Hood,  85  N.  Y.  561 ;  Morse  v.  Morse,  85 
N.  Y.  53 ;  Asche  v.  Asclie,  113  N.  Y.  232  ;  Fraser  v.  Trus- 
tees Gen.  Assembly  TJ.  P,  C,  124  N.  Y.  479  ;  Underwood  v. 
Curtis,  127  N.  Y.  523.)  Where  real  estate  is  equitably 
converted  by  a  testator  the  law  assumes  such  conversion  to 
have  been  made  for  the  purpose  of  determining  not  only  its 
character,  but  the  rights  of  parties  to  it.  {Horton  v.  McCoy, 
47  K  Y.  21 ;  Fisher  v.  Banta,  66  K  Y.  468 ;  Hope  v. 
Brewer,  186  N.  Y.  126.)  This  property  was  not  reconverted 
into  real  estate  during  the  lifetime  of  Mrs.  Black.    {MoDon- 
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aid  V.  O'Hara,  144  N.  Y.  566.)  It  is -^n-  old  and 
well-settled  rale  of  law  that  snch  a  construction  will  be 
given  to  a  will,  if  possible,  as  to  cause  the  vesting  of 
the  estate.  (1  Jarman  on  Wills,  ch.  25,  756 ;  Stoke^r  t. 
Weston,  142  N.  Y.  433;  Matter  of  Tienken,  131  N.  Y.  406.) 
A  husband  is  entitled  to  the  personal  property  of  Ids  deceased 
wife  in  the  event  of  her  death  without  leaving  descendants, 
not  only  by  virtue  of  his  right  to  administer  but  also  by  virtue 
of  his  marital  rights.  (Robins  v.  McClure,  100  N.  Y.  328  ; 
Kedtield  on  Surrogates  [5th  ed.],  676 ;  2  Thomas  on  Estates, 
1685;  Remsen  on  Intestate  Succession  [3ded.],  37;  Barnes 
V.  Underwood,  47  N.  Y.  351 ;  Matter  of  Harvey,  ^  Bedf . 
214  ;  Matter  of  McLeod,  32  Misc.  Rep.  229 ;  Code  C\v.  Pro. 
§§  2699,  2700;  Rediield  on  Wills  [3d  ed.],  chap.  9,  §  2; 
PubliG  Adm,  V.  Hughes,  1  Bradf.  125 ;  Blooiner  v.  Bloomer^ 
2  Redf.  339 ;  Minor  v.  Jones,  2  Redf .  289.)  This  is  not  a 
case  where  division  is  to  be  made  in  the  future  among  a  class 
whose  members  can  only  be  determined  when  the  time  for 
distribution  arrives.  {Matter  of  Boer  v.  Hendricks^  147  N.  Y, 
348  ;  Matter  of  Cram,  164  N.  Y.  71  ;  MatUr  of  Brown,  541 
N.  Y.  326 ;  Stevenson  v.  Lesley,  70  N.  Y.  512 ;  Livingston 
V.  Greene,  52  N.  Y.  118  ;  Washhon  v.  Cope,  144  N.  Y.  287  ; 
Quackenbos  v.  Kingsland,  102  N.  Y.  128 ;  Vaatderzee  v. 
SlingerUnd,  103  N.  Y.  47 ;  Matt^  of  N.  Y.,  Z.  db  W.  R. 
Co.,  106  N.  Y.  89  ;  Ooebel  v.  Wolf,  113  K  Y.  405.) 

O'Brien,  J.  The  provisions  of  the  will  of  James  Russell, 
disposing  of  his  residuary  estate,  suggest  several  questions 
that  need  not  be  discussed,  since  counsel  on  both  sides  are  in 
entire  accord  with  respect  to  their  proper  legal  solution.  A 
statement  of  the  questions  and  points  as  to  which  they  agree 
will,  however,  tend  to  place  the  question  with  respect  to  which 
they  differ  in  a  clearer  light.  If  I  have  correctly  compre- 
hended the  arguments  of  counsel  they  agree  upon  the  follow- 
ing propositions  that  are  involved  in  the  case : 

(1)  That,  under  the  terms  of  the  will,  there  is  an  equitable 
conversion  of  real  into-  personal  estate,  and  the  gift  is  a  gift 
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of  personal  property,  subject  to  the  operation  of  the  rules  of 
law  governing  the  devolution  of  personal  property. 

(2)  That  the  interest  of  the  widow  and  each  child  vested 
upon  the  death  of  the  testator. 

(3)  That  the  title  to  the  residuary  real  estate  descended  to 
the  lieirs  at  law,  subject  to  the  execution  of  the  power  of  sale 
in  the  will, 

(4)  The  will  contemplates  a  division  and  distribution  of  the 
proceeds  of  real  estate  directed  to  be  sold  and  converted  into 
money  at  some  future  time,  depending  upon  the  reasonable 
discretion  of  the  executors. 

We  see  no  reason  to  dissent  from  any  of  these  propositions. 
They  are  sustained  by  abundant  antliority,  and  assuming  them 
to  be  reasonable  in  themselves  and  sound  in  point  of  law,  we 
may  proceed  to  examine  the  important  question  with  respect 
to  which  there  is  a  radical  difference  of  views  between  counsel. 
The  courts  below  have  determined  that  the  husband  was 
entitled  to  the  distributive  share  of  the  residuary  estate  which 
his  wife  would  be  entitled  to  receive  if  living  at  the  time  of 
distribution.  The  learned  counsel  for  the  executors,  who  have 
appealed  from  that  decision,  contends  very  earnestly  that  the 
share  of  the  deceased  daughter  passed  upon  her  death  to  the 
surviving  members  of  her  family,  tliat  is,  to  the  widow  and 
the  four  children  who  survived. 

The  fundamental  proposition  upon  which  he  has  constructed 
a  very  able  argument  is  that  the  gift  contained  in  the  residuary 
clause  of  the  will  was  not  to  the  widow  and  children  distribu- 
tivcly  or  as  tenants  in  common,  but  collectively  and  as  a  class 
which  was  subject  to  be  clianged  by  the  death  of  the  members 
of  the  class  before  the  time  for  distribution  arrived,  and  that 
the  daughter,  having  died  before  that  time,  had  no  interest. in 
the  fund  which  could  pass  to  her  husband  or  was  transmissible. 
On  tlie  other  hand,  the  counsel  for  the  husband  contends  that 
the  widow  and  children  took  the  residuary  estate  under  the 
will  distributively  and  as  tenants  in  common  in  equal  shares 
which  vested  in  them  upon  the  death  of  the  testator,  and  the 
ittterest  of  each  was  from  that  time  alienable  and  transmissible. 
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It  should  be  observed  here  that  the  learned  counsel  for  the 
appellants  admits  that  the  interests  of  the  widow  and  children 
vested  upon  the  testator's  death,  but  was  subject  to  be  divested 
and  changed  by  the  death  of  any  of  them  and  the  consequent 
diminution  of  the  class  which  he*  contends  took  the  fund 
collectively.  Thus  it  will  be  seen  that  his  entire  argument 
rests  upon  the  proposition  timt  the  gift  is  to  a  class  and  not  to 
individuals  distributively.  If  correct  in  his  premises  his  con- 
clusion must  necessarily  follow. 

Whether  a  devise  or  bequest  in  a  will  is  to  a  classs  or  to  the 
individuals  as  tenants  in  common  must  depend  upon  the 
language  employed  by  the  testator  in  making  the  gift.  All 
the  provisions  of  the  will  may  be  consulted  and  sometimes  aid 
may  be  sought  from  the  situation  and  relation  of  the  parties. 
In  this  case  there  is  nothing  in  the  will,  outside  of  the  residuary 
clause  itself,  that  throws  any  light  on  the  question.  I  have 
not  been  able  to  find  in  any  of  the  adjudged  cases  any  attempt 
to  define  or  formulate  with  much  accuracy  the  language  or 
circumstances  necessary  to  constitute  a  gift  to  a  class.  Per- 
haps from  the  nature  of  the  question  it  is  impossible  to  lay 
down  any  general  rule  or  to  do  more  than  to  determine  every 
case  upon  its  own  facts  and  to  construe  every  will  with  refer- 
ence to  the  language  employed  by  the  testator  and  the  sur- 
rounding circumstances.  The  language  and  the  circumstances 
are  so  seldom  identical  that  it  is  not  often  that  one  case  can  be 
determined  upon  the  authority  of  some  other  case  or  class  of 
cases. 

But  there  are  some  principles  and  canons  of  construction 
recognized  by  all  the  authorities  which  when  applied  to  the 
particular  case  will  ordinarily  enable  the  courts  to  arrive  at  a 
reasonableand  just  conclusion.  When  stated  and  applied  to 
this  case  it  will  be  seen  that  there  will  be  little  difliculty  in 
determining  the  nature  and  character  of  the  gift  to  the  testa- 
tor's widow  and  children,  whether  collectively  as  a  class,  or 
distributively  as  tenants  in  common.  A  gift  to  a  class  has  been 
defined  by  a  recent  decision  of  this  court  to  be  a  gift  of  an 
aggregate  sum  to  a  body  of  persons  uncertain  in  number  at 
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the  time  of  the  gift,  to  be  ascertained  at  a  future  time,  who 
are  all  to  take  in  equal  or  in  some  other  definite  proportions, 
the  share  of  each  being  dependent  for  its  amount  upon  the 
actual  number.     (Matter  of  Kimberly^  150  N.  Y.  90.) 

At  the  time  the  gift  in  this  case  rested,  there  was  no  uncer- 
tainty with  respect  to  the  number  of  the  donees  or  the  amount 
of  each  share,  and  it  is  difficult  to  see  how  the  value  or  amount 
of  the  shares  was  in  any  way  dependent  upon  the  number  of 
the  beneficiaries  who  might  survive  the  time  of  actual 
distribution. 

The  rules  of  law  applicable  to  grants  or  devises  of  real 
property  to  two  or  more  persons  apply  to  dispositions  of  per- 
sonal property  as  well.  {Mills  v.  Hvsson^  140  N.  Y.  99 ;  Mat- 
ter of  Kimherly^  atipra.)  It  is  declared  by  statute  that  every 
estate  granted  or  devised  to  two  or  more  persons,  in  their  own 
right,  shall  be  a  tenancy  in  common  unless  expressly  declared 
to  be  a  joint  tenancy.  (Real  Prop.  Law,  §  56.)  It  is  quite 
certain  that  there  is  no  clear  language  in  this  will  importing 
a  gift  to  a  class.  That  must  be  made  out,  if  at  all,  by 
construction. 

The  law  not  only  faVors  the  vesting  of  estates  but  such  a 
construction  of  a  will  as  will  avoid  the  disinheritance  of  chil- 
dren who  happen  to  die  before  the  time  of  distribution.  {Moore 
V.  Zyone,  28  Wend.  119 ;  ConneUy  v.  O'Brien^  166  N.  Y. 
406 ;  Matter  of  Brown,  93  N.  Y.  295 ;  Thomas  on  Estates 
by  Will,  vol.  1,  282.) 

The  reason  of  this  rule  and  the  effect  of  the  principle  is  said 
to  be  that  all  property  which  is  the  subject  of  any  disposition 
whether  testamentary  or  otherwise,  will  belong  to  the  object 
of  the  gift  immediately  on  the  instrument  taking  effect  or  so 
soon  afterwards  as  the  object  comes  into  existence  or  the  terras 
thereof  will  permit.  (Jarman  on  Wills,  ch.  25,  756.)  The 
absolute  ownership  of  the  subject  of  the  gift,  which  includes 
tlie  power  of  disposition,  will  vest  immediately  in  the  donee 
unless  the  instrument  provides  otherwise. 

Applying  these  principles  of  construction  to  the  will  in  this 
case,  it  will,  I  think,  be  impossible  to  hold  that  the  gift  was  to 
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a  class  and  not  to  the  widow  and  five  children  distributively 
as  tenants  in  common.  When  a  devise  or  bequest  is  made 
direct  to  wife  and  children,  in  the  absence  of  clear  language 
indicating  a  gift  to  them  as  a  body  or  a  class,  it.  should  be  held 
that  they  take  individually  as  tenants  in  common  and  that 
their  interest  does  not  depend  upon  survivorship.  {Savage  v. 
Burnham^  17  N.  Y.  561 ;  Delafield  v.  Shipman^  103  N.  Y. 
468 ;  Matter  of  Taung,  145  N.  Y.  535 ;  Ifatier  of  Seebech^ 
140  N.  Y.  241 ;  Matter  of  Tienken,  131  N.  Y.  391 ;  MoffeU 
v.  Ehnendorf  152  N.  Y.  475  ;  Thomas  on  Estates  by  Will, 
vol.  2,  1428,  and  cases  cited  ;  Wagram  on  Wills,  ch.  23,  288  ; 
Williams  on  Ex.  1320.)  If  the  gift  in  this  case  was  to  the 
widow  and  cliildren  nominatirn^  it  would  not  then  be  claimed 
that  they  took  as  a  class,  and  yet  the  mere  fact  that  the  testa- 
tor omits  to  designate  his  children  by  name  is  ordinarily  a 
circumstance  of  little  importance  in  any  inquiry  as  to  the  legal 
nature  and  character  of  the  gift.  That  circumstance  may 
sometimes  be  considered  with  other  provisions  of  the  will  in 
which  the  language  indicates  an  intention  to  make  the  gift  to 
a  class.  But  when  the  testator  groups  together  the  objects 
of  his  bounty  and  describes  them  as  in  the  will  in  question  by 
the  use  of  the  words  "  wife  and  children,"  that  circumstance 
alone  cannot  change  the  nature  of  the  gift.  In  so  far  as  this 
case  depends  upon  the  language  of  the  will  it  must,  I  think, 
be  held  that  the  widow  and  children  took  an  absolute  vested 
interest  in  tlieir  respective  shares  of  tlie  residuary  estate  upon 
the  testator's  death,  and  that  such  interest  was  alienable  and 
transmissible  Hke  other  personal  property. 

The  argument  of  the  learned  counsel  for  the  appellants  is 
based  very  largely  upon  considerations  which  he  contends  are 
apparent  from  the  whole  will.  He  urges  with  great  force 
that  the  construction  given  to  the  will  by. the  courts  below  is 
contrary  to  the  intention  of  the  testator,  since  his  purpose  was 
to  vest  his  property  in  his  own  family  and  give  it  to  persons 
of  his  own  blood  and  lineage ;  that  he  could  not  have  intended 
to  convert  all  of  his  lands,  constituting  the  bulk  of  his  estate, 
into  personalty,  and  that  the  husband  of  a  deceased  childleas 
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minor  daughter  should  take  all  of  her  share  at  the  distribu- 
tion, made  after  her  death,  at  the  expense  of  his  own  children 
and  their  mother.     Arguments  of  this  character  are  alwftys 
persuasive,  and  when  the  will  is  open  to  construction  fre- 
quently controlling,  since  the  moral  element  in  any  contro- 
versy conceming  the  distribution  of   property  after   death 
commands  attention,  but  we  fail  to  find  any  room  for  its 
application  to  this  case.     It  is  probably  true,  as  the  learned 
counsel  suggests,  that  the  testator  liever  thought  that  so  large 
a  portion  of  his  estate  should  go  to  a  stranger  that  he  never 
knew  and  had  never  seen,  and  it  is  quite  likely  that  if  the 
event  which  has  happened  could  have  been  foreseen  or  antici- 
pated by  him  he  would  have  provided  against  it  by  some 
express  provision  in  the  will.     Any  scheme  for  the  devolution 
of  property  after  death  is  liable  to  be  affiected  by  unforeseen 
events  such  as  marriages  and  deaths.     Hence  we  should  not 
impute  to  the  words  of  the  testator  a  meaning  derive^d  from  a 
process  of  looking  backwards.     We  should  not  attempt  to  give 
to  his  will  an  artificial  construction  which  would  disinherit 
one  of  the  children  who  died  before  distribution  iii  order  to 
prevent  her  share  from  falling  into  the  hands  of  her  husband. 
When  we  speak  of  the  testator's  intentions  we  do  not  neces- 
sarily refer  to  some  thought  or  purpose  that  was  actually  in 
his  mind.     We  are  now  dealing  with  a  will  in  which  the  lan- 
guage is  clear,  and  we  should  impute  to  the  disposing  words 
the  meaning  which  they  naturally  bear  and  not  some  meaning 
based  upon  unforeseen  events  happening  after  the  testator's 
death.     {Johnson  v.  Brasifigton,  156  N.  Y.  185.)     It  is  quite 
certain  that  the  testator  intended  to  give  one-sixth  of   the 
residuary  estate  to  this  deceased  daughter,  who  was  about  six- 
teen years  of  age  when  her  father  died.     It  is  reasonable  to 
assume  that  the  testator,  as  a  reasonable  man,  when  making 
the  gift  contemplated  the  possible  marriage  of  his  daughter 
and  that  the  property  which  was  the  subject  of  the  gift  would 
be  affected  by  the  law  governing  that  relation.     That  is  simply 
what  has  happened  and  what  has  brought  a  personr  wTio  was  a 
stranger  to  the  testator  within  the  scope  and  range  of  his 
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bonnty.  While  this  result  may  not  have  been  in  the  mind  of 
the  testator  when  he  made  the  will,  yet  it  is  but  the  natural 
legal' consequence  of  the  disposition  which  he  made  and  which 
the  courts  are  not  at  liberty  to  avoid  on  the  arbitrary  assump- 
tion that  the  testator  did  not  intend  it. 

If  the  deceased  daughter  had  ti'ansferred  her  interest  in  the 
fund  before  her  deatli  by  deed  or  assignment  to  her  mother, 
or  to  one  of  her  brothers  or  sisters,  or  had  disposed  of  it  by 
will  in  favor  of  either,  then  the  argument  of  the  learned  coun- 
sel for  the  appellant,  based  upon  the  intention  of  the  testator 
to  transmit  the  property  only  to  his  own  descendants,  would 
be  shorn  of  much  of  its  moral  power,  and  yet  the  legal  aspects 
of  the  case  would  be  precisely  the  same  then  as  now,  since  the 
daughter  could  not  dispose  of  what  she  did  not  own,  and  she 
would  have  nothing  to  convey  or  dispose  of  if  the  gift  was  to 
a  class.  There  is  no  restriction  in  the  will  to  prevent  any  of 
the  daughters,  after  the  gift  vested,  from  disposing  of  her 
share  by  will  in  favor  of  her  husband  in  the  event  of  her 
marriage.  In  this  case  there  was  no  will  or  transfer,  but,  as 
the  wife  died  intestate  and  without  issue  after  the  gift  vested, 
the  rights  of  the  husband  intervened  and  he  took  the  share  of 
his  wife  either  as  her  personal  representative  or  jure  mariti. 
{Bobins  V.  McClure,  100  N.  Y.  328.) 

Considerable  emphasis  has  been  placed  upon  another  clause 
of  the  will  as  indicating  the  testator's  purpose  to  limit  the  dis- 
tribution of  this  fund  to  such  of  his  descendants  as  should  be 
living  at  the  time  of  the  distribution.  He  directed  that  in 
case  any  of  his  children  should  die,  leaving  lawful  issue,  such 
deceased  child^s  share  was  to  be  given  to  such  issue.  We  dp 
not  perceive  that  this  provision  is  in  any  degree  inconsistent 
with  an  intention  to  make  the  gift  to  the  widow  and  children 
distributively  and  as  tenants  in  common,  nor  can  we  see  how 
it  tends  to  prove  that  the  gift  was  to  a  class  collectively. 

Moreover,  we  think  that,  under  settled  rules  of  construc- 
tion, the  death  there  referred  to  was  a  death  of  one  of  the 
children  in  the  testator's  lifetime.  {Stevenson  v.  Lesley^  70  N. 
Y.  512 ;  Livingston  v.  Oreene^  62  N.  Y.  118 ;  Washbon  v.  Cope^ 
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144  N.  Y.  287 ;  MUUr  v.  Gilbert,  144  N.  Y.  68 ;  Stokes  v. 
Weston,  142  N.  Y.  433 ;  Matter  of  Tienken,  131  N.  Y.  391 ; 
Goehel  V.  Wolf,  113  N.  Y.  405;  Vanderzeew.  Slingerlaiid, 
103  N.  Y.  47;  Quackenhos  v.  Kingsland,  102  N.  Y.  128.) 
This  rule  yields  only  to  clear  langnage  in  the  instrnnient 
indicating  that  the  testator  referred  to  a  death  at  some  other 
time.  The  testator  also  indicated  that  the  net  income  of  liis 
estate  until  distribution  be  divided  equally  between  his  wife 
and  children  share  and  share  alike.  It  is  quite  true,  as  the 
learned  counsel  for  the  appellants  has  observed,  that  this 
clause  was  unnecessary  if  the  testator  intended  to  give  the 
corpus  absolutely,  since  the  income  would,  as  matter  of  course, 
follow  the  corpus,  but  the  construction  of  the  will  is  not 
changed  by  unnecessary  provisions  inserted  from  abundant 
caution.  It  is  quite  clear  that  these  words  were  not  used  to 
indicate  a  gift  to  a  class.  If  such  was  the  intention  of  the  tes- 
tator he  would  undoubtedly  have  expressed  himself  in  some 
clearer  and  more  direct  way.  When  a  testator  intends  to  con- 
iine  the  gift  to  a  class,  to  be  ascertained  at  a  future  time,  his 
purpose  may  be  so  easily  accomplished  by  the  use  of  a  few 
clear  and  simple  words  that  courts  are  not  warranted,  in  the 
absence  of  such  language,  in  giving  to  his  dispositions  of 
property  an  exceptional  legal  character.  The  general  rule  is, 
that  when  there  is  a  gift  to  widow  and  children  expressed  in 
general  terms,  they  will  take  distributively  unless  it  appears 
clearly  from  some  provision  of  the  will  that  the  testator 
intended  that  they  should  take  as  a  class  and  thus  confines  his 
bounty  to  those  only  who  survive  some  future  event.  There 
is  no  such  limitation  in  the  will  in  question,  and  so,  we  think, 
the  order  appealed  from  must  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  Bartlett,  Haight,  Vann,  Landon  and 
CuLLEN,  J  J.,  concur. 

Order  affirmed. 


180  FoY  V.  County  of  Westchestke.  [Oct., 

Statement  of  case.  [Vol.  1^^. 


Michael  H.  Foy,  Appellant,  v.  The  County  of  Westchester, 

Respondent. 

Counties — Audit  of  Claim  Pinal  and  Reviewable  Only  by  Cer- 
tiorari. Where  services  have  been  rendered  in  making  post-mortetai 
examinations,  the  compensation  for  which  is  a  county  charge,  and  the 
claim  has  been  presented  to  and  audited  by  the  board  of  supervisors,  the 
audit  is  final  —  and  while  the  amount  of  the  audit  may  not  be  the  value 
of  the  services,  and  may  present  a  case  for  review  by  certiorari,  no  cause 
of  action  therefor  arises  against  the  county. 

Fby  V.  County  of  Westchester,  60  App.  Div.  412,  affirmed. 

(Submitted  June  6,  1901;  decided  October  1,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  7,  1901,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
Special  Term. 

This  action  was  brought  to  recover  for  services  performed 
by  plaintiff  as  a  physician  in  making  certain  post-mortem 
examinations  by  direction  of  a  coroner  in  the  county  of 
Westchester. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Joseph  F.  Daly  for  appellant.  The  county  of  Westchester 
is  a  municipal  corporation,  and  as  sucli  is  capable  of  suing 
and  being  sued.  (Const,  art.  8,  §  3 ;  Kennedy  v.  County  of 
Queens,  47  App.  Div.  250;  People  ex  rel,  v.  Schoonover,  43 
App.  Div.  539 ;  P.  J,  W.  W.  Co,  v.  Village  of  Port  Jervis, 
151  N.  Y.  111.)  The  expenses  of  post-mortem  examinations 
when  ordered  by  a  coroner  are  county  charges.  (L.  1873,  ch. 
833 ;  L.  1874,  ch.  535  ;  People  ex  rel,  v.  Coler,  48  App.  Div. 
492.) 

J.  Addison  Young  for  respondent.  The  demurrer  was 
properly  sustained  in  view  of  the  particular  facts  disclosed  by 
the  complaint  in  this  action.  {People  ex  rel,  v.  Westchester 
Co,^  57  App.  Div.  135  ;  People  ex  rel.  v.  Coler,  48  App.  Div. 
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492;  Brady  v.  Bd.  qfSiiprs.,  10  N.  Y.  260  ;  People  ex  rel. 
V.  Westchester  Co.y  53  App.  Div.  343.) 

Landon,  J.  The  statute  (Cli.  833,  Laws  of  1873,  as  amended 
by  ch.  535  of  the  Laws  of  1874)  provides  that  "a  coroner 
shall  have  power,  when  necessary,  to  employ  not  more  than  two 
competent  surgeons  to  make  post  mortem  examinations  and 
dissections  and  to  testify  to  the  same,  the  compensation  there- 
for to  be  a  county  charge."  Thus  the  coroner  had  the  power 
to  employ  the  i)laintiff  to  make  the  post  mortem  examinations 
but  not  to  fix  his  compensation.  The  statute  makes  tlie  com- 
pensation a  county  charge.  The  complaint  alleges  that  "  the 
defendant  audited  and  allowed  for  each  of  said  post  mortem 
examinations  the  sum  of  ten  dollars,"  from  which  we  assume 
that  the  plaintiff  presented  his  claim  to  ^he  board  of  supervis- 
ors, which  made  the  audit.  The  board  had  jurisdiction  to 
audit  the  same,  and  its  audit  was  final,  not  having  been 
reviewed  or  reversed  upon  certiorari,  and  was  payable  at  the 
amount  audited  by  the  county  treasurer  upon  plaintiffs  pre- 
sentation of  the  proper  warrant  or  certificate  of  the  board  of 
supervisors.  It  thus  appears  that  the  defendant  is  not  charged 
with  a  default  in  legal  duty.  The  allegation  that  the  amount 
of  the  audit  "  is  not  the  value  of  his  services  "  may  state  a  case 
for  a  review  of  the  audit  by  certiorari,  but  not  a  cause  of 
action. 

The  judgment  should  be  affirmed,  with  costs. 

Pabker,  Ch.  J.,  Babtlett,  Haight,  Vann,  Gullbn  and 
Webneb,  JJ.,  concur. 

Judgment  affirmed. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 

Paul  T.  Krivitzky,  Appellant. 

1.  Crimbb — Trade  Marks  and  Couktbrfeitino  Thereof  Defined. 
A  label  proved  to  have  been  in  long  and  continuous  use  by  manufacturers 
as  a  peculiar  mark  or  device  to  indicate  to  the  public  the  origin  of  their 
product  is  a  trade  mark  within  the  definition  of  the  statute  (Penal  Code, 
§  866),  and  under  section  864  the  intentional  printing  of  counterfeits 
thereof  is  a  misdemeanor. 

2.  Unavailing  Defense.  It  is  no  defense  that  such  counterfeiting 
was  done  at  the  instance  of  an  agent  of  the  owners  of  the  label  and 
paid  for  with  their  money  when  the  purpose  of  the  owners,  or  their 
agent,  was  to  ascertain  if  defendant  was  engaged  in  the  unlawful  business 
of  counterfeiting  their  label,  and  defendant  was  not  requested  to  print 
labels  for  the  owners  thereof,  but  was  employed  to  print  false  labels  for  a 
person,  apparently,  designing  to  commit  a  fraud. 

3.  Evidence  —  Identity  of  Labels.    Testimony  as  to  facts  observed 

« 

by  a  witness  with  respect  to  the  bottling  of  the  product;  the  use  of  a  uni- 
form label  thereon;  its  identity  with  the  label  upon  the  same  goods  in  the 
office  of  the  agent,  and  the  difference  from  the  label  printed  by  defend- 
ant, is  not  incompetent  as  hearsay,  and  is  admissible  to  show  that  the  label 
produced  by  the  prosecution  was  the  one  counterfeited,  was  the  genuine  one 
adopted  by  the  owners  and  usually  affixed  to  their  articles  of  merchandise 
as  a  trade  mark. 
F^ple  V.  Krivitzky,  60  App.  Div.  307,  affirmed. 

(Argued  June  20,  1901;  decided  October  1,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
3,  1901,  which  affirmed  a  judgment  of  the  Court  of  Special 
Sessions  of  the  city  of  New  York  convicting  the  defendant 
of  a  misdemeanor. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

J.  A.  Seidman  for  appellant.  The  Court  of  Special  Ses- 
sions had  no  power  or  jurisdiction  to  place  the  defendant  on 
trial  upon  the  deposition  or  information  of  the  complainant 
upon  which  the  appellant  was  convicted,  for  the  reason  that 
the  deposition  or  information  failed  to  state  the  necessary 
facts  which  would  tend  to  establish  the  commission  of  the 
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crime  and  the  guilt  of  the  defendant.  (Code  Crim.  Pro. 
§  149 ;  A.  Mfg.  Co.  v.  Spear,  2  Sandf.  607 ;  IT.  B.  Co.  v. 
T.  B.  Co.,  142  111.  494 ;  Wheller  v.  Johnson,  L.  K.  [3  Ir.] 
284 ;  Bowley  v.  Baughton,  2  Brewst.  [Penn.]  303 ;  Browne  on 
Trade  Marks  [2d  ed.],  §§  54,  61,  343,  344 ;  Bu  Euyper  v. 
WiUeman,  23  Fed.  Rep.  871 ;  Fairhanha  v.  Jacobus,  14 
Blatchf.  337 ;  People  v.  James,  11  App.  Div.  609 ;  Matter 
of  EothaJcer,  11  Abb.  [K  C]  122 ;  People  v.  Pillion,  78 
Hun,  74 ;  People  v.  Gregg,  69  Hun,  107.)  The  label  in  ques- 
tion, if  it  may  be  considered  a  label,  does  not  possess  the  essen- 
tial characteristics  of  a  common-law  svmbol  of  trade,  and  is  not 
a  trade  mark  within  the  definition  of  the  statute.  (Penal  Code, 
§  366 ;  People  v.  Molins,  7  N.  Y.  Crim.  Rep.  51 ;  i>.  c6  JET.  C. 
Co.  V.  Clark,  13  Wall.  311 ;  CasweU  v.  Bavis,  58  N.  Y.  223  ; 
Samuel  v.  Berger,  24  Barb.  163 ;  Hehnhold  v.  H.  Mfg.  Co., 
53  How.  Pr.  453 ;  Hageman  v.  Hageman,  8  Daly,  1 ;  Stachelr 
berg  v.  Ponce,  23  Fed.  Rep.  430 ;  M.  M.  Co.  v.  Wood,  108 
U.  S.  218;  Sherwood  v.  Andrews,  5  Am.  Law  Reg.  [N.  S.] 
588 ;  Leathercloth  Co.  v.  Am.  Leatherdoth  Co.,  11  H.  L.  Cas. 
523.)  The  court  below  erred  in  admitting  the  testimony  of 
Pinkhoff,  and  in  its  refusal  to  strike  out  his  testimony  relat- 
ing to  the  use,  ownership  and  genuineness  of  the  alleged  trade 
mark.  (Code  Crim.  Pro.  §  8 ;  Penal  Code,  §  366 ;  Abd  v. 
State,  90  Ala.  631 ;  People  v.  B'Argencour,  95  N.  Y.  624.) 
There  was  no  evidence  whatsoever  to  prove  the  commission  of 
the  crime  and  the  guilt  of  the  defendant.  (29  Am.  &  Eng. 
Ency.  of  Law.  177.)  The  allowance  of  the  demurrer  to  the 
first  complaint  barred  all  further  prosecution  for  the  same 
offense.  (Code  Crim.  Pro.  §§  327,  328 ;  People  v.  Richards, 
44  Hun,  278 ;  People  v.  Clements,  5  N.  Y.  Cr.  Rep.  297 ; 
Matter  of  Travis,  55  How.  Pr.  347  ;  People  v.  MaUon,  39 
How.  Pr.  454 ;  People  v.  McLaughlin,  57  App,  Div.  454.) 

Eugene  A.  PhilMn,  Bistrict  Attorney  {Charles  E.  Le  Bar- 
bier  of  counsel),  for  respondent.  The  claim  that  no  crime  was 
committed,  although  the  defendant  intended  to  and  did  print 
counterfeit  labels,  because  the  money  to  pay  for  such  labels 
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was  famished  by  Martell  &  Co.,  is  untenable.  {People  7. 
Gardner,  144  N.  Y.  119  ;  PeopU  v.  Molins,  7  N.  Y.  Crim. 
Rep.  51 ;  People  v.  Nodke^  29  Hun,  461 ;  Grira  v.  United 
States,  156  U.  S.  604 ;  Andrews  v.  ZTntfe^;  Stat^,  162  U.  S. 
420.)  The  label,  devices  and  names  counterfeited  and  imitated 
bj  the  defendant  are  of  such  a  nature  that  they  constitute  a 
valid  trade  mark  when  affixed  to  the  goods  of  Martell  &  Co. 
(Penal  Code,  §  368  ;  MarUdl  cf-  Co,  v.  Paarlherg,  12  Cape 
Good  Hope  Rep.  326 ;  Z.  Mfy,  Co,  v.  T.  Mfy,  Co.,  138  U. 
S.  537 ;  D.  Mfg,  Co.  v.  T.  Mfg.  Co.,  94  Fed  Rep.  651 ;  Z. 
Co.  V.  A.  L.  Co.,  11  H.  L.  Cas,  523;  Iloxil  v.  Chaney, 
143  Mass.  592 ;  Cutter  v.  Gudehrod  Bros.  Co.,  44  App.  Div. 
606 ;  CasioeU  v.  Davis,  58  N.  Y.  223.)  The  evidence  was 
sufficient  to  establish  the  title  in  tlie  iirm  of  Martell  &  Co.  to 
the  trade  mark  in  question.  {Collins  v.  Peeves,  Seb.  Dig. 
164;  Matter  of  Moench,  50  L.  T.  [N.  S.]  13 ;  Re  Riviere's 
Trade  Mark,  L  R.  [26  Cb.  1).]  408 ;  State  v.  Gihhs,  56  Mo. 
133 ;  Tetlow  v.  Tappen,  85  Fed.  Rep.  774 ;  HaUs  v.  Bar- 
rows, 32  L.  J.  Ch.  548 ;  Mc Andrew  v.  Ba^sett,  4  De  G., 
J.  &  S.  380;  Kathreinen  Mahkaffee  Fabriken  v.  P.  K. 
M.  Co.,  82  Fed.  Rep.  321.)  There  is  no  merit  in  the  con- 
tention that  the  court  had  no  jurisdiction  because  a  demur- 
rer to  a  former  complaint  had  been  sustained.  (2  Hawk.  P. 
C.  ch.  35,  §  8 ;  People  v.  Barrett,  1  Johns.  66 ;  Hartung  v. 
PeopU,  22  N.  Y.  95,  102.) 

Gray,  J.  Upon  the  complaint  of  one  Miller,  the  appellant, 
Krivitzky,  was  apprehended,  examined  and  held  for  trial  upon 
the  charge  of  counterfeiting  the  label  and  trade  mark  of  Mar- 
tell &  Company,  manufacturers  of,  and  dealers  in,  brandy. 
He  was  convicted  at  the  Special  Sessions  of  a  misdemeanor 
for  the  violation  of  section  364  of  the  Penal  Code  and  the 
judgment  of  conviction  has  been  affirmed  by  the  Appellate 
Division.  Upon  the  questions  whether  the  label  counter- 
feited was  the  one  adopted  and  in  use  by  Martell  &  Co.  upon 
the  bottles  containing  their  brandy,  which  were  sent  to  this 
country  and  sold  here,  and  whether  the  appellant  agreed  to, 
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and  did,  print  counterfeits  of  the  label,  the  judgment  must  be 
regarded  as  conclusive ;  inasmuch  as  the  evidence  was  such  as 
to  afford  support  to  the  conclusions  reached  in  those  respects. 
There  is  no  occasion  to  further  review  the  facts  here,  with 
respect  to  those  questions.  It  appears  that  Miller  was 
employed  as  a  special  agent,  or  investigator,  by  a  representa- 
tive here  of  Martell  &  Company ;  whose  place  of  business  is 
in  Cognac,  France.  He  was  introduced,  under  an  assumed 
name,  to  the  appellant  as  a  person  desiring  to  have  labels 
printed  in  imitation  of  Martell  &  Company's  labels  and  a  bar- 
gain was  made  between  them,  whereby,  at  a  certain  price  per 
thousand,  to  be  paid  in  a  certain  manner,  hve  thousand  of  the 
imitation  labels  wei*e  to  be  printed.  This  was  carried  out  and 
the  counterfeited  labels  were  delivered  to  Miller.  He,  as  well 
as  the  witness  Pincoffs,  the  representative  of  Martell  &  Com- 
pany, who  had  employed  Miller  in  his  investigations,  testified 
to  many  facts,  which  tended  to  prove  their  knowledge  of  the 
genuine  label,  as  adopted  by  Martell  &  Co.  in  their  business 
and  as  usually  affixed  to  the  bottles  containing  their  brandy  in 
France  and  sent  to  this  country.  Their  evidence  showed  that, 
within  section  366  of  the  Penal  Code,  the  label  which  was 
counterfeited  was  "  a  mark  to  indicate  the  maker,  owner,  or 
seller  of  an  article  of  merchandise"  and  which  was  "usually 
affixed  to  an  article  of  merchandise  to  denote  that  the  same  was 
*  *  *  manufactured,  produced,  etc.,  by  him."  By  section 
364  of  the  Penal  Code,  a  person  who,  knowingly,  falsely 
makes,  or  counterfeits,  a  trade  inark  is  guilty  of  a  misdemeanor 
and  the  evidence  being  such  as  to  establish  the  appellant's 
violation  of  this  provision,  his  conviction  must  be  upheld ; 
unless  some  error  is  presented  which  would  justify  a  reversal. 
The  appellant  contends  that  the  label  in  question  is  not  a 
trade  mark  within  the  definition  of  the  statute ;  but  the  evi- 
dence, clearly  enough,  establishes  that  it  had  been  in  long  and 
continuous  use  by  Martell  &  Co.,  the  makers  of  the  brandy^ 
as  a  peculiar  mark,  or  device,  to  indicate  to  the  public  the 
origin  of  the  manufacture,  or  product.  Though  the  label  bore 
the  firm  name  of  "J,  &  F,  Martell,"  that  fact  cannot  affect 
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the  qnestion.  Wliether  Mar  tell  &  Company  are  entitled  to 
print  that  firm  name  upon  their  label,  or  not,  is  not  for  the 
defendant  to  contend.  He  is  proved  to  have  intentionally 
coanterfeited  a  trade  mark,  or  label  aflSxed  to  their  goods  and, 
therefore,  to  have  violated  a  statute  of  this  state  prohibiting 
such  an  act.  The  statute  is  general  in  its  application  and  could 
be  availed  of  for  the  protection  of  Martell  &  Co.'s  trade  here. 

The  appellant,  further,  contends  that,  upon  the  evidence,  he 
was  not  guilty  of  counterfeiting;  inasmuch  as  the  act  was 
done  at  the  instance  of  the  agent  of  Martell  &  Co.  and  paid 
for  with  their  money.  Neither  can  this  contention  avail  him. 
The  purpose  of  the  owners,  or  of  their  agent  in  this  country, 
was  to  ascertain  if  the  appellant  was  engaged  in  the  unlawful 
business  and  that  the  information  was  obtained  in  a  transac- 
tion had  between  them  is  no  defense.  (See  Grimm  v.  United 
States,  156  U.  S.  604.)  If  it  was  necessary  for  the  owners  to 
resort  to  this  species  of  investigation,  in  order  to  suppress 
the  criminal  acts,  by  which  they  and  the  public  were  being 
defrauded,  how  can  it  afiford  any  ground  for  objection  on  the 
appellant's  part?  The  evidence  is  that  he  was  employed  to 
print  false  labels  in  imitation  of  that  belonging  to  Martell  & 
Co.  He  was  not  requested  to  print  them  for  Martell  &  Co., 
but  for  a  person,  apparently,  designing  to  commit  a  fraud. 

It  is  argued  that  there  was  error  in  admitting  certain  testi- 
mony of  the  witness  Pincoflfs  as  to  the  use,  ownership  and 
genuineness  of  the  alleged  trade  mark,  upon  the  ground  that  it 
was  based  upon  information  received  from  other  persons  and 
that  it  came  within  the  proliibition  of  the  rule  against  hearsay 
evidence.  That  the  objections  raised  such  a  question  is  quite 
doubtful ;  but,  if  they  did,  there  would  be  no  force  in  the  point. 
Pincoflfs'  testimony'  in  each  of  the  instances  referred  to,  was 
as  to  the  facts  observed  by  him  in  Cognac,  France,  with 
respect  to  the  bottling  of  the  brandy ;  the  use  of  an  uniform 
label  upon  the  bottles ;  its  identity  with  the  label  upon  the 
same  goods  in  the  oflSce  of  the  agent  in  New  York  and  the 
diflference  from  the  label  printed  by  the  appellant.  The  pro- 
bative force  of  the  testimony  was  for  the  court ;  but  it  was 
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competent  for  the  witness  to  testify  to  any  fact  within  his 
knowledge  or  observation,  which  was  relevant  to  establish  that 
the  label  produced  by  the  prosecution  as  the  one  counterfeited 
by  the  appellant  was  the  genuine  one  adopted  by  Martell  & 
Co.  and  usually  affixed  by  them  to  their  articles  of  merchan- 
dise as  a  trade  mark. 

As  to  the  sufficiency  of  the  information,  upon  which  the 
appellant  was  placed  upon  trial,  and  as  to  the  effect  of  the 
allowance  of  the  demurrer  to  a  first  complaint  upon  a  further 
prosecution  for  the  same  offense,  these  are  questions  which  I 
deem  it  unnecessary  to  discuss.  They  were  correctly  and  well 
disposed  of  in  the  opinion  of  the  Appellate  Division. 

The  order  and  judgment  appealed  from  should  be  affirmed. 

O'Brien,  Bartlett,  Haight  and  Werner,  JJ.,  concur ; 
Parker,  Ch.  J.,  and  Vann,  J.,  dissent. 

Order  and  judgment  of  conviction  affirmed. 


Thk  People  of  the  State  of  New  York  ex  rel.  Elihf  B. 
Frost,  Respondent,  v.  The  New  York  Central  and  Hud- 
son River  Railroad  Company,  Appellant. 

1.  Mandamus  —  No  Issue  Raised  by  Allegations  on  Information 
and  Belief.  No  issue  is  raised  by  aUegatioos  on  information  and  beiief 
in  denial  of  positive  allegations  in  support  of  a  motion  for  writ  of 
mandamus. 

2.  Issue  of  Present  Necessfty.  The  issue  of  the  necessity  of  open- 
ing additional  culverts  on  a  motion  for  a  peremptory  mandamus  to  com- 
pel a  railroad  company  to  restore  certain  culverts  in  its  embankment, 
which  the  relator  claims  are  indispensable  to  the  usefulness  of  his  land,  is 
tendered  by  positive  allegations  in  defendant's  papers  that  do  more  than 
the  existing  culverts  are  necessary  to  the  proper  operation  and  manage- 
ment of  the  business  for  which  ihe  premises  arc  used. 

3.  Kailkoads  —  Maintenance  of  Culverts  in  Embankment-^ 
Chanqeu  Conditions.  The  perpetual  maintenance  by  the  Hudson  River 
Ilailroad  Company  of  the  culverts  deemed  necessary  wlien  its  embank- 
ment was  constructed  to  give  the  owner  of  the  land  intersected  by  it  the 
means  of  access  to  the  Hudson  river  front  is  not  required  by  the  pro* 
vision  of  section  16  of  chapter  216  of  the  Laws  of  1846.  that  the  company 
shall  in  such  cases  construct  and  sustain  "  convci.itMit  passes  or  roads 
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across  or  under  the  railroad  "  for  the  purpose  of  giving  the  usual  access 
to  the  river  in  farming  or  managing  the  land,  but  only  such  culverts  need 
be  maintained  as  will  serve  to  meet  the  necessities  now  existing  and, 
therefore,  the  issuance  of  a  peremptory  mandamus  commanding  their 
restoration  is  reversible  error. 

4.  When  Mandamus  Lies.  Where  an  action  for  damages  would  be 
inadequate  mandamus  will  lie;  the  existence  of  an  equitable  remedy  is  no 
bar  to  the  issuance  of  the  writ,  although  it  may  influence  the  court  in  the 
exercise  of  its  discretion. 

PleopU  ex  rel.  Frost  v.  2f.  Y,  C,  cfe  K  R.  R,  R.  Co.,  61  App.  Div.  494, 
reversed. 

(Argued  June  7,  1901;  decided  October  1,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made  May 
31,  1901,  which  affirmed  an  order  of  Special  Term  granting 
the  motion  of  the  relator  for  a  peremptory  writ  of  mandamus 
requiring  the  defendant  to  restore  certain  culverts  heretofore 
existing  in  the  railroad  embankment  of  the  defendant,  inter- 
secting the  premises  of  the  relator  on  tlie  east  bank  of  the 
Hudson  river,  situated  at  Croton,  in  the  town  of  Cortlandt, 
county  of  Westchester. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Ira  A,  Place  and  George  H,  Walker  for  appellant.  Man- 
damus is  not  the  proper  remedy  where  an  adequate  remedy  by 
action  exists,  and  where  the  issuance  thereof  will  not  benefit 
the  public.  {Peojple  ex  rel.  v.  Common  Council^  78  N.  Y.  56  ; 
PeopU  v.  N.  r:,  L,  E.  dk  W.  li,  R,  Co.,  2  Civ.  Pro.  Rep. 
345;  PeopU  ex  rel  v.  D.  cfe  C.  R.  R.  Co.,  58  N.  Y.  152; 
People  ex  rel.  v.  B.  &  A.  R.  R.  Co.,  70  N.  Y.  569  ;  People  ex 
rel.  V.  N.  Y.,  L.  E.  <&  W.  R.  R.  Co.,  22  Hun,  533 ;  People  ex 
rel.  V.  iT.  C.  Ry.  Co.,  164  N.  Y.  289.)  The  relator  has  an  ade- 
quate remedy  by  action.  {Smith  v.  N.  Y.  (6  0.  M.  R.  R, 
Co.,  63  N.  Y.  58 ;  Thmnas  v.  U.  ds  B.  R.  R.  R.  Co.,  97  N. 
Y.  245  ;  Clarke  v.  R.,  L.  (&  N.  F.  R.  R.  Co.,  18  Barb.  350 ; 
Wadema/fi  v.  A.  cfe  S.  R.  R.  Co.,  51  N.  Y.  568 ;  Jones  v. 
Seliff7nan,  81  N.  Y.  190;  People  v.  Miner,  2  Lans.  396; 
People  v.  A.  (&  S.  R.  R.  Co.,  57  N.  Y.  161 ;  People  ex  rd, 
V.  Trustees  of  St.  P.  C,  21  Hun,  184 ;  Thomas  v.  U.  d;  B.  R. 
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R.  R.  Co,j  97  N.  T.  245.)  Upon  the  papers  presented  to  the 
court,  either  an  alternative  writ  should  have  issued  or  the 
motion  should  have  been  denied.  (Code  Civ.  Pro.  §  2070; 
People  ex  rel.  v.  Bak^r^  3  N.  Y.  S.  E.  202 ;  MatUr  ofBreck- 
enridge,  ieo  N.  Y.  107  ;  Matter  of  Steinway,  159  N.  Y.  250.) 

Ralph  E,  Prime  for  respondent.  Mandamus  is  the  proper 
and  appropriate  and  only  remedy.  (Wood  on  Mandamus,  18 ; 
People  ex  rel,  v.  Supi^s,^  UN.  Y.  563 ;  High  on  Extra. 
Rem.  §§  20,  319 ;  People  ex  reh  v.  Mayor^  etc.^  10  Wend. 
305 ;  Strobel  v.  K  S.  Co,,  164  N.  Y.  303 ;  BuOer  v.  White 
Plains,  69  N.  Y.  Supp.  193.)  Mandamus  is  the  proper 
remedy  to  compel  corporations  to  perform  the  requirements 
of  their  charters  or  a  statutory  duty.  (1  Abb.  [N.  S.] 
404;  3  Abb.  [N.  S.]  364;  11  Abb.  [N.  8.]  4;  People  ex  rel. 
V.  R.  <&  S.  Z.  R.  R.  Co.,  76  N.  Y.  294 ;  People  ex  rel.  v.  B. 
iSk  A.  R.  R.  Co.,  70  N.  Y,  569 ;  People  ex  rel.  v.  N.  Y.  B. 
Sac.  O.  M.,  3  Hun,  361 ;  People  ex  rel.  v.  Medical  Soc,  32  N. 
Y.  187;  People  ex  rel.  M.  M.  P.  Union,  118  N.  Y.  101 ; 
High  on  Extra.  Rem.  §§  430-439.) 

Babtlett,  J.  The  Hudson  River  Railroad  Company  was 
incorporated  by  chapter  216  of  the  Laws  of  1846,  and  con- 
solidated with  the  New  York  Central  Railroad  Company  in 
the  year  1869,  assuming  the  name  of  Tlie  New  York  Central 
&  Hudson  River  Railroad  Company. 

At  the  time  of  the  construction  ot*  the  Hudson  River  rail- 
road in  1846,  one  John  Cocks  was  the  owner  of  the  premises 
in  question,  and  operated  thereon  a  brick  yard.  The  Hudson 
River  Railroad  Company  condemned  the  right  of  way  across 
the  premises  of  Cocks,  passing  over  the  same  on  an  embank- 
ment some  ten  feet  high.  This  embankment  cut  off  the  east- 
em  portion  of  the  premises  from  the  bulkheads  and  wharves 
on  the  river  front. 

Section  sixteen  of  the  charter  of  the  Hudson  River  Rail- 
road Company  reads  as  follows :  "  It  shall  be  lawful  for  the 
owners  of  the  land  over  which  such  railroad  shall  be  con- 
structed, to  cross  the  said  railroad,  at  some  convenient  place  or 
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places,  with  bis  or  t?ieir  servants,  cattle,  teams  and  carria^^es, 
for  the  purpose  of  using  and  managing  their  respective  farms, 
over  which  the  said  railroad  shall  pass,  doing  no  injury  or 
damage  to  said  railroad.  In  all  cases  where  such  railroad 
shall  intersect  the  lands  of  any  individual,  or  pass  between 
such  lands  and  the  usual  place  of  access  to  the  river,  and  can- 
not be  conveniently  crossed  by  reason  of  high  embankments, 
deep  cuts  or  otherwise,  the  said  corporation  shall  at  their  own 
expense  construct  and  sustain  convenient  passes  or  roads 
across  or  under  the  railroad,  for  the  passage  of  persons,  cat- 
tle, carriages  and  teams,  for  the  purpose  of  farming  or  managing 
such  lands,  and  giving  to  them  their  usual  access  to  the  river." 

In  recognition  of  the  necessity  for  providing  means  of 
access  to  the  river  front  the  company,  at  the  time  of  construct- 
ing this  embankment,  pierced  it  by  six  culverts,  which  ai"e 
described  in  this  record  as  C-1,  C-2,  C-3,  C4,  C-5  and  C-C. 
CI  has  an  opening  of  twenty-three  feet ;  C-2  measures 
twenty-one  feet ;  C-3  twenty-three  feet ;  C-4  twenty-eight 
feet;  C-5  twenty-seven  feet  and  C-6  thirty  feet.  Tliis 
embankment  intersected  no  streams  on  the  premises  of  Cocks, 
and  these  culverts  were  erected  for  the  purpose  of  a  passage 
for  teams  and  cars  moving  upon  trestles  from  the  brick  yard 
to  the  wharves  and  bulkheads.  The  manufactured  brick  were 
shipped  to  market  on  vessels  loaded  at  these  wharves.  The 
relator  is  the  successor  in  interest  of  Cocks. 

The  relator's  papers  disclose,  among  other  tilings,  that  the 
manufacture  of  brick  continued  from  the  time  of  the  erec- 
tion of  this  embankment  until  sometime  in  the  vear  1900, 
with  the  exception  that  there  have  been  times  when  for  sev- 
eral years  the  brick  yards  have  not  been  used.  It  is  further 
alleged  that  the  culverts  are  indispensable  to  the  usefulness  of 
the  brick  yard  company,  and  without  each  of  them  the  prop- 
erty is  useless  as  such. 

It  is  further  averred  that  in  the  latter  part  of  1900,  or  the 
early  portion  of  the  year  1901,  defendant  entirely  closed  up 
and  partially  tilled  up  culvert  No.  1 ;  that  culvert  No.  2  has 
been  reduced  on  each  side  one  foot  of  the  width  of  the  same, 
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and  culvert  No.  3  is  all  filled  up  ;  that  culvert  No.  4  is  reduced 
in  width  one  foot  on  each  side,  and  culverts  Nos.  5  and  6  have 
been  entirely  filled  up.  That  culvert  No.  1  was  used  for  the 
freight  house  on  the  pier,  culvert  No.  1  being  used  for  passage 
one  way  and  culvert  No.  2  for  passage  the  other  way.  Culvert 
No.  3  was  used  for  loading  brick  from  the  yard  No.  1  on  ves- 
sels at  the  pier  or  wharf  immediately  west  of  the  same.  Cul- 
vert No.  4r  was  used  for  loading  brick  at  the  pier  or  wharf 
immediately  west  of  the  same.  Culvert  No.  5  was  used  for 
bringing  wood  in  and  for  loading  brick  from  yards  Nos.  2  and 
3  at  the  bulkhead  west  of  said  culvert ;  and  culvert  No.  6 
was  used  for  loading  brick  from  the  yards  Nos.  2  and  3  at  the 
pier  west  of  said  culverts. 

The  defendant's  papers  in  opposition  to  this  motion  allege 
that  the  premises  have  not  been  used  for  the  manufacture  of 
brick,  nor  have  brick  yards  been  operated  thereon  since  the 
year  1896,  with  the  exception  that  during  the  year  1899  two 
experimental  burnings  of  enameled  brick  were  made  on  the 
premises ;  that  the  experiments  were  not  successful,  and  since 
that  date  all  the  buildings  and  sheds  upon  the  premises  used 
for  the  manufactui*e  of  brick  have  been  removed,  except  a 
two-story  brick  building  erected  for  a  power  house  by  the 
Croton  Brick  Company,  and  now  occupied  by  a  tenant,  who 
uses  the  same  for  the  purpose  of  grinding  emery,  and  that  the 
furnace  on  the  premises  is  now  in  ruins,  which  was  used  by 
the  persons  or  company  engaged  in  the  experiments  aforesaid 
for  the  manufacture  of  enameled  brick. 

It  is  suggested  by  the  Appellate  Division  that  the  affidavits 
of  the  di3fendant  present  no  material  questions  of  fact,  for  the 
reason  that  certain  statements  are  made  on  information  and 
belief  in  denial  of  allegations  in  the  relator's  papers  positively 
alleged. 

There  is  no  doubt  of  the  general  rule  that  where  the  posi- 
tive allegations  in  support  of  a  motion  for  a  writ  of  mandamus 
are  met  by  denial  on  information  and  belief  that  no  issue  is 
raised.  {People  ex  rel,  Kelly  v.  Coraiaon  CouncUj  77  N.  Y. 
503.)    In  the  case  at  bar  the  allegations  already  referred  to, 
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as  contained  in  defendant's  papers,  are  upon  information  and 
belief,  and  if  they  stood  alone  it  would  be  doubtful  if  any 
issue  was  tendered,  but  other  material  allegations  appear 
which  are  positively  stated. 

The  defendant's  papers  further  disclose  that  the  trestle 
work  used  by  the  brick  company,  upon  which  cars  were 
moved  from  the  river  through  the  culvert  to  the  premises  in 
question,  is  in  ruins ;  that  only  one  of  the  culverts  mentioned 
in  the  moving  papers,  used  by  the  present  sole  occupant  of 
the  premises,  is  culvert  known  as  C-4,  and  that  it  is  imprac- 
ticable, because  of  the  location  of  the  works  employed  in  the 
grinding  of  emery,  to  use  any  other  of  the  said  culverts ;  that 
said  culvert  C-4  at  the  present  time  is  about  twenty-six  feet 
in  width  and  is  at  least  eight  feet  in  the  clear ;  that  the  piers 
and  bulkheads  on  the  westerly  side  of  defendant's  railroad, 
opposite  the  premises  in  question,  are  in  such  a  state  of  ruin 
that  they  are  impracticable  for  the  loading  and  unloading  of 
vessels.  This  last  allegation  is  based  on  the  opinion  of  the 
afiiant,  a  civil  engineer. 

It  further  appears  that  the  clay  bank  upon  the  premises 
from  which  the  material  must  be  taken  in  order  to  manu- 
facture brick  thereon,  is  at  the  present  time  about  fifteen  hun- 
dred feet  east  of  the  railroad  tracks,  and  from  deponent's 
knowledge  of  the  business  of  manufacturing  brick,  all  kilns 
and  dry  yards  necessary  for  the  manufacture  of  brick  upon 
the  premises  would  be  erected  at  such  a  distance  easterly  from 
the  railroad  that  all  tracks  necessary  for  the  conveyance  of 
fuel  from  the  docks  and  burned  bricks  to  the  docks,  would  be 
laid  in  converging  lines  to  one  culvert  under  the  railroad 
tracks,  and  that  no  more  than  one  culvert  would  be  necessary 
for  the  proper  operation  and  management  of  any  brick  yards 
located  upon  the  premises. 

It  further  appears  that  on  April  10th,  1901,  the  aflSaht 
examined  the  clay  beds  upon  the  premises,  and  that  in  his 
opinion  no  excavations  have  been  made  therefrom  during 
eight  years  last  past ;  that  any  break  in  the  continuity  of  an 
earth-supported  track  of  a  railroad  on  which  rapidly  moving 
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trains  are  run,  is  a  serious  danger  to  the  safety  of  the  travel- 
ing public,  and  it  is,  therefore,  desirable  that  culverts,  such  as 
the  ones  described  in  the  moving  papers,  shall  be  eliminated. 

The  defendant  also  submitted  the  affidavit  of  the  superin- 
tendent of  the  Hudson  division,  who  has  occupied  that  position 
for  ten  }^ears  last  past,  stating  that  he  is  familiar  with  the 
premises  in  question,  and  that  at  the  points  where  the  culverts 
ar^  located  there  pass  over  said  main  line  daily  at  least  two 
hundred  trains. 

The  sole  question  presented  upon  these  papers  is  whether 
an  issue  was  tendered  by  the  defendant  which  rendered  the 
granting  of  the  peremptory  writ  of  mandamus  improper. 
^  The  defendant  contends  that  section  sixteen  of  the  original 
charter  of  the  Hudson  River  Railroad  Company,  already 
quoted,  is  the  only  section  applicable  to  this  proceeding,  and 
that  the  obligation  imposed  thereby  was  to  maintain  such  cul- 
verts or  other  openings  or  means  of  crossing  as  were  reason- 
ably necessary  ;  that  if  the  relator  has  been  deprived  of  such 
crossings  as  he  is  entitled  to  under  the  statute  they  should  be 
restored  ;  and  if,  on  the  other  hand,  conditions  have  changed 
so  that  a  less  number  of  culverts  will  serve  to  meet  the  neces- 
sities now  existing,  the  reduction  of  the  original  number  has 
worked  no  injury  to  the  relator. 

It  is  manifest  on  reading  this  record  that  the  issue  of  present 
necessity  is  tendered  and  the  granting  of  the  peremptory  writ 
was  error,  unless  it  be  held,  as  matter  of  law,  that  the  charter 
of  the  Hudson  River  Railroad  Company  must  be  so  construed 
as  to  require  the  defendant  to  perpetually  maintain  the  culverts 
deemed  necessary  in  the  year  1846,  when  this  embankment  was 
constructed. 

Such  a  construction  of  the  statute  is  unreasonable  and  would 
wo^k  injustice,  not  only  to  the  railroad  company,  but  to  the 
owners  of  property  intersected  by  the  tracks  of  the  defendant. 
From  the  standpoint  of  the  property  owner  in  a  given  case  it 
might  well  be  that  conditions  were  such  in  1846  that  one 
culvert  was  amply  sufficient  for  access  to  the  river  front,  and 
at  the  present  time,  owing  to  the  erection  of  a  large  manufac* 
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taring  establisliment,  or  other  changes  that  may  be  reasonably 
assumed,  necessity  would  require  in  the  case  of  an  extended 
water  front  a  number  of  culverts.  Under  these  supposed  con- 
ditions, it  would  be  within  the  letter  and  spirit  of  the  statute 
and  impose  no  hardship  upon  the  railroad  company,  to  com- 
pel it  to  provide  the  property  owner  reasonable  approaches  to 
the  water  front.  Viewing  this  question  from  the  standpoint  of 
the  railroad  company,  it  would  seem  to  be  clearly  within  the 
provisions  of  the  statute  that  if  conditions  have  so  changed 
since  the  construction  of  the  railroad  as  to  warrant  the  main- 
tenance of  less  culverts  than  were  originally  built  in  the  year 
1846,  a  reduction  in  number  should  be  permitted. 

The  statute  imposes  a  continuing  obligation  upon  the  rail- 
road company,  and  also  affords  constant  protection  to  the  rights 
of  the  property  owner  whose  lands  are  crossed  by  the  tracks  of 
the  former. 

To  say  that  the  rights  of  the  parties  to  this  controversy  depend 
wholly  upon  the  situation  as  it  existed  in  1846,  when  the  milroad 
was  built,  is  to  ignore  the  obvious  intention  of  the  legislature. 

The  railroad  company,  while  held  strictly  to  its  continuing 
obligation  to  construct  and  sustain  "  convenient  passes  or  roads 
across  or  under  the  railroad,"  is  not  to  be  subjected  to  unneces- 
sary or  unreasonable  burdens ;  the  property  owner,  on  the  other 
hand,  has  the  continuing  right  to  the  usual  access  to  the  river 
"  for  the  purposes  of  farming  or  managing  said  lands." 

As  the  years  pass  the  question  of  present  necessity  is  one 
that  can  be  raised  by  either  party.  The  principle  involved  is 
illustrated  by  cases  where  a  covenant  concededly  binding  upon 
a  defendant  will  not  be  enforced  in  equity  by  reason  of  changed 
conditions. 

In  Trustees  of  Columbia  College  v.  Thaclver  (87  N.  Y.  311 
313)  the  defendant,  owning  property  corner  of  Fiftieth  street 
and  Sixth  avenue  in  the  city  of  New  York,  was  sued  to 
enforce  the  observance  of  a  covenant  not  to  permit "  any  kind 
of  manufactory,  trade  or  business  whatever  "  on  the  premises. 
Tlie  defendant  was  in  conceded  violation  of  the  covenant,  but 
on  the  trial  established  such  changes  in  the  condition  of  the 
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adjacent  proj)erty  an<l  the  character  of  its  use  that  the  court 
held  there  was  no  ground  for  interference  and  that  it  would 
be  inequitable  to  enforce  the  covenant.  These  changes  were 
due  to  the  construction  of  the  elevated  railroad  and  the  gen- 
eral invasion  of  the  locality  by  business. 

This  case  was  approved  and  followed  in  Arnerman  v.  Deane 
(132  N.  Y.  355,  359)  and  reference  made  to  other  cases.  {Ca?i- 
ger  v.  iV:  F.,  West  Shore,  ck  B.  li,  li.  Co.,  120  N.  Y.  29; 
Margraf  w  Muir,  57  N.  Y.  155;  Peters  v.  Delaplatne,  49 
N.  Y.  3r)2  ;  High  on  Injunctions,  §  22.  See,  also,  Murdfehli 
V.  X  Y,,  West  Sliore,  db  B.  By,  Co.,  102  N.  Y.  703.) 

There  is.no  reason,  on  principle,  why  obligations  imposed 
by  tlie  legislature  should  not  be  subject  to  the  rule  of  changed 
conditions  as  are  the  covenants  contained  in  priyate  contracts. 

The  issue  of  present  necessity  is  clearly  presented  by  the 
papers,  assuming,  as  we  must,  the  truth  of  the  allegations  set 
forth  in  defendant's  opposing  affidavits,  arid  the  issuing  of  the 
peremptory  writ  was  unwarranted. 

We  express  no  opinion  as  to  the  merits  of  the  case,  as  all 
the  facts  upon  which  this  controversy  is  to  be  decided  may 
not  have  been  disclosed. 

The  defendant  raises  the  additional  point  that  the  relator 
has  an  adequate  remedy  at  law  and  was  not  entitled  to  the 
writ  of  mandamus. 

An  action  for  damages  in  this  case  would  be  inadequate, 
and  the  existence  of  an  equitable  remedy  is  no  bar  to  the  writ 
although  it  may  influence  the  court  in  the  exercise  of  its  dis- 
cretion. {Peo2>le  ex  veL  Moulton  v.  Mayor,  etc.,  of  N.  Y, 
10  Wend.  395 ;  High's  Extraordinary  Legal  Keinedies,  §  20.) 

The  orders  of  the  Special  Term  and  Appellate  Division 
should  be  reversed,  with  costs  to  abide  the  event,  and  these 
proceedings  remitted  to  the  Special  Term,  with  directions  to 
Lssue  an  alternative  writ  of  mandamus  under  which  the  issues 
herein  shall  be  tried. 

Parker,  Ch.  J.,  IIaight,  Vann,  Landon,  Cullen  and 
Werner,  JJ.,  concur. 

Ordered  accordingly. 
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William  F.  Marsh,  Appellant,  v,  Sol  L.  Kaye,  Individually 
and  as  Receiver  of  the  Ladies'  Deborah  Nursery  and 
Child's  Protectory,  et  al.,  Respondents,  Impleaded  with 
Others. 

1.  Charitable  Corporation  —  Liability  op  Directors  for  Debts. 
The  chanicter  of  the  liability  lor  corporate  debts,  payable  within  a  year, 
imposed  upon  directors  of  a  charitable  corporation  organized  under  chap- 
ter 819  of  the  Laws  of  1848  and  continued  under  the  Membership  Corpo- 
rations L»w  (L.  1895,  ch.  559,  §  11),  where  execution  against  the  corpora- 
tion has  first  been  returned  unsatisfied,  is  essentially  the  same  as  that  of 
stockholders,  under  the  varir.us  statutes  regulating  the  incorporation  of 
corporations,  differing  from  the  latter  only  in  degree. 

2.  Equitable  Action  to  Enforce  Liability  Not  Maintainable. 
While  an  action  in  equity  to  enforce  the  personal  liability  of  the  directors 
may  be  maintained  on  behalf  of  all  the  creditors,  where  such  liability  is 
limited  in  amount  and  the  fund  to  accrue  therefrom  is  inadequate  to  satisfy 
all  the  claims  against  the  corporation,  it  cannot  be  maintained  where  the 
only  thing  to  be  reached  is  the  personal  liability  of  the  directors,  which  is 
absolute  and  unlimited,  and  in  no  sense  constitutes  a  fund  to  be  prot^ted 
or  preserved  for  the  creditors,  or  to  be  distributed  among  them,  since  an 
adequate  remedy  at  law  exists. 

3.  Multiplicity  of  Scrrs.  Nor  can  such  an  action  be  maintained  by 
one  creditor  on  behalf  of  himself  and  all  others  against  the  receiver  and 
all  the  directors  on  the  theory  that  the  corporation  beins:  insolvent  and  in 
the  hands  of  a  permanent  receiver,  multiplicity  of  suits  is  thereby 
prevented. 

Marsh  V.  Kaye^  44  App.  Div.  68,  affirmed. 

(Argued  June  14,  1901;  decided  October  1,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  12,  1899,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint  by  the  court 
on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinions. 

Henry  D.  Ilotchklss  for  appellant..  The  liability  of  the 
directors  is  not  penal,  but  contractual  in  its  nature.     {^Rogers 
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V.  Decker,  131  N.  Y.  490 ;  JSTat.  Bank  v.  Dillingham,  147  N. 
Y.  603.)  This  action  is  maintainable  on  the  tlieory  of  pre- 
venting a  multiplicity  of  snits.  {Story  v,  Furman^  25  N.  Y. 
214 ;  ^Y€ek%  v.  Ztw^,  50  N.  Y.  568  ;  Mathez  v.  Neidig,  72  N. 
Y.  100 ;  Pfohl  V.  Simpson,  50  How.  Pr.  341 ;  74  N.  Y.  137 ; 
Bauer  v.  Plutt,  72  Hun,  326 ;  U,  G.  Co.  v.  Vary,  79  Hun, 
103;  152  N.  Y.  121;  Bagley  <&  Sewall  Co,y.  EhrUcher,  8 
App.  Div.  581 ;  Cochran  v.  A.  O.  Co.,  20  Abb.  [N.  C]  114 ; 
KooTiH  V.  Martin,  143  N.  Y.  672.)  The  receiver  appeared  and 
answered  generally,  without  objection.  The  failure  to  obtain 
leave  to  sue  was  not  jurisdictional ;  the  objection  was  open  to 
a  plea  in  abatement,  and  was  waived  by  appearance  and 
answer.  {Hackley  v.  Draper,  4  T.  &  C.  614 ;  60  N.  Y.  88 ; 
HubheU  V.  Dana,  9  How.  Pr.  424 ;  Jay's  Cam,  6  Abb.  Pr. 
293  ;  Kmwer  v.  Reynolds,  19  Wkly.  Dig.  383.)  The  only 
object  in  joining  the  receiver  as  a  party  was  to  obtain  an 
accounting  and  an  equitable  distribution  of  any  assets  in  his 
nands,  to  the  end  that  the  directors  might  be  held  only  for  the 
deficit  of  assets,  and  that  the  entire  controversy  might  be  set- 
tled in  this  suit.  {Ilirshfeld\.  Fitzgerald,  157  N.  Y.  184; 
Jacquelin  v.  M,  J.  Assn.,  39  App.  Div.  515.)  Plaintiff's 
failure  to  obtain  judgment  and  execution  against  the  company 
was  fully  excused.  {Hunting  v.  Blum,  143  N .  Y.  511 ; 
Hirshfdd  v.  Bopp,  27  App.  Div.  180 ;  145  N.  Y.  84.) 

Harold  Nathan  for  Nathan  Ilutkoff,  respondent.  The 
liability  of  directors  of  a  membership  corporation  for  the 
debts  of  the  corporation,  under  tlie  statute,  is  a  primary  and 
original  liability,  en.'orceable  in  an  action  at  law,  and  no  such 
secondary  or  limited  liability  exists  as  authorizes  a  resort  to 
equity.  (L.  1895,  ch.  559,  §  11  ;  L.  1806,  ch.  542;  Rogers  y. 
Decker,  131  N.  Y;  490;  62  Hun,  15;  Coj-ning  v.  McCul- 
lough,  1  N.  Y.  47 ;  Queenan  v.  Palm^r,\Vl  I!!.  619 ;  O'Brien 
V.  Fitzgerald,  143  N.  Y.  377.)  The  allegation  in  the  com- 
plaint with  respect  to  a  multiplicity  of  suits  is  insufficient  to 
support  this  action.  {O Brien  v.  Fitzgerald,  6  App.  Div. 
509;  E.  S,  S,  Bank  v.  Beard,  151  X.  Y.  038;  Dyhnan  v. 
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Xeeney,154:  K  T.  483 ;  Dodd  v.  City  of  Hartford,  25  Conn. 
232 ;  Wilkerson  v.  Walters,  1  Ida.  564 ;  Yovngblood  v.  Sex- 
ton, 32  Midi.  406 ;  Merrill  v.  Lake,  46  Am.  Dec.  377 ;  Iloi^ell 
V.  City  (f  Buffalo,  2  Abb.  Ct.  App.  Dec.  412 ;  Town  ofVenive 
V.  Woodruff,  62  N".  Y.  462 ;  Felloics  v.  Spaulding,  141  Mass. 
89.)  The  plaintiff  lias  an  adequate  remedy  at  law,  and,  there- 
fore, the  discretion  of  the  Supreme  Court  in  refusing  equitable 
intervention  merely  to  avoid  a  multiplicity  of  suits  at  law, 
cannot  be  reviewed  by  this  court.  [Dunckel  v.  Dunckel,  141 
N.  Y.  427  ;  N.  &  N.  B.  Hosiery  Co.  v.  Arnold,  143  N.  Y. 
265;  Wormser  v.  Brown,  149  N.  Y.  163.)  The  court  prop- 
erly dismissed  the  complaint  instead  of  retaining  the  action 
for  the  purpose  of  awarding  legal  relief.  {Dudley  v.  Con- 
gregation T,  0,  of  St  Francis,  138  N.  Y.  451  ;  Dalton  v. 
Vanderveer,  8  Misc.  Rep.  484 ;  Bockes  v.  Lafising,  74  N.  Y. 
437;  Ketchuia  v.  Depexn,  81  Ilun,  278  ;  Vincent  v.  Moriarty, 
31  App.  Div.  484;  llawes  v.  Dohls,  137  N.  Y.  465;  Sher- 
burne  v.  Taft,  142  N.  Y.  619.) 

Samuel  (rreenhaum-  for  Rose  Ilerschmann  et  al.,  respond- 
ents. The  complaint  does  not  state  a  cause  of  action  against 
the  directors  of  the  Ladies'  Deborah  Nuivjery  and  Child's 
Protectory,  because  of  its  omission  to  sliow  when  the  debt  of 
the  plaintiff's  assignor  became  due.  (Barnes  v.  Wheaton,  80 
Ilun,  8 ;  Austin  v.  Goodrich,  49  N.  Y.  266 ;  BarUett  v. 
Crozier,  17  Johns.  457;  Hirshfeldy.  Bopp,  145  N.  Y.  97; 
Ilardman  v.  Sage,  124  N.  Y.  35.)  The  complaint  does  not 
affirmatively  show  that  the  Ladies'  Deborah  Nursery  and 
Child's  Protectory  was  not  a  corporation  included  within  the 
class  excepted  by  the  statute.  {Terry  v.  Little,  101  U.  iS.  216 ; 
Howell  v.  Janvrin,  151  N.  Y.  61  ;  Wilson  Mfg,  (Uk  v. 
Schwind,  5  Misc.  Rep.  205  ;  Ilirshfeld  v.  Bopp,  145  N.  Y.  84 ; 
Griffcth  V.  Green,  129  N.  Y.  517.)  The  complaint  should 
have  been  dismissed  for  the  reason  that  there  is  a  defect  of 
parties  defendant.  {Dean  v.  Whiton,  16  Ilun,  203.)  This 
action  is  not  maintainabh*  on  the  theory  of  preventing  a  nmlti- 
plicity  of  suits.     (T^//.  1\  Bankw  Goddard,  131  N.  Y.  503.). 
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CuLLBN,  J.  I  agree  with  Judge  Babtlett  in  the  view  that 
the  liability  of  the  directors  in  this  action  is  essentially  the  same 
in  character  as  that  of  stockholders  under  various  statutes 
regulating  the  incorporation  of  corporations,  differing  from  the 
latter  only  in  degree.  So  far  as  the  Appellate  Division  seems 
to  have  entertained  a  different  opinion,  I  think  that  learned 
court  erred.  But  this  concession  does  not  lead  to  the  conclu- 
sion that  the  court  below  erred  in  its  decision.  It  cannot  be 
questioned  that  under  the  statute  the  defendant  directors 
became  personally  liable  for  the  debts  they  contracted  on 
behalf  of  the  corporation  payable  within  a  year,  provided  that 
an  execution  was  first  returned  unsatisfied  against  the  corpora- 
tion, and  that  this  liability  can  be  enforced  against  them  in  an 
action  at  law  to  the  same  extent  and  in  the  same  manner  as 
any  debts  they  may  personally  have  incurred.  The  question 
is,  does  an  action  in  equity  lie  to  enforce  this  liability  brought 
by  one  creditor  on  behalf  of  himself  and  all  others  against 
all  the  directors.  While  undoubtedly  resort  may  often  be  had 
to  equity  to  enforce  legal  obligations,  still  it  is  the  rule  that  a 
court  of  law  is  primarily  the  proper  forum  fpr  such  litigation, 
and  that  resort  to  equity  can  be  had  only  where  the  remedy 
at  law  is  inadequate  or  will  lead  to  inequitable  results.  It  is, 
therefore,  incumbent  on  the  plaintiff  to  show  why  an  equit- 
able action  is  necessary  to  secure  his  rights.  Where  the  lia- 
bility of  the  stockholders  or  directors  is  limited  in  amount 
and  the  fund  to  accrue  from  such  liability  may  be  inadequate 
to  satisfy  all  the  claims  against  the  corporation,  an  action  in 
equity  on  behalf  of  all  the  creditors,  in  which  the  fund  can  be 
applied  ratably  on  all  claims,  is  absolutely  necessary  to  secure 
equality.  The  opinion  delivered  by  the  present  chief  judge 
of  this  court  (then  in  the  Supreme  Court)  in  Bauer  v.  Piatt 
(72  Hun,  326)  discusses  this  question  at  length  and  the  deci- 
sion in  that  case  proceeded  on  the  ground  of  the  limited  lia- 
bility of  the  directors  and  stockholders.  The  case  was 
unquestionably  properly  decided.  But  it  has  no  application 
to  the  one  now  before  us.  There  is  no  fund  to  be  distributed 
among  the  creditors  except  such  as  may  proceed  from  the 
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conversion  of  the  assets  of  the  corporation.  No  protection 
for  those  assets  is  required.  The  court  has  already  in  an 
appropriate  action  appointed  a  receiver,  and  the  fund  will  bo 
distributed  in  that  action,  not  in  this.  The  only  thing  to  be 
reached  in  this  action  is  the  personal  liability  of  the  directors, 
which  is  absolute  and  unlimited.  This  in  no  sense  constitutes 
a  fund  to  be  protected  or  preserved  for  the  creditors  or  to 
be  distributed  among  them.  The  status  of  these  creditors 
of  the  corporation,  and,  therefore,  creditors  of  the  directors, 
does  not  differ  from  that  of  other  creditors  of  the  directors 
personally.  While  in  a  certain  broad  sense  it  may  be  said 
that  every  man's  property  is  a  trust  fund  for  the  payment  of 
his  debts,  no  action  in  equity  has  ever  been  maintained  by 
a  creditor  at  large  to  sei2e  and  administer  the  estate  of 
a  debtor  for  the  benefit  of  creditors  generally.  Bank- 
ruptcy proceedings  are  the  only  means  to  attain  such  an 
object.  If  this  action  is  sustained  the  court  may,  doubtless, 
restrain  proceedings  against  the  directors  by  the  creditors  of 
the  corporation,  but  surely  it  cannot  enjoin  the  other  credit- 
ors of  the  directors.  The  defendant  directors,  if  they  are  of 
insufficient  responsibility,  may,  therefore,  voluntarily  apply 
all  their  property  to  the  payment  of  other  creditors,  or,  while 
this  action  is  progressing,  such  property  may  be  seized  by 
those  creditors  under  legal  proceedings.  Meanwhile  creditoi's 
of  this  class  are  tied  hand  and  foot.  Usually  the  intervention 
of  equity  is  invoked  in  aid  of  the  creditor.  In  this  case  an 
equitable  action  would  serve  no  useful  purpose  and  in  no  way 
aid  the  creditors  on  whose  behalf  it  is  brought,  but,  on  the 
contrary,  put  them  at  a  marked  disadvantage  as  compared  with 
other  creditors.  Nor  is  the  action  necessary  to  protect  the 
directors.  There  can  be  no  apportionment  of  liability  between 
the  directors,  for  each  is  liable  for  all  debts,  not  for  his  share 
of  them.  An  action  in  equity  could  be  maintained  by  one 
director  who  had  paid  obligations  of  the  corporation  against 
his  co-directors  for  contribution,  an  action  in  which  there 
would  be  an  account  taken  of  all  payments  made  by  any  of 
the  parties.     No  sucli  relief  can   be  granted  here,  for  judg- 


1901.]  Marsh  «.  Kay«.  201 

N«  Y.  Rep.]  Dissenting  opinion,  per  Bartlett,  J. 

ment  must  go  against  all  the  directors  for  the  total  amount  of 
the  debts. 

I  have  not  discussed  the  question  whether  this  suit  can  be 
maintained  to  prevent  a  multiplicity  of  actions,  as  I  think  that 
point  is  disposed  of  by  the  recent  decisions  of  this  court  in 
a  Brim  v.  Fitzgerald  (143  N.  Y.  377);  Empire  State 
Savings  Bank  v.  Beard  (151  N.  Y.  638),  and  Dykman  v. 
Keeney  (154  N.  Y.  483).  In  those  cases  it  would  have  been 
a  distinct  and  manifest  advantage  to  the  plaintiff  to  be  able  to 
maintain  the  action.  Yet  this  court  thought  the  plaintiff 
must  be  confined  to  his  remedy  at  law.  Here,  as  I  have 
shown,  the  maintenance  of  the  action,  instead  of  being  bene 
ficial  to  the  creditors,  will  be  palpably  injurious  to  them. 

The  judgment  of  the  Appellate  Division  should  be  affirmed, 
with  costs. 

Bartlbtt,  J.  (dissenting).  The  motion  dismissing  the  com- 
plaint at  the  opening  of  the  case  was  granted  on  the  grounds 
that  the  liability  of  the  several  directors  was  primary  and  only 
enforceable  in  an  action  at  law ;  and  that  no  leave  had  been 
obtained  to  sue  the  receiver. 

This  action  was  brought  by  a  creditor  of  the  Ladies'  Deborah 
Nursery  and  Childs'  Protectory  on  behalf  of  himself  and 
others  similarly  situated  against  the  receiver  of  the  corpora- 
tion, some  seventeen  directors  and  fifty  creditors,  to  enforce 
the  liability  of  the  directors  for  the  debts  of  the  corporation,  to 
distribute  the  amount  recovered  among  those  entitled  and  for 
other  equitable  relief.  At  the  trial  the  plaintiff  moved  to 
amend  his  complaint  by  alleging  that  the  receiver  was  pos- 
sessed of  assets  for  which  he  had  not  accounted  ;  also  moved 
to  amend  the  prayer  of  tijc  complaint  by  asking  that  an 
accounting  be  had  between  the  permanent  receiver  and  all  the 
parties  to  the  action.  These  motions  were  denied,  although 
some  of  the  answers  admitted  assets. 

The  corporation  was  organized  under  Laws  of  1848  (Chap. 
319),  providing  for  the  incorporation  of  benevolent,  charitable, 
scientific  and  missionary  societies.  These  societies  issue  no 
stock. 
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This  statute  was  substantially  repealed  by  the  "  Member- 
ship Corporations  Law  "  (Laws  of  1895,  ch.  559),  and  the  lat- 
ter applies  to  this  case. 

Section  11  thereof  provides  :  "  The  directors  of  every  mem- 
bership corporation,  except  a  society  for  the  prevention  of 
cruelty  to  children  or  animals,  shall  be  jointly  and  severally 
liable  for  any  debt  of  the  corporation  contracted  while  they 
are  directors,  payable  within  one  year  or  less  from  the  date  it 
was  contracted,  if  an  action  for  the  collection  thereof  be 
brought  against  the  corporation  within  one  year  after  the  debt 
becomes  due,  and  an  execution  issued  therein  to  the  connty 
where  its  of&ce  is,  or  where  a  certificate  of  its  incorporation 
is  tiled,  be  returned  wholly  or  partly  nnsatisfied ;  and  if  the 
action  against  the  directors  to  recover  the  amount  unsatisfied  be 
commenced  within  one  year  after  the  retuni  of  such  execution*" 

As  the  receiver  appeared  and  answered  in  this  action  it  is 
unnecessary  to  consider  the  point  that  plainti^  had  no  leave 
to  sue  him,  the  irregularity  being  waived. 

The  important  question  now  presented  is  whether  the  plain- 
tiffs only  remedy  against  the  directors  is  an  action  at  law. 
The  learned  Appellate  Division  has  so  decided  with  a  divided 
court. 

The  plaintiffs  position  is  that  the  fact  of  the  directors  being 
jointly  and  severally  liable  to  an  action  at  law  brought  by  a 
creditor  of  the  corporation,  subject  to  the  restrictions  of  the 
statute,  is  no  bar  to  the  present  suit,  which  is  claimed  to  be 
maintainable,  after  the  insolvency  of  the  corporation  and  the 
appointment  of  a  permanent  receiver,  on  the  theory  of  prevent- 
ing a  multiplicity  of  suits;  also,  that. the  general  jurisdiction 
of  equity  attaches  under  the  facts  pleaded. 

As  the  record  discloses  seventeen  directors,  fifty  creditors 
and  unknown  parties  to  be  brought  in  as  creditors  when  dis- 
covered, it  is  apparent  that  if  a  court  of  equity  can  lay  hold 
of  the  entire  subject-matter  and  adjust  the  rights  of  all 
parties  it  will  avoid  a  very  large  number  of  suits  and  prevent 
favored,  creditors  from  securing  unf(^ir  priority  from  directors 
in  the  payment  of  their  claims. 
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The  situation  is  one  peculiarly  calling  for  the  intervention  of 
equity  unless,  as  is  claimed,  the  way  is  barred  by  principle 
and  authority. 

Tlie  prevailing  opinion  of  the  Appellate  Division  states  the 
grounds  upon  which  its  decision  rests,  as  follows:  "Thus 
when  this  corporation  was  organised  the  primary  obligation 
of  all  its  members,  except  those  who  accepted  the  position  of 
trustees,  for  debts  of  the  company  which  would  have  existed 
but  for  the  fact  of  the  incorporation,  was  barred ;  but  the 
members  who  became  trustees,  being  excepted  by  the  pro- 
visions of  the  statute  which  incorporated  the  company,  were 
not  exempted  from  this  primary  obligation  for  the  debts  of 
the  company  created  while  they  were  trustees.  *  *  *  The 
relation,  therefore,  of  these  directors  to  a  creditor  was  simply 
the  relation  of  joint  and  several  debtors  from  whom  the  cred- 
itor was  entitled  to  recover  the  amount  of  his  demand  by 
action  at  law.  *  *  *  The  distinction  between  this  case 
and  those  in  which  a  limited  liability  is  imposed  upon  stock- 
holders, and  where  the  fund  created  by  such  liability  is  appli- 
cable to  the  payment  of  all  the  debts  of  the  corporation,  is 
apparent." 

I  come,  therefore,  to  the  questions  as  to  the  nature  of  the 
fund  which  the  statutes  have  created,  applicable  to  the  debts 
of  corporations,  and  the  measure  of  liability  and  the  mode  of 
enforcing  it,  imposed  alike  upon  directors  and  stockholders. 

The  general  principles  of  law  governing  the  present  situa- 
tion are  well  settled.  The  policy  of  the  legislature  in  creat- 
ing corporations  is  to  continue  to  a  certain  extent  the  common- 
law  liability  of  jjartners  or  joint  debtors,  under  which  the 
meml)er8  of  the  corporation  would  rest  if  unincorporated  and 
engaged  in  a  joint  venture  or  partnership. 

Tills  liability  is  primary  and  not  statutory,  and  rests  upon 
the  directors  and  stockholders  alike. 

The  legislature  says  to  all  the  members  of  the  corporation 
you  shall  enjoy  certain  corporate  powers,  but  as  to  creditors 
you  remain  liable  as  partners  at  common  law,  subject  to  such 
limitations  as  we  have  placed  upon  that  liability. 
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As  to  this  liability  there  is  no  distinction  between  the 
director  and  the  stockholder  save  in  degree.  Neither  is  abso- 
hitely  divested  of  his  common-law  liability,  and  in  the  case  of 
each  the  statute  regulates  the  measure  and  conditions  of  his 
obligation. 

The  director  is  liable,  usually,  for  debts  contracted  while  he 
is  in  office,  and  after  the  remedy  against  the  corporation  has 
been  exhausted  by  judgment  and  execution  returned  unsatis- 
tied ;  the  stockholder  under  like  conditions  is  liable  to  creditors 
to  the  amount  unpaid  on  his  stock  and  frequently  in  a  further 
sum  equal  to  the  par  value  of  the  stock  owned  by  him. 

What  then  is  the  common  fund  created  for  the  protection 
of  the  creditor  in  stock  corporations  ?  Manifestly,  it  is  made 
up  of  the  corporate  assets,  the  liability  of  stockholders  and 
the  liability  of  trustees  or  directors  as  regulated  by  statute. 

Why  should  there  be  any  difference  in  principle  in  dealing 
with  the  director  and  the  stockholder  ?  Why  in  the  one  case 
should  the  creditor  be  left  to  his  uncertain  and  inadequate 
remedy  at  law,  and  in  the  other  afforded  the  ample  protection 
of  a  court  of  equity  ? 

In  the  case  at  bar  the  complaint  discloses  the  insolvency  of 
the  corporation  and  the  appointment  of  a  permanent  receiver. 

It  further  alleges  that  certain  creditors  had  recovered  judg- 
ments against  the  corporation  and  issued  executions  which 
were  returned  unsatisfied,  and  that  other  of  the  creditors  had 
been  prevented  by  injunction  from  commencing  any  suit; 
that  many  of  the  creditoi's  had  begun,  or  were  about  to  begin, 
actions  against  the  directors  to  enforce  their  statutory  liability 
and  that  great  multiplicity  of  suits  would  follow  and  loss  and 
expense  would  result  both  to  creditors  and  directors. 

It  is  apparent  that  if  the  rights  of  creditors  against  the 
directors  are  to  be  enforced  solely  in  actions  at  law  that  it 
will  result  in  unfair  preferences  and  multiplicity  of  suits. 
This  is  well  illustrated  by  the  reasoning  in  the  opinion  of 
Judge  Parkeb  (now  the  chief  judge  of  this  court)  in  Bauer  v. 
putt  (72  Hun,  326). 

The  charter  of  the  American  Loan  and  Trust  Company  pro- 
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vided  that  every  director  sliould  be  personally  liable  for  the 
debts  incurred  by  the  corporation  during  his  administration 
to  an  amount  not  exceeding  $5,000.00. 

A  ci-editor  of  the  corporation  brought  an  action  in  equity 
against  the  directors  for  his  own  benefit  and  that  of  all  other 
creditors,  and  the  complaint  was  demurred  to  on  the  ground 
tliat  a  suit  in  equity  would  not  lie  as  the  charter  gave  the 
creditor  an  action  of  debt  against  the  directors.  Held,  that 
the  action  would  lie  in  equity,  as  a  multiplicity  of  suits 
would  be  thereby  prevented  and  the  rights  and  liabilities  of 
all  the  parties  interested  would  be  determined  in  one  suit. 

Judge  Parker  said,  in  speaking  of  the  form  of  the  action : 
"  It  has  for  its  object  the  protection  of  all  creditors,  not  a  por- 
tion of  them.  That  result  might  not  be  effectuated  if  each 
creditor  should  be  compelled  to  resort  to  an  action  at  law. 
The  liability  of  each  director  does  not  exceed  $5,000.00.  If, 
then,  each  director  should  suffer  judgment  to  go  against  him 
by  default,  the  creditors  first  suing  might  recover  their  entire 
claims,  while  others  less  prompt  would  not  receive  anything. 
If  the  directors  should  find  tliat  the  amount  of  their  statutory 
liability  would  not  equal  the  deficiency  of  the  company  to  its 
creditors,  some  or  all  of  them  might  arrange  for  a  preference 
of  creditors,  by  answering,  or  demurring  in  some  cases,  while 
suffering  default  in  others." 

As  to  the  stockholders  the  law  is  well  settled  that  a  cred- 
itor of  the  corporation  may  sue  at  law  or  invoke  his  equitable 
remedy. 

In  Weeks  v.  Love  (50  N.  Y.  568,  570,  571)  this  court  held 
tliat  a  single  creditor  might  bring  an  action  at  law  to  enforce 
the  liability  of  a  stockholder  under  the  Manufacturing  Act  of 
1848.  {Bank  of  Poughkeepaie  v.  Ihhotson^  24  Wend.  472 ; 
Garrison  v.  Ilo^oe^  17  N.  Y.  458.) 

The  opinion  (p.  571)  states  as  follows  as  to  the  remedy  in 
equity  :  "  The  personal  liability  of  stockholders,  under  these 
acts,  may  be  enforced  in  an  equitable  action  against  all  the 
stockholders.  The  liability  is  created  for  the  security  of 
creditors  ;  and,  upon  thie  dissolution  or  insolvency  of  the  cor- 
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poration,  it  may  be  treated  as  corporate  property ;  and  the 
court  may,  in  a  proper  action,  provide  for  taking  an  account 
and  enforcing  the  liability  of  all  the  stockholders  for  the 
benefit  of  all  the  creditors  entitled  to  share  in  the  fund  col- 
lected from  the  stockholders,  in  satisfaction  of  their  liability. 
{Brigga  v.  Pennhnan^  8  Cow.  387 ;  Ifann  v.  Pentz^  3  N. 
Y.  415 ;  Osgood  v.  Laytin,  5  Abb.  [X.  S.]  1.)" 

In  Mathez  v.  Neidig  (72  N.  Y.  100,  105)  it  was  held  that 
the  creditor  has  his  election  to  sue  a  stockholder  at  law,  or 
bring  his  action  in  equity  for  an  accounting  between  all  the 
stockholders  and  all  the  creditors,  so  that  the  rights  of  each 
can  be  ascertained  and  protected. 

In  Pfohl  V.  Simpson  (74  N.  Y.  137)  a  creditor  of  a  bank- 
rupt corporation  began  a  suit  in  equity  to  assert  his  rights 
against  all  the  stockholders,  to  restrain  separate  actions  at  law, 
and  to  adjust  the  rights  of  all  the  parties.  Judge  Foloer  said 
in  the  course  of  his  opinion  :  "  It  is  in  cases  where  many  per- 
sons have  claims,  and  are  prosecuting  or  about  to  prosecute 
them  at  law  against  one  defendant,  or  against  a  class  of 
defendants^  or  against  a  fund,  liable  in  equal  degree  to  all 
those  persons  and  to  others,  and  thus  there  arises  the  fact,  or 
the  probability,  of  a  multiplicity  of  actions,  that  this  jurisdic- 
tion of  equity  attaches.  It  matters  not  whether  tlie  right  of 
action  to  so  many  arises  from  general  principles  of  law  or  from 
particular  provisions  of  Constitution  or  of  statute.  If  the 
right  exists,  and  is  likely  to  be  used  so  as  to  produce  the  mis- 
chief, the  jurisdiction  of  equity  arises  and  attaches."  The 
learned  judge  also  points  out  that  there  is  no  difficulty  in 
segregating  the  liability  of  each  stockholder  so  that  he  shall 
not  be  cast  in  judgment  for  a  greater  amount  than  the  law 
provides. 

It  is  unnecessary  to  discuss,  in  detail,  the  jurisdiction  of 
equity  and  the  numerous  cases  sustaining  it,  to  settle  the  affairs 
of  insolvent  corporations.  {Matter  of  Kviirhe  City  JianJc^ 
18  K  Y.  199,  210.) 

I  have  thus  referred  to  the  rights  of  creditors  against  stock- 
holders before  considering  the  liability  of  directors  to  creditors 
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and  the  remedies  of  the  latter,  in  order  to  present  the  precise 
question  involved  in  this  appeal.  While  the  remedies  of 
stockholders  are  not  here  involved,  the  law  governing  th^r 
rights  has  an  important  bearing. 

If  the  corporation  defendant  was  a  going  concern  each  cred- 
itor wonld  be  entitled  to  prosecute  his  individual  action  against 
any  or  all  the  directors  until  his  claim  was  satisfied,  assuming 
he  had  complied  with  statutory  requirements. 

We  have  here  a  very  diflEerent  situation.  The  corporation 
is  bankrupt  and  in  the  hands  of  a  permanent  receiver ;  certain 
creditors  have  obtained  judgments  and  issued  executions  which 
have  been  returned  unsatisfied  ;  other  creditors  are  prevented 
by  injunction  from  suing. the  corporation;  still  other  creditors 
have  begun,  or  are  about  to  begin  actions  against  the  directors 
severally  to  enforce  the  latter's  statutory  liability. 

The  question,  is,  can  equity,  under  this  state  of  facts,  take 
jurisdiction  and  adjust  the  rights  of  the  directors  and  creditors 
in  one  action,  thus  preventing  the  multiplicity  of  suits  and 
unjust  preferences  among  the  creditors?  The  court  below 
has  held  that  the  creditor's  remedy  at  law  is  adequate  and  that 
no  possible  ground  suggests  itself  for  the  necessity  of  suchan 
action  as  this.  One  of  the  learned  counsel  for  the  defendants 
has  clearly  stated  the  grounds  on  which  the  decision  below 
rests,  as  follows :  "  Upon  the  face  of  ihe  complaint  each  Ot 
the  directors  of  the  Ladies'  Deborah  Nursery  is  personally 
liable  to  pay  the  whole  of  the  plaintiff's  claim,  as  well  as  to  pay 
every  other  debt  of  the  corporation  contracted  while  he  was  a 
director.  No  accounting  is  necessary.  No  fund  is  to  be  made 
up.  *  *  *  No  one  of  those  forty  odd  creditors  hsw  aay 
interest  whatever  in  the  proceedings  of  any  other  creditor. 
There  is  no  joint  interest  and  there  is  no  principle  upon  which 
these  several  creditors  or  directors  can  be  compelled  to  litigate 
all  these  distinct  claims  in  one  omnibus  action.  There  is  no 
rule  of  law  which  can  deprive  either  creditors  or  directors  of 
their  constitutional  right  of  trial  by  jury." 

As  to  the  last  suggestion,  regarding  the  right  of  trial  by 
jury,  it  is  enough  to  say  that  if  equity  has  jurisdiction  of  thig 
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case,  the  defendants  liave  no  constitutional  right  to  a  trial 
by  jury.  {Matter  of  Em/pire  CUy  Bank,  18  N.  Y.  199,  210, 
211.) 

The  general  argument  seems  to  be  that  as  the  common-law 
liability  of  a  stockholder  is  limited  in  amount  and  that  of  a 
director  is  indefinite,  the  individual  creditor  cannot  be  deprived 
of  his  right,  notwithstanding  the  insolvency  of  the  corporation, 
to  pursiie  each  director  in  a  separate  action,  there  being  no 
joint  interest  and  no  fund  to  be  made  up  out  of  which  cred- 
itors are  to  be  paid.  We  have  already  pointed  out  that  the 
liability  of  the  director  and  the  stockholder  is  a  common-law, 
primary  liability,  diflFering  only  in  degree. 

In  Coming  v.  McCuUough  (1  N.  Y.  47)  it  was  held  that 
under  a  charter  where  stockholders  were  liable  for  the  debts  of 
the  corporation  after  judgment  obtained  against  it  and  execu- 
tion returned  unsatisfied,  that  the  stockholders  are  liable  in  an 
original  and  primary  sense,  like  partners,  or  members  of  an 
unincorporated  association,  and  their  liability  is  not  created 
by  the  statute  of  incorporation. 

It  is,  therefore,  clear  that  if  there  is  any  difference  as  to 
the  remedies  of  a  creditor  of  an  insolvent  corporation  against 
the  stockholders  and  the  directors  it  cannot  be  based  on  the 
claim  that  the  liability  of  the  one  is  statutory  and  the  other  is 
primary. 

Why,  then,  should  the  fact  that  the  stockholders'  liability 
is  limited  to  a  certain  amount,  while  that  of  the  directors  is 
indefinite,  confer  jurisdiction  on  a  court  of  equity  in  the 
former  case  and  deprive  it  of  jurisdiction  in  the  latter  ? 

Why  may  not  the  creditor  who  is  stayed  by  injunction  from 
pursuing  his  individual  action  against  a  stockholder  whose 
measure  of  liability  is  sufficient  to  pay  his  debt,  urge  the 
same  objection  that  is  made  here  that  he  cannot  be  deprived 
of  his  legal  remedy  ?  He  is  compelled  to  submit  his  claim  to 
adjustment  in  a  court  of  equity,  notwithstanding  he  was  on 
the  eve  of  collecting  his  debt  in  full  from  the  stockholder  he 
was  pursuing,  for  the  reason  that  the  aggregate  amount  due 
from  stockholders  is  a  general  fund  for  the  benefit  of  cred- 
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itore ;  that  equality  is  equity ;  that  wasting  litigations,  multi- 
plicity of  suits  and  unjust  preferences  will  not  be  tolerated  in 
a  tribunal  where  the  rights  of  every  creditor  are  protected 
and  mere  fleetness  of  foot  is  no  longer  of  any  avail. 

So  in  the  case  at  bar,  notwithstanding  the  indefinite  liability 
of  trustees,  the  situation  calls  for  the  intervention  of  equity. 

The  fund  created  by  statute  for  the  protection  of  creditors 
in  the  case  before  us  is  made  up  of  the  assets  of  the  corpora- 
tion and  the  joint  and  several  liability  of  the  trustees.  It  is 
an  obvious  fallacy  to  argue  that  after  insolvency  and  the 
appointment  of  a  permanent  receiver,  the  creditor  can  only 
rely  on  his  remedy  at  law. 

All  of  the  creditors  who  have  similar  claims  against  certain 
directors  are,  in  a  court  of  equity,  upon  a  common  footing, 
and  if  the  aggregate  amount  collectible  from  the  directors  will 
not  pay  the  creditors  in  full,  it  should  be  distributed  so  as  to 
protect  the  rights  of  all.  This  being  so,  the  rights  of  direct- 
ors and  creditors  can  be  adjusted  in  one  action.  The  indefi- 
nite liability  of  the  directors  offers  no  obstacle  to  equitable 
intervention,  and  the  creditor  has  no  greater  right  to  his  inde- 
pendent action  against  the  directors  than  had  the  creditor 
pursuing  a  stockholder  in  the  case  we  have  supposed. 

We  have  here  a  bankrupt  corporation ;  a  permanent 
receiver ;  an  injunction  prohibiting  actions  against  the  corpo- 
ration ;  creditors  who  have  obtained  judgments  with  execu- 
tions returned  unsatisfied ;  fifty  or  more  creditor  who  have 
begun,  or  are  about  to  begin,  actions  against  the  directors ; 
creditors,  like  this  plaintiff,  who  have  no  judgments  against 
the  corporation  and  are  prevented  by  injunction  from  pro- 
curing them ;  this  plaintiff  and  others  unable  to  pursue  theii* 
remedy  at  law  against  the  directors  because  the  insolvency 
proceeding  bars  the  way  ;  multiplicity  of  suits,  unjust  prefer- 
ences and  waste  of  assets  are  threatened. 

The  situation  being  presented  to  a  court  of  equity,  it  will 
assume  jurisdiction  and  administer  the  fund  in  one  action. 

It  says  to  the  creditors,  from  this  time  on  no  further  prefer- 
ences can  be  obtained,  no  actions  at  law  can  be  prosecuted,  no 
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waste  of  assets  will  be  tolerated ;  equality  is  the  rule  here- 
after in  this  case  by  reason  of  the  insolvency  of  the  corpora- 
tion, the  placing  of  its  assets  in  the  custody  of  the  court  and 
the  issuance  of  an  injunction  staying  all  pending  litigations 
wherein  the  corporation  is  defendant  and  prohibiting  the 
creditors  at  large  from  pursuing  their  legal  remedy  against 
the  corporation  as  a  condition  precedent  to  invoking  their 
legal  remedy  against  the  directors.  The  case  of  Bauer  v. 
Piatt  (72  Hun,  326),  in  the  General  Term  of  the  first  depart- 
ment, already  cited,  sustained  the  precise  form  of  action  now 
under  consideration,  with  this  difference  in  the  facts,  that 
there  the  directoi's  were  each  liable  in  an  amount  not  exceed- 
ing $5,000.00.  That  sum  multiplied  by  the  number  of 
directors  liable,  constituted,  with  the  assets  of  the  corporation, 
and  the  stockholders'  liability  if  there  were  any,  the  fund 
provided  by  statute  for  the  protection  of  creditors.  Equity 
assumed  jurisdiction  and  made  an  equal  distribution.  In  the 
case  at  bar  the  liability  of  the  individual  director  is  limited  by 
no  specific  amount,  yet  nevertheless  the  aggregate  of  that 
■liability  is,  with  the  assets  of  the  corporation,  the  fund 
provided  by  statute  for  the  benefit  of  creditors. 

That  aggregate  amount  is  readily  ascertainable  in  a  court  of 
equity,  the  rights  of  all  parties  in  the  same  can  be  accurately 
determined  and  each  director  held  only  in  such  a  judgment  as 
the  law  permits. 

The  fact  that  this  aggregate  liability  of  the  directors  is,  at 
:the  present  time,  unascertained,  offers  no  obstacle  to  equity 
assuming  jurisdiction. 

The  argument  that  there  is  no  fund  and  that  no  accounting 
is  necessary  is  without  foundation  in  the  facts.  The  fund 
exists,  as  does  every  fact  warranting  the  intervention  of  a 
court  of  equity, 

I  have  considered  only  the  points  on  which  the  complaint 
was  dismissed  ;  certain  points  of  practice  dealt  with  in  one  of 
the  briefs  and  not  specifically  pointed  out  at  the  trial  cannot 
be  raised  here  for  the  first  time. 

It  is  proper  to  notice  An  additional  point  raised  by  the 
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defendants  in  meeting  the  argument  of  the  plaintifE  that  a 
court  of  equity  has  jurisdiction. 

It  is  urged  that  the  unsuccessful  efforts  of  the  receivers  of 
the  Madison  Square  Bank  in  the  city  of  New  York  to  compel 
the  directors  of  the  bank  to  account  in  equity  for  the  damages 
sustained  by  reason  of  their  several  acts  of  misconduct,  negli- 
gence and  wrongdoing  are  similar  to  the  case  at  bar,  and  that 
the  decisions  of  this  court  then  rendered  are  conclusive  against 
tlie  plaintiff  here.  The  cases  referred  to  are  clearly  dis- 
tinguishable from  the  one  before  us. 

O'Brien  v.  Fitzgerald  (143  N.  Y.  377)  was  the  first  of  these 
cases.  This  was  an  action  by  the  receivei*s  of  the  Madison 
Square  Bank  against  the  directors. 

Judge  Finch  said  :  "  On  its  face  and  in  its  form  this  is  an 
action  at  law  to  recover  damages  for  negligence.  The  cor- 
poration, represented  by  its  duly  appointed  receivers,  sues 
individuals  who  were  its  directors  for  such  neglect  or  wrong 
in  the  performance  of  their  duties  as  resulted  in  large  losses, 
and  demands  a  money  judgment  for  the  damages  sustained. 
*  *  *  It  is  not  asserted  that  such  defendants  are  severally 
liable  for  separate  and  personal  misconduct,  and  in  separate 
and  different  amounts,  although  that  is  a  reasonable  inference 
from  the  facts  stated  in  the  complaint,  but  demands  judgment 
against  all  and  against  each  for  the  full  amount  claimed.  The 
circumstance  led  to  the  interposition  of  a  demurrer  to  the 
complaint,  based  upon  the  ground  that  different  causes  of 
action  affecting  different  defendants  had  been  improperly 
joined." 

This  court  held  that  the  judgment  overruling  the  demurrer 
should  be  reversed  and  the  demurrer  sustained. 

The  case,  after  the  complaint  had  been  amended  as  to  its 
allegations,  and  the  insertion  of  a  prayer  for  equitable  relief, 
came  before  the  Appellate  Division  of  the  first  department, 
on  an  appeal  from  a  judgment  of  the  Special  Term  sustaining 
a  demurrer  to  the  amended  complaint  (6  App.  Div.  509). 
The  Appellate  Division,  in  an  opinion  affirming  this  judgment, 
stated  that  none  of  the  new  allegations  in  the  amended  com- 
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plaint  were  of  fact,  bat  conclusions  as  to  the  liability  of  the 
varioas  defendants  and  the  opinion  of  the  pleader  as  to  the 
necessity  for  equitable  intervention. 

This  court  affirmed  the  judgment  of  the  Appellate  Divi- 
sion on  the  opinion  below  (150  N.  Y.  572),  and  answered  two 
questions  to  the  effect  that  the  amended  complaint  did  not  set 
forth  a  cause  of  action  in  equity  ;  also,  that  there  was  an  im- 
proper joinder  of  causes  of  action. 

This  CQurt  has  followed  the  above  case  in  Empire  State 
Savings  Bank  v.  Beard  (151  N.  Y.  638)  and  in  Dykman  v. 
Keeney  (154  K  Y.  483). 

It  would  seem  to  require  no  argument  to  show  that  an 
action  at  law  to  recover  damages  for  negligence  against  the 
directors  of  a  bank,  where  the  defendants  are  severally  liable 
for  separate  and  personal  misconduct,  and  in  separate  and 
different  amounts,  each  being  ascertained  by  independent 
facts,  has  no  bearing  on  the  case  at  bar. 

I  will  notice,  in  conclusion,  another  case  that,  as  claimed  by 
resfwndents'  counsel,  determines  the  precise  question  we  are 
considering. 

It  is  Coining  v.  McCuUough  (1  N.  Y.  47),  already  cited 
and  commented  upon  in  this  opinion. 

The  contention  is  that  as  this  court  decided  the  liability  of 
a  stockholder,  held  for  the  debts  of  the  corporation,  was 
enforceable  in  a  common-law  action  on  the  csise,  it  follows  that 
the  only  remedy  against  a  director  resting  under  a  similar 
liability  is  an  action  at  law. 

The  fallacy  of  this  reasoning  is  obvious  when  the  precise 
question  then  before  the  court  is  recalled.  Corning  and 
Horner  sued  McCullough,  as  a  stockholder,  in  assumpsit,  for 
a  debt  of  the  corporation,  under  the  provisions  of  the  act  incor- 
porating the  Rossie  Galena  Company. 

The  defendant  pleaded  that  the  cause  of  action  did  not 
accrue  within  three  years  before  the  commencement  of  the 
suit.  To  this  pica  the  plaintiffs  demurred  and  the  defendant 
joined  in  demurrer. 

If  the  action  was  to  charge  defendant  with  a  statutory  lia- 


1901.]  DoHENY  V.  Laoy.  213 

N.  Y.  Rep.]  Statement  of  case. 

bility,  it  was  cut  oflE  by  the  three  years'  Statute  of  Limitation  ; 
if  it  was  to  enforce  a  primary  liability  at  common  law,  the  six 
years'  statute  had  not  intervened.  The  court  adopted  the 
latter  view. 

As  already  pointed  out  in  this  opinion,  the  creditor  has  a 
remedy  at  law  both  against  the  director  and  the  stockholder. 

The  question  involved  in  the  case  at  bar  as  to  the  jurisdic- 
tion of  equity  in  case  of  insolvency  of  the  corporation  was  not 
presented  in  the  case  last  cited  and  the  point  there  decided 
has  no  bearing  on  this  case. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

O'Brien,  Haight,  Vann  and  Landon,  JJ.,  concur  with 
CuLLEN,  J. ;    Parker,  Ch.   J.,  concurs  with  Bartlett,   J. 

Judgment  affirmed. 


George  Doheny  et  al.,  as  Administrators  with  the  Will 
Annexed  of  Lucius  Q-leason,  Deceased,  Appellants,  v. 
Henry  Lacy,  Kespondent. 

1.  Evtoence  —  Undue  Influence  —  Presumption  from  Confiden- 
tial Business  Relations.  In  an  action  between  the  representatives  of  a 
deceased  president  and  controlling  owner  of  a  bank  and  the  cashier 
thereof,  who  was  also  the  nephew  of  decedent,  in  which  the  only  issue 
tried  was  whether  decedent  was  of  sufficient  mental  capacity  to  make  a 
certain  contract,  concerning  the  sale  by  him  to  his  nephew  of  stock  in  the 
bank,  at  the  time  it  was  executed  by  him,  proof  of  confidential  business 
relations  between  them  does  not  create  the  legal  presumption  that  a  fidu- 
ciary relation  existed  between  them  sufficient  to  give  the  nephew  a  con- 
trolling infiucnce  over  his  uncle,  and  thereby  impose  upon  him  the  burden 
of  proving  that  undue  influence  was  not  exerted  or  fraud  used  by  him  in 
procuring  the  contract. 

2.  Attorney  and  Client  —  Privileged  Communications  —  Attor- 
ney Acting  for  Two  Clients.  Where  an  attorney  acted  as  counsel  for 
a  decedent  and  another  person  in  the  preparation  of  an  agreement  respect- 
ing their  mutual  claims  and  in  the  execution  thereof  after  its  terms  were 
assented  to  by  both  parties,  and  the  contract  was  read  and  discussed  in 
the  presence  of  a  third  party  who,  with  the  attorney,  witnessed  its  execu- 
tion, and  then  by  direction  of  decedent  delivered  the  contract  to  the  other 
party  thereto,  the  attorney  is  not  prohibited  by  section.  885  of  the  Code  of 
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Civil  Procedure,  in  a  subsequent  litigation  between  the  representatives  of 
decedent  and  the  other  party  to  the  contract,  from  disclosing  either  the 
communications  made  to  him  by  decedent  or  the  advice  given  by  him  to 
decedent  in  the  transaction. 
Doheny  v.  Lacy,  42  App.  Div.  218,  affirmed. 

(Argued  June  21,  1901;  decided  October  1,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  27, 1899,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

Frank  HiscocJc  for  appellants.  The  court  erred  in  its  hold- 
ing as  to  the  burden  of  proof  and  failed  to  instruct  the  jury 
properly  in  reference  thereto.  {Sieirwn  v.  WiUany  3  Edw.  Ch. 
36 ;  Tucket*  v.  Dean^  21  Wkly.  Dig.  519 ;  Toins  v.  Greenwood^ 
30  K  Y.  S.  R.  479 ;  Green  v.  Roworth,  113  N.  Y.  462 ;  Mat- 
ter of  Smith,  95  N.  Y.  517 ;  FisJier  v.  Bishop,  108  N.  Y.  25 ; 
Barnard  v.  Gantz,  140  N.  Y.  249 ;  Mar  den  v.  Dorthy,  12 
App.  Div.  176 ;  Adee  v.  HaUett,  3  App.  Div.  308 ;  Monies- 
quien  v.  Sandys,  18  Ves.  302.)  The  evidence  of  the  witness 
Marshall  as  to  the  execution  of  the  contract  was  incompetent 
and  its  admission  was  error.  {Matter  of  Coleman,  111  N.  Y. 
220 ;  Alberti  v.  iT.  T.,  Z.  E.  cfe  TT.  B,  B.  Co.,  118  K  Y. 
86 ;  MoTntyre  v.  Costello,  6  N.  Y.  Supp.  397 ;  Armstrong  v. 
People,  70  N.  Y.  38;  Bacon  v.  Frishie,  80  N,  Y.  394 ;  Root  v. 
Wright,  84  N.  Y.  76 ;  Loveridge  v.  IRU,  96  N.  Y.  222 ;  Loder 
V.  Whelpley,  111  N.  Y.  239 ;  Rousseau  v.  Bleau,  60  Hun,  259.) 
The  evidence  of  Marshall  as  to  a  long  consultation  between 
Gleason  and  himself  as  to  the  drawing  of  the  contract  and  in 
which  Gleason  gave  him  instructions  as  to  its  provisions  was 
incompetent.  {Mclntyre  v.  Costello,  6  N.  Y.  Supp.  397; 
Armstrcyiig  v.  People,  70  N.  Y.  38 ;  Bacon  v.  Frishie,  80 
N.  Y.  394 ;  Root  v.  Wright,  84  N.  Y.  76 ;  Loveridge  v. 
mu,  96  N.  Y.  222;  Matter  of  Coletnan,  111  N.  Y.  222; 
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Zoder  v.  Whdpley,  111  N.  Y.  239.)  The  evidence  of  Mar- 
shall as  to  the  execution  of  the  will  was  incompetent.  (Code 
Civ.  Fro.  §  835.)  The  court  erred  in  the  manner  in  which  it 
permitted  the  examination  of  Eisner  to  be  conducted.  {Cove- 
ney  v.  Tannahilly  1  Hill,  33 ;  Bacon  v.  FHshie^  80  N.  T. 
394.)  Plaintiils  were  entitled  to  show  that  the  existence  of 
the  contract  was  not  disclosed  until  the  heirs  had  signed  con- 
sents to  the  probate  of  the  will  whereby  Lacy  became  execu- 
tor. {Newmxin  v.  Gordelly  43  Barb.  448.)  The  court  erred 
in  excluding  evidence  offered  by  plaintiff  to  show  that  the 
value  of  the  stock  was  double  what  Lacy  paid  for  it.  {McKin- 
ney  v,  Pinkards^  2  Leigh,  149 ;  Stttrge  v.  SiurgCj  14  Jur. 
159;  Groves  V.  Perkins,  6  Sim.  576;  liice  v.  Gordon,  11 
Beav.  265 ;  Evans  v.  Llewellyn,  2  Bro.  Ch.  125  ;  Osgood 
v.  FranTdin,  2  Johns.  Ch.  1.)  The  court  erred  in  exclud- 
ing evidence  showing  that  Mr.  Gleason  after  the  beginning  of 
his  decline  squandered  his  fortune  and  made  foolish  invest- 
ments. {HM  V.  Hall,  17  Pick.  373;  Davis  v.  Da/ois,  86 
Hun,  400 ;  Matter  of  Shaats,  74  Hun,  465.)  The  trial  judge 
erred  in  holding  that,  as  a  matter  of  law  in  the  case,  the  con- 
tract had  a  legal  consideration.  (1  Jones  on  Liens,  §  3; 
McCaffrey  v.  Wooden,  62  Barb.  316;  Ha^nrnond  v.  Bar- 
clay, 2  East,  235;  AUen  v.  Spencer,  1  Edm.  Sel.  Cas.  117; 
McFarland  v.  Wheeler,  26  Wend.  467 ;  Perry  v.  Bd.  of 
Missions,  102  N.  Y.  105 ;  Wood  v.  Edwards,  19  Johns.  205 ; 
Livingston  v.  Rogers,  1  Caines,  583;  laylor  v.  Bates,  5 
Cow.  376 ;  Patchin  v.  Pierce,  12  Wend.  61 ;  Ainsworth  v. 
Bathos,  5  Hun,  414.) 

Edgar  N.  Wilson,  Theodore  E,  LLancock  and  E.  Raymond 
Cohb  for  respondent.  The  question  of  fact  involved  in  this 
case  having  been  submitted  to  the  jury,  and  their  verdict  in 
defendant's  favor  having  been  upheld  by  the  unanimous 
decision  of  the  Appellate  Division,  this  court  will  assume  that 
the  verdict  was  sustained  by  the  evidence.  {LLa/rroun  v.  B. 
El.  Z.  Co.,  152  N.  Y.  212 ;  Reed  v.  McCord,  160  K  Y.  330 ; 
Lewis  V.  L.  L.  R.  R.  Co.,  162  N.  Y.  52 ;  Lamkin  v.  Palmer, 
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164  N.  Y.  201.)  Tlie  court  made  no  error  in  its  holding  as  to 
the  burden  of  proof  and  properly  refused  to  charge  as 
requested  by  plaintiff.  (Doughty  v.  Hope,  1  N.  Y.  79 ;  Ifick- 
enbottom  v.  D.,  L.  A  TT.  R,  R.  Co.,  122  N.  Y.  100 ;  Crosby 
V.  D.  i&  IL  C.  Co.,  141  N.  Y.  589 ;  Sommer  v.  Oppenhevm, 
19  Misc.  Rep.  606 ;  Kay  v.  Met.  St.  Ry.  Co.,  163  N.  Y.  447 ; 
Lamb  v.  C  c6  A.  R.  R.  ds  T.  Co.,  46  N.  Y.  279 ;  MatUr  of 
Smith,  95  N.  Y.  523;  Jones  v.  JoTies,  137  JS.  Y.  610;  Post 
V.  Maaon,  91  N.  Y.  539 ;  Cbt/?^  v.  Comdl,  75  N.  Y.  99.) 
The  testimony  given  by  the  witness  Marshall  was  compe- 
tent, and  no  error  was  committed  in  its  admission  upon  the 
trial.  {Roaseau  v.  Bleau,  131  N.  Y.  177;  Ilehbard  v 
Raughian,  70  N.  Y.  54 ;  Foster  v.  Wilkinson,  37  Hun,  244 

I 

Sherman  v.  Scott,  27  Hun,  334 ;  Smith  v.  Crego,  54  Hun,  23 
Martin  v.  Piatt,  51  Hun,  437 ;  Sam,diford  v.  Frost,  9  App 
Div.  57;  Matter  of  McCarthy,  55  Hun,  11;  Mc Kinney  v 
O.  S,  P.  P.  cfe  i^.  ^.  ^.  (7a,  104  N.  Y.  352 ;  Mot^ris  v.  iT. 
F.,  (9.  c6  If.  %.  Cb.,  148  K  Y.  88.)  The  evidence  given 
by  Dr.  Eisner  was  competent  under  section  834  of  the  Code 
of  Civil  Procedure.  {People  v.  Koerner,  154  N.  Y.  36^ ; 
Edington  v.  A.  L.  Ins.  Co.,  77  N.  Y.  569 ;  People  v.  Schuy- 
ler, 106  N.  Y.  304 ;  Fisher  v.  Fisher,  129  N.  Y.  654 ;  Mat- 
ter of  O'Neill,  26  N.  Y.  S.  R.  242 ;  Matter  of  Ilaisey,  25  N. 
1t^.  S.  R.  553.)  The  contract  in  question  had  a  legal  and  valid 
consideration.  (Bishop  on  Cont.  §  81 ;  0.  P.  R.  R.  Co.  v. 
Forrest,  128  N.  Y.  90 ;  Jackson  v.  Nicol,  23  App.  Div.  139 ; 
Bunn  v.  Winthrop,  1  Johns.  Ch.  329 ;  3  Am.  &  Eng.  Ency. 
of  Law  [1st  ed.],  828.) 

Gray,  J,  The  plaintiffs  have  sued  the  respondent  upon 
allegations  in  their  complaint,  which  charge  him  with  an 
accountability  to  the  estate  of  their  intestate  for  the  value  of 
certain  shares  of  bank  stock ;  for  moneys  received  by  him  in 
connection  with  the  possession  of  the  bank  stock  and  for  moneys 
loaned,  or  advanced,  to  him  by  the  intestate.  The  defendant, 
admitting  the  possession  of  the  bank  stock  and  the  fact  of  an 
indebtedness  having  existed  to  the  intestate,  as  a  defense  to  the 
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plaintiflEs'  claims,  set  up  a  written  contract,  whereby  mutual 
claims  held  by  each  against  the  other  had  been  adjusted  and  the 
defendant's  indebtedness  had  been  resolved.  This  contract 
was  made  in  1892  and  recited  the  sale  and  delivery  by  the 
intestate  to  the  defendant  of  1,697  shares  of  the  capital  stock 
of  the  Third  National  Bank  of  Syracuse,  at  times  and  at  prices 
specified  ;  that  it  was  part  of  the  agreement  of  their  sale  that 
the  defendant  should  have  such  ample  time  to  make  payment 
Bs  to  make  it  practicable  from  the  dividends  to  be  declared  ; 
that,  by  reason  of  Gleason's  policy  in  the  management  of  the 
bank,  payments  of  dividends  had  been  deferred  and  the 
defendant,  therefore,  had  been  unable  to  make  payment,  and 
that  Gleason,  in  appreciation  of  the  defendant's  services  to 
him,  was  desirous  of  making  the  terras  of  payment  liberal  It 
was  then  mutually  agreed  that  defendant  should  give  to 
Gleason  his  promissory  note  for  $194,966.66,  payable  in  ten 
years,  without  interest ;  that  Gleason  should  have  a  lien,  by 
way  of  collateral  security,  upon  the  shares  of  bank  stock, 
and  provision  was  made  for  preserving  that  lien  in  case  of 
the  stock  being  pledged  for  Gleason's  benefit,  and,  finally, 
that  defendant  might  anticipate  the  payment  of  the  whole, 
or  any  part,  of  the  principal  of  the  note.  This  sufficiently 
exhibits  the  contract,  which  defendant  sets  up.  It  was,  fur- 
ther, alleged  in  answer  that  the  note  called  for  by  this  con- 
tract was  made  and  delivered  by  the  defendant  and  that,  subse- 
quently, it  wa«  paid  by  him.  Upon  the  coming  on  of  the 
trial,  and  after  the  opening  of  plaintiffs'  counsel,  the  amount 
was  agreed  upon  between  counsel,  in  open  court,  which  would 
be  due  to  the  plaintiffs,  if  successful,  as  for  moneys  advanced 
by  their  intestate  to  defendant,  to  be  used  in  the  purchase  of 
bank  stock.  The  trial  judge,  then,  stated  as  follows :  "  I 
understand  the  only  issue  now  to  be  tried  is  whether  or  not  a 
certain  contract,  which  has  been  spoken  of  here,  was  a  valid 
and  binding  agreement  and  that  that  depends  entirely  upon 
whether  or  not  at  the  time  it  was  executed  Mr.  Gleason  was 
of  sufficient  mental  capacity  to  make  the  agreement.  In 
other  words  that  the  only  issue  here  is  as  to  Mr.  Gleason's 
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mental  capacity."  To  which  statement  by  the  court,  there 
was  no  dissent  expressed  by  counsel.  The  trial  proceeded  and 
a  great  amount  of  testimony  was  taken,  on  both  sides,  with 
respect  to  Gleason's  mental  and  bodily  condition  from  the 
year  1884,  when,  as  it  is  claimed  by  the  plaintiffs,  his  mind 
had  become  impaired,  to  December,  1892,  when  he  executed 
this  contract  and  made  his  will. 

It  appears  that  the  deceased  was  the  uncle  of  the  defend- 
ant. He  was  unmarried  and  had  devoted  himself,  with  suc- 
cess, to  the  management  of  the  Third  National  Bank  and, 
except  for  the  period  of  one  year,  was  its  president  from  its 
organization,  in  1869,  until  his  death,  which  occurred  in  1893, 
at  the  age  of  seventy-five  years.  The  defendant  had  been 
employed  by  his  uncle  in  the  bank,  in  various  clerical  capaci- 
ties, and  had  risen  to  the  office  of  cashier ;  which  he  filled  at 
the  time  of  his  uncle's  death.  In  the  latter  part  of  1892, 
Gleason  was  ill  with  the  painful  malady  which  terminated  his 
life.  He  left  a  will,  in  which  he  simply  constituted  the 
defendant  as  his  sole  executor ;  but  made  no  testamentary  dis- 
position of  his  estate.  It  may  be  mentioned  that  the  defend- 
ant had  been  of  service  in  aiding  his  uncle  to  secure  a  control- 
ling interest  in  the  stock  of  the  bank  and  he  appears,  at  all 
times,  to  have  possessed  his  uncle's  affection  and  his  entire, 
confidence  in  his  business  capacity  and  integrity. 

At  the  close  of  the  trial,  the  trial  judge  reviewed  the  evi- 
dence, in  a  charge  to  which  no  exception  was  taken,  and 
instructed  the  jurors  that  the  questions  presented  to  them  for 
determination  "  are  whether  that  contract  was  made  and  exe- 
cuted by  Mr.  Gleason  and  whether,  or  not,  at  that  time,  he 
was  of  sufficient  mental  capacity  to  make  and  execute  the 
same.  If  he  was,  and  executed  the  contract,  the  plaintiffs 
cannot  recover  and  your  verdict  must  be  for  the  defendant. 
If,  on  the  other  hand,  you  find  that  he  did  not  have  sufficient 
mental  capacity  to  make  and  execute  the  contract,  or  that,  in 
fact,  he  did  not  execute  the  same,  the  plaintiffs  are  entitled  to 
recover  in  this  action  the  sum  which  I  have  stated,  to  >vit : 
$157,857.12."     The  jury  returned  a  verdict  for  the  defendant 
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and  the  jndgmc^Dt .  entered  thereupon  has  been  unanimously 
affirmed  by  the  Appellate  Division.  This  disposition  below  of 
the  issue  between  the  parties  has  conclusively  settled  every 
question  of  fact  involved.  As  the  result  of  the  stipulation  by 
counsel  and  of  the  statements  by  the  trial  judge,  in  his  rulings 
and  in  his  charge,  the  issue  became  one,  simply,  of  the  obliga- 
tory effect  of  the  contract  between  the  defendant  and  the 
plaintiffs'  intestate.  It  had  resolved  the  former's  indebtedness 
into  the  form  in  which  he  had,  eventually,  discharged  it  as 
pleaded  by  him ;  provided  the  plaintiffs  were  unable  to  show 
that,  for  want  of  mental  capacity  in  Gleason,  it  was  not  his 
contract  and,  therefore,  was  void  and  unavailable  to  the 
defendant.  The  pecuniary  demands  of  the  plaintiffs  not  being 
in  dispute,  with  respect  to  their  amount,  there  was  but  the 
one  question  of  fact  upon  the  determination  of  which  the 
issue  depended  and  that  was  whether  the  contract  set  up  in 
defense  had  been  competently  entered  into  by  the  deceased. 
There  is  nothing  for  us  to  review,  except  such  questions  of 
law  as  are  raised  by  exceptions  to  rulings  upon  the  trial,  in 
the  admission  or  in  the  exclusion  of  evidence,  or  to  rulings 
upon  the  plaintiffs'  requests  to  instruct  the  jurors.  Upon  the^ 
more  important  of  these,  the  opinion  of  Justice  Spring,  at  the 
Appellate  Division,  is  well  and  ably  expressed. 

After  the  trial  judge  had  charged  the  jury,  plaintiffs'  coun- ' 
sel  asked  him  to  further  charge  "  that  if  tne  jiiry  iind  that 
there  were  confidential  business  relations  existing  between 
Lucius  Gleason  and  Henry  Lacy,  in  respect  to  the  affairs  of 
Mr.  Gleason,  previous  to  Mr.  Gleason's  illness  in  December, 
1892,  and  which  were  not  disturbed  or  severed  during  that 
month,  that  the  affirmative  is  upon  Lacy  to  prove,  and- he  must 
prove  by  a  preponderance  of  evidence,  that  the  contract  of 
December  24th,  1892,  was  not  procured  by  the  undue  influ- 
ence of  Lacy,  or  those  in  his  interest,  over  Gleason,  and  was 
not  induced  by  fraud,  and  was  executed  by  Gleason,  he  under- 
standing and  appreciating  its  various  conditions  and  covenants." 
The  court  refused  to  charge  "in  the  language  of  the  request " 
and  the   plaintiffs   excepted.    The  language  was,  in  truth, 
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involved  and,  possibly,  the  court  might  have  been  warranted, 
for  that  reason,  in  so  ruling ;  but  assuming  that  it  was  a  direct 
request  to  charge  that,  if  the  jury  found  that  "  confidential 
business  relations  "  existed  between  Gleason  and  Lacy,  then 
the  latter  was  under  the  burden  of  showing,  affirmatively, 
that  the  contract  in  question  was  freely,  fairly  and  compe- 
tently entered  into  by  the  former,  I  think  the  request  was  for 
an  improper  instruction  and  should  not  have  been  granted. 

That  the  contract  was  executed  by  Gleason  is  placed,  of 
course,  beyond  dispute  and  as  the  principal  issue  was  as  to  its 
having  been  his  free  and  conscious  act,  it  is  manifest  that  its 
settlement  depended  upon  the  quality  and  quantity  of  the  evi- 
dence adduced  by  the  plaintiffs  to  destroy  the  force  and  obli- 
gation of  the  contract.  Until  the  jury  was  satisfied  that 
Gleason's  mental  incapacity  was  such  as  to  avoid  his  agree- 
ment, it  remained  as  a  barrier  to  the  plaintiffs'  claims.  The 
defendant  was  not  required  to  prove,  negatively,  that  it  was 
not  procured  by  undue  influence,  or  in  some  fraudulent  man- 
ner ;  but  when  there  was  any  evidence  tending  to  establish 
that  view  of  the  transaction,  he  would  be  called  upon  to  meet 
it  with  evidence  in  answer,  or  in  explanation.  In  other  words, 
the  burden  of  proving  the  invalidity  of  the  contract  could 
never  shift  from  the  plaintiffs,  who  asserted  it ;  although  their 
Evidence  might  so  approach  the  standard  of  proof  as  to  neces- 
sitate evidence  to  controvert  it,  at  the  risk,  otherwise,  to  the 
defendant  of  having  the  verdict  go  against  him.  The  general 
rule  is  that  the  obligation  of  proof  upon  the  main  issue  does 
not  really  shift  from  the  party  who  asserts  the  affirmative ;  but 
remains  upon  him  throughout  the  trial.  When  the  obligation 
of  submitting  evidence  in  defense,  or  in  rebuttal,  shifts  from 
either  party,  what  really  takes  place  is,  rather,  a  shifting  of  the 
weight  of  evidence  as  the  trial  progresses.  (See  Greenl.  Evid. 
sec.  74 ;  Chase's  Stephen's  Dig.  Evid.  art.  95 ;  Lamb  v.  (7.  cfe  A, 
R.  R.  db  T,  Co.,  46  N.  Y.  at  p.  279 ;  Farmers'  Z.  cfe  T.  Co.  v. 
Siefkey  144  ib.  354.)  The  rule  has  been  well  formulated  that, 
where  no  presumption  appears  upon  the  pleadings,  the  burden 
of  proof  lies  on  that  party  against  whom  the  judgment  would  be 
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given,  if  no  evidence  at  all  were  produced  on  either  side,  and 
it  may  be  shifted  from  the  party  on  whom  it  first  rested  by 
his  proving  facts  which  raise  a  presumption  in  his  favor. 
(Stephen's  Digest  Law  of  Evidence,  swpra,)  In  this  case  the 
burden  was  on  the  plaintiffs,  and  whether  they  proved  any 
facts,  which  caused  it  to  shift,  was  for  the  court  to  say.  Very 
correctly  the  trial  court  has  held  none  such  were  proved. 
Obviously,  with  this  contract  standing  here  in  bar  of  the 
plaintiffs'  demand,  however  the  obligation  of  adducing  evi- 
dence, whether  real  or  believed,  might  be  transferred  from 
one  to  the  other  party  during  the  trial,  the  burden  of  satisfy- 
ing the  jury  that  the  instrument  was  invalid  never  shifted 
from  the  plaintiffs. 

But  they  insist  that  the  relations  between  the  parties  were 
shown  to  be  of  ti  confidential  nature  and  that  the  legal  pre- 
sumption of  an  undue  advantage  having  been  taken  by  the 
defendant  arises  and,  for  that  reason,  the  burden  of  proof 
shifted  and  lay  upon  the  defendant. 

Ko  fraud  was  charged  in  the  complaint.  It  could  not  be 
presumed  and  the  issue  tried  out  was,  only,  as  to  the  mental 
capacity  of  the  deceased  to  make  a  contract.  The  force,  or 
point,  of  the  proposition,  advanced  by  the  plaintiffs,  is  that 
the  business  relations,  which  subsisted  between  Gleason  and 
Lacy,  were  fiduciary  in  tlieir  nature,  that  they  did  not  deal 
upon  terms  of  equality,  and,  as  great  advantage  accrued  to 
Lacy  from  liis  transaction,  that  the  presumption  of  its  fraudu- 
lent character  was  for  him  to  disprove  to  the  jury  by  a  prepon- 
derance of  evidence.  The  difficulty  with  the  success  of  this 
contention,  in  my  opinion,  seems  to  be  of  a  twofold  nature. 
In  submitting  to  the  jurors  the  issue  as  to  the  mental 
capacity  of  the  deceased,  the  court  instructed  them  to  con- 
sider all  the  evidence,  bearing  upon  that  subject  and  exhib- 
iting the  circumstances  which  surrounded  the  dealings  of  the 
parties  with  each  other.  Fraud,  or  undue  influence,  had  not 
been  alleged  and  the  issue  had  been  confined,  without  dissent, 
to  the  question  of  Glpason's  mental  capacity  to  agree  with 
Lacy.    The  jury  decided  that  he  had  and  the  verdict  would 
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aeem  to  have  settled  the  controversy.  The  evidence  was, 
again,  subjected  to  the  review  of  the  learned  Appellate  Divi- 
sion and  there  its  consideration  ended.  But,  to  reason  fur- 
ther, the  plaintifEs'  reqnest  assumes  that  the  fact  of  the  exist- 
ence of  "  confidential  business  relations "  would  throw  upon 
the  defendant  the  burden  of  proving  the  fairness  and  validity 
of  the  contract.  The  defendant  was  cashier  of  his  uncle's 
bank  and  they  were  intimately  associated  in  business,  as  in 
social  ways.  He,  undoubtedly,  possessed  his  uncle's  fullest 
confidence.  Granting  all  that  we  may  as  to  their  confidential 
relations,  they  would  not  bring  their  dealings  within  the 
operation  of  the  rule,  which,  upon  equitable  considerations, 
W£U3  adopted,  at  common  law  and  is  invoked  by  the  plaintiffs. 
That  rule,  within  the  cases,  requires  as  a  basis  for  its  applica- 
tion that  a  fiduciary  relation  exist  between  the  parties,  which 
will  give  to  the  one,  in  legal  presumption,  a  controlling  influ- 
ence over  the  other.  Such  would  be  the  relation  of  parent 
and  child,  guardian  and  ward,  trustee  and  cestui  que  trust, 
physician  and  patient  and  attorney  and  client.  In  these  con- 
fidential relatione,  tlie  situation  of  the  parties  is  regarded  as 
unequal  and  as  conferring  upon  one  a  certain  control,  or 
domination,  over  the  will,  conduct,  and  interests  of  the  other. 
Transactions  between  them  are,  therefore,  scrutinized  closely 
and  presumptions  arise  of  their  impropriety,  which  must 
be  met  where  an  advantage  is  derived  by  the  presumably 
dominant  party.  (Sears  v.  Shafer^  6  N.  Y.  268 ;  Neshit  v. 
Lockmanj  34  ib.  167 ;  Cowee  v.  Cornell^  75  ib.  91 ;  Matter  of 
Smithy  95  ib.  522.)  The  presumption  is  one  bom  of  a  relation 
of  parties,  which  would  create  a  situation  of  more  or  less 
dependence  by  one  upon  the  other.  {Smith  v.  Kay^  7  11.  L. 
Cas.  771.)  While  in  tlie  relations  instanced  this  rule  is  gener- 
ally applied,  it  is,  also,  extended  to  other  relations  of  trust, 
confidence,  or  inequality ;  but  its  application  will  then  demand 
some  previous  proof  of  the  trust  and  confidence,  or  of  the 
superiority  on  one  side  and  of  the  weakness  on  the  other. 
The  law  will  not  presume  it  from  the  ordinary  relations 
between  persons,  in   the  business  world,  or  in  the  family 
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connection.  The  question  as  to  parties  so  situated  is  a  ques- 
tion of  fact  dependent  upon  the  circumstances  in  each  case. 
{Cowee  V.  Cornell^  supra^  pp.  91-101.)  Most  of  the  business 
relations  between  persons,  in  a  sense  and  to  a  degree,  rest  upon 
confidence  reposed  by  the  one  in  the  other.  Without  it,  the 
commercial  deahngs  of  the  community  would  be  seriously 
restricted.  But  the  common-law  presumption  of  impropriety, 
or  of  unfairness,  was  not  intended  to  reach  such  cases ;  or  any 
cases  except  those  where  the  circumstances  have  created  what 
the  law  regards  as  a  fiduciary  relation  and  where,  as  a  safer  gen- 
eral assumption,  it  regards  one  as  the  stronger  party  and, 
therefore,  as  bound,  in  every  transaction  with  the  other,  to 
establish,  affirmatively,  its  good  faith  and  propriety.  There 
was  nothing  in  the  relations  sustained  by  the  defendant  to 
Gleason,  which,  of  themselves,  created  any  presumption  of 
undue  influence,  or  of  undue  advantage  taken.  Whether  as 
president  and  cashier  of  their  bank,  as  employer  and  employe, 
as  capitalist  and  business  manager,  or  as  uncle  and  nephew, 
their  relations  gave  rise  to  no  presumptions  of  inequality  in 
their  dealings.  Their  association  was  extraordinarily  intimate, 
it  may  be  conceded  ;  but  any  question  about  their  relations  is 
one  of  fact  and  must  be  determined  upon  satisfactory  extrin- 
sic evidence.  I  think  that  no  error  was  committed  by  the 
trial  judge  in  holding'  that  the  aflirmative  upon  the  issue 
remained  with  the  plaintiffs. 

The  other  question  of  importance,  which  the  appellants 
have  raised,  is  with  reference  to  the  admission  of  the  evidence 
of  Louis  Marshall  as  to  the  preparation  and  execution  of  this 
contract  between  Gleason  and  defendant.  The  claim  is  that 
he  was  the  attorney  of  the  former  and,  therefore,  prohibited 
by  the  statute  from  disclosing  either  communications  made  to 
him  by  his  client,  or  the  advice  given  by  him.  (Codie  Civ. 
Proc.  sec.  835.)  The  veil  of  strict  secrecy  is  thrown  over 
communications  between  attorney  and  client,  when  they  are, 
presumably,  of  a  confidential  character ;  but  if  the  evidence 
discloses  that  the  circumstances  surrounding  the  transaction 
were  such  as  not  to  warrant  the  presumption  that  the  commu- 
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nications  were  in  confidence,  the  Code  provision  is  inapplica- 
ble. It  is  not  in  dispute  that  Marshall  was  acting  at  the  time  as 
counsel  for  both  Gleason  and  Lacy  in  preparing  the  contract.  It 
was  drafted  after  conferring  with  both  parties  over  its  terms 
and  then,  by  the  direction  of  the  deceased,  it  was  delivered  to 
Lacy.  Marshall  subscribed  his  name  as  a  witness  to  its  execu- 
tion and  a  third  party,  Dr.  Eisner,  was  present,  heard  the  con- 
tract read  and  discussed,  and,  also,  witnessed  its  execution. 
The  rule  of  immunity  as  to  communications  between  persons 
sustaining  the  relation  of  attorney  and  client  was  not  intended, 
in  my  opinion,  to  operate  where  two  or  more  persons  are 
present,  or  are  cogilizant  of  the  attorney's  professional  work. 
They  are  not  then  confidential.  (See  Whiting  v.  Barney^  30 
N.  Y.  330 ;  Helhard  v.  Haughian^  70  ib.  54,  62 ;  HurlhuH 
V.  Ilurlburt^  128  ib.  420 ;  liosseau  v.  Bleau^  131  ib.  177 ; 
People  V.  Buvlmnan^  145  ib.  1,  31.)  The  reason  of  the  rule 
is  in  the  necessity  of  secrecy,  in  order  that  persons,  needing 
professional  advice,  shall  be  encouraged  to  disclose  freely,  and 
without  fear,  the  facts  upon  which  that  advice  shall  be  given. 
Where  it  appears  to  the  court  from  the  facts  that  the  attorney 
is  acting  for  two  clients,  as  here,  and  the  communications  are 
as  to  the  preparation  of  an  agreement  with  respect  to  their 
mutual  claims  and  as  to  its  execution  after  the  terms  are 
assented  to,  the  rule  ceases  to  have  any  reasonable  application. 
It  is  in  accord  witli  our*  common  understanding  that  what 
passes  between  the  two  persons,  attorney  and  client,  is  in  con- 
fidence and,  in  legal  theory,  protected  from  disclosure ;  unless 
the  privilege  is  competently  waived.  But  if  others  shared  in 
the  communications,  or  in  the  transactions,  had  between  them, 
we  do  not  understand  that  they  were  confidential ;  though  we 
might  understand  that  what  occurred  between  an  attorney  and 
two  clients,  whose  affairs  he  was  adjusting,  was  privileged 
from  disclosure  to  third  persons.  Admitting  as  to  that,  that 
there  is  a  doubt,  it  is  not  this  case ;  for  third  persons  were 
present  and  were  requested  to  witness  the  contract.  In 
Coveney  v.  Tannahill,  (1  Hill  at  p.  40),  it  was  observed  by 
Judge  Bbo2780K,  when  considering  the  authority  of  Hobson  v. 
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Kemp^  (5  Esp.  52),  that  it  may  have  been  thought  there  that 
"  the  witness  had  acted  as  attorney  for  both  parties,  for  where 
an  attorney  is  called  in  by  one  party  to  witness  a  transaction  in 
the  way  of  business  witli  a  third  person,  1  cannot  think  his 
month  is  closed,  either  to  what  he  saw,  or  heard.  It  is  not  in 
the  nature  of  a  confidential  communication  between  an 
attorney  and  client."  If  this  case  could  be  regarded  as  one 
of  an  attorney  acting  for  two  clients,  I  should  not  consider 
that  their  communications  would  be  privileged  in  a  subsequent 
litigation  arising  between  them,  or  their  representatives.  (See 
Sherman  v.  Scottj  27  Hun,  334;  Whiting  v.  Barney ^  mpra } 
Root  V.  Wrighty  84  N.  Y.  at  p.  76.) 

No  other  questions  are  presented  of  sufficient  importance  to 
be  considered  by  us  and  I  advise  the  affirmance  of  the  judg- 
ment, with  costs. 

Pasker,  Ch.  J.,  O'Brien,  Baktlbtt,  HAianr,  Vann  and 
Webnbb,  J  J.,  concur. 

Judgment  affirmed. 


Helena  I.  Bbown  et  al..  Appellants,  v.  Mary  M.  Wads- 
worth  et  al..  Respondents. 

1.  Real  Property  —  Rule  in  Shelley's  Case — Estates  of  Differ- 
ent Quality.  The  rale  in  Shelley's  case  does  not  apply  to  a  conveyance 
made  under  the  direction  of  a  court  of  chuncery  to  the  guardian  of  an 
infant  married  woman  in  trust  to  receive  and  pay  over  to  her  the  rents  and 
profits  during  her  life  and  thereafter  to  her  husband  for  life;  and  after  his 
death  in  case  he  survives  her,  and  after  her  death  whether  he  be  then  liv- 
ing or  dead,  "to  have  and  hold  such  premises  and  the  rents,  issues  and 
profits  thereof  in  trust  to  and  for  the  sole  use,  benefit  and  behoof"  of  her 
right  heirs,  to  them,  their  heirs  and  assigns  forever,  because  under  such 
deed  she  took  an  equitable  life  estate  and  her  right  heirs  an  estate  of  a  dif- 
ferent quality,  namely,  a  legal  estate,  and  the  gift  over  to  them  must, 
therefore,  be  construed  as  a  purchase  and  not  a  limitation. 

2.  Post-Nuptial  Judicial  Settlement  —  Consent  of  Infant 
Married  Woman.  An  order  by  the  chancellor  directing  that  a  convey- 
ance to  be  made  to  the  guardian  of  an  infant  married  woman  of  real  estat-e 
purchased  with  the  proceeds  of  a  sale  of  her  Interest  in  other  real  property 
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which  were  already  in  the  custody  of  the  court  should  give  her  an  equi- 
table life  estate  with  remainder  to  her  right  heirs  upon  the  death  of  her- 
self and  husband  is  not  invalid  for  want  of  jurisdiction  because  of  her 
incapacity  as  an  infant  to  give  her  consent,  or  because  her  legal  rights 
were  suspended  by  coverture  and  subjected  to  the  nuirital  rights  of  her 
husband,  as  the  whole  matter  was  within  his  judicial  discretion  and  the 
proceeding  was  not  to  deprive  her  of  her  estate  but  to  confirm  and  pro- 
tect her  equities  in  it. 

3.  Amendment.  A  married  woman  who  deems  herself  aggrieved  by  a 
post-nuptial  judicial  settlement  of  her  property  in  the  custody  of  the 
court  may  at  any  time,  notwithstanding  her  infancy  or  coverture,  invoke 
chancery  to  amend  the  settlement. 

4.  Disaffirmance  by  Wife.  A  married  woman  cannot  by  her  mere 
disaffirmance  upon  attaining  her  majority  invalidate  a  post-nuptial  judicial 
settlement  of  the  proceeds  of  the  sale  of  her  property  which  were  in  the 
custody  of  the  court  or  an  order  in  the  proceedings  directing  that  a  convey- 
ance to  be  made  to  her  guardian  of  real  property  purchased  with  such 
funds  should  provide  that  such  property  should  be  vested  in  her  right 
heirs  as  remainder  upon  the  death  of  herself  and  husband. 

5.  Consent  of  Wife.  The  absence  of  a  waiver  by  a  married  woman 
of  her  equities  ir  favor  of  her  husband  is  a  sufficient  basis  for  a  post- 
nuptial judicial  settlement  in  favor  of  herself  and  her  children  of  her 
property  in  the  custody  of  the  court,  and  no  affirmative  evidence  of  her 
consent  is  essential  to  its  validity. 

6.  Married  Women  —  Consent  to  Trust  Deed.  A  married  woman 
by  uniting  with  her  trustee  and  her  husband  in  a  conveyance,  under  the 
permission  of  the  Court  of  Chancery,  of  real  property  in  which,  by  virtue 
of  a  deed  made  in  compliance  with  a  post-nuptial  judicial  settlement  of 
her  property  in  the  custody  of  the  court,  she  had  an  equitable  life  estate 
with  remainder  to  her  right  heirs  upon  the  death  of  herself  and  husband, 
for  the  purpose  of  purchasing  other  property  in  its  place,  thereby  con- 
sents to  a  similar  trust  provision  in  the  conveyance  of  the  substituted 
premises. 

7.  Disability  of  Coverture  Removed  by  Divorcb.  If  coverture 
holds  in  suspense  the  validity  of  a  deed  made  in  a  post-nuptial  judicial 
settlement  of  the  wife's  property  in  the  custody  of  the  court  for  the  pur- 
pose of  providing  for  herself  and  her  children,  or  of  a  deed  of  substituted 
property  containing  the  same  provision,  the  disability  is  removed  by  a 
judgment  of  absolute  divorce  in  her  favor  which,  by  its  terms,  transferred 
to  her  her  husband's  interest  in  the  premises. 

8.  Trust  —  Rights  of  Beneficiaries.  A  married  woman  to  whom 
the  trustee  in  a  deed  of  real  property,  substituted  with  her  consent  for 
property  conveyed  to  her  guardian  under  a  postnuptial  judicial  settle- 
ment of  her  property  in  the  custody  of  the  court,  conveys  her  interest 
under  chapter  875  of  the  Laws  of  1849,  after  she  has  obtained  a  judgment 
of  absolute  divorce  against  her  husband,  can  do  nothing  to  defeat  the 


1901,]  .Bbown  v.  Wadsworth.  227 

N  Y.  Hep.]  Statement  of  case. 

interests  of  her  right  heirs  as  settled  by  such  deed  by  virtually  the  same 
provisions  as  those  contained  in  the  earlier  deed. 
Brown  v.  Wadsworth,  44  App.  Div.  630,  reversed. 

(Argued  May  22.  1901;  decided  October  4,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  26, 1899,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  verdict  directed  by  the  court. 

This  is  an  action  of  ejectment  brought  to  recover  an  undi- 
vided one-third  part  of  certain,  premises  situated  on  Bridge 
street,  in  the  borough  of  Brooklyn.  The  plaintiffs  are  the 
children  and  sole  heirs  of  Ulmer  C.  Kuss,  deceased,  who  was 
one  of  the  three  children  of  Catharine  Kuss,  from  whose 
grantee  defendants  derive  their  claim  of  title.  The  land  in 
controversy  stands  in  the  place  of  a  one-seventh  interest  in 
certain  real  estate  devised  to  the  said  Catharine  Euss  by  one 
Nicholas  R.  Cowenhoven,  who  died  prior  to  1826,  subject  to 
the  estate  of  her  father  therein  for  his  life  and  to  the  condi- 
tion of  her  surviving  him.  In  1827  this  interest  was  sold  for 
her  benefit  under  the  direction  of  the  Court  of  Chancery  of 
this  state,  she  being  at  that  time  between  eighteen  and  nine- 
teen years  of  age  and  married  to  one  John  A.  Euss,  who 
joined  with  her  in  the  petition  for  leave  to  sell.  Her  father 
and  guardian,  William  Cornell,  by  whom  the  sale  was  con- 
ducted, by  direction  of  the  Court  of  Chancery,  invested  part 
of  the  proceeds  in  certain  other  real  estate  situated  in  York 
street,  in  what  is  now  the  borough  of  Brooklyn,  and  took  a 
deed  thereof  from  one  Ebenezer  Tallmau,  bearing  date  April 
3,  1827,  in  which,  at  the  end  of  the  habendum  clause,  was 
contained  the  following  provision :  "  In  trust,  nevertheless  to 
demand,  receive  and  recover  the  rents,  issues  and  profits  of 
such  premises  and  to  pay  over  the  same  to  the  said  Catharine 
Euss  for  and  during  the  term  of  her  natural  life,  or  to  such 
person  as  she  shall  from  time  to  time,  but  not  by  way  of  antic- 
ipation, notwithstanding  her  coverture,  direct  and  appoint, 
to  be  for  her  sole  and  separate  use,  and  in  no  way  subject  to 
the  control  of  debts  or  incumbrances  of  her  husband;  and 
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from  and  after  the  death  of  the  said  Catharine  Buss  living, 
the  said  John  A.  Kuss,  then  upon  trust  to  pay  such  rents, 
issues  and  profits  to  the  said  John  A.  Buss  for  and  during  the 
term  of  his  natural  life,  and  from  and  after  the  death  of  said 
John  A.  Buss,  in  case  he  survives  the  said  Catharine,  and  also 
from  and  after  the  death  of  the  said  Catharine  whether  the 
said  John  A.  Buss  be  then  living  or  dead,  to  have  and  to  hold 
such  premises  and  the  rents,  issues  and  profits  thereof  in  trust 
to  and  for  the  sole  use,  benefit  and  behoof  of  the  right  heirs 
of  the  said  Catharine  Buss,  to  them,  their  heirs  and  assigns 
forever." 

William  Cornell  having  died,  one  Daniel  Bichards  was, 
upon  the  petition  of  Catharine  and  John  A.  Bass,  her  hus- 
band, appointed  substituted  trustee,  the  persons  who  were  her 
heirs  presumptive  being  parties  to  the  proceeding,  and,  in 
1835,  the  new  trustee  together  with  Catharine  and  John  A. 
Buss  filed  a  petition  in  the  Court  of  Chancery  praying  that 
the  trustee  might  sell  the  York  street  property  and  invest 
part  of  the  proceeds  in  the  purchase  of  the  premises  in  Bridge 
street^  which  forms  the  subject-matter  in  this  suit,  and  that 
the  conveyance  might  "  be  taken  by  the  said  Daniel  Bichards 
upon  the  like  trusts  as  were  expressed  and  declared  in  and  by 
the  original  trust  conveyance  hereinbefore  mentioned  from 
Ebenezer  Tallman  to  William  Cornell."  The  application  was 
referred  to  a  master  in  chancery,  and  he  having  reported 
favorably  thereon,  the  vice-chancellor  ordered  the  trustee  to 
make  the  sale  and  purchase  as  requested.  At  the  time  of  both 
of  these  proceedings  John  A.  Buss  was  absent  from  the 
country,  and  Catharine  Buss  signed  for  him  by  power  of 
attorney.  Their  child,  who  was  born  prior  to  the  last  pro- 
ceeding, was  not  made  a  party  thereto.  The  York  street 
property  was,  on  March  30, 1835,  conveyed  to  one  William  T. 
Byer  by  an  instrument  executed  by  Daniel  Bichards  as  trustee 
and  by  Catharine  Buss  and  John  A.  Buss  by  Catharine  as  his 
attorney,  and  on  April  29,  1835,  the  Bridge  street  property 
was  conveyed  by  Daniel  Bedell,  the  owner,  to  Daniel  Bich- 
ards as  trustee,  the  conveyance  containing  substantially  the 
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same  trust  provision  as  was  contained  in  the  deed  of  the  York 
street  property  of  1827. 

There  were  three  children  of  tlie  marriage  of  Catharine 
and  John  A.  Euss,  viz.,  John  A.  Euss,  Jr.,  Ulmer  C.  Euss 
(the  father  of  the  plaintiffs)  and  Cornelia  Matilda  Euss  (now 
Cornelia  Matilda  King). 

In  1852  Catharine  Euss  obtained  a  judgment  of  absolute 
divorce  from  her  husband  in  the  Supreme  Court  of  this  state, 
all  his  interest  in  her  real  property  being  transferred  to  her 
by  the  judgment  in  lieu  of  alimony. 

In  1853  Daniel  Eichards  petitioned  for  leave  to  resign  as 
trustee  of  the  Bridge  street  property,  and  the  petition  was 
referred  to  a  referee  who,  in  1856,  made  his  report,  one  of 
the  findings  of  which  was  that  "  no  one  has  any  interest  except 
Catharine  and  her  heirs  at  law,"  and  the  court  thereupon 
decreed  that  such  trustee  "be  authorized  to  convey  to  the 
said  Catharine  Euss,  by  a  good  and  sufficient  deed  of  convey- 
ance, the  premises  in  said  petition  described,  and  all  his  estate 
therein,  and  that  upon  delivery  of  said  deed  to  the  said  Cath- 
arine Euss  and  upon  her  acceptance  thereof,  that  the  said 
Daniel  Eichards  be  discharged."  Thereupon  on  September 
4, 1856,  the  trustee  conveyed  the  property  to  Catharine  Euss 
to  have  and  to  hold  the  same  "  unto  the  said  party  of  the  sec- 
ond part,  her  heirs  and  assigns,  to  her  and  their  only  proper 
use,  benefit  and  behoof  forever."  In  1866  Catharine  Euss 
conveyed  the  said  property  to  her  son  John  A.  Euss,  Jr.,  with 
habandum  to  him,  his  heirs  and  assigns  forever,  with  war- 
ranty and  full  covenants,  the  consideration  being  stated  as 
$3,650.  In  1869  her  other  children  quitclaimed  to  John  A. 
Euss,  Jr.,  upon  a  stated  consideration,  and  from  him  defend- 
ants claim  title.  The  plaintiffs  claim  a  legal  title  to  an  undi- 
vided one-third  interest  in  the  premises  under  the  deed  of 
1835  as  heirs  at  law  of  Catharine  Euss.  John  A.,  Jr.,  and 
Ulmer  C.  Euss  predeceased  their  mother,  who  died  in  1894. 

• 

Edward  JB,  Whitney  and  Charles  Hohinson  Smith  for 
appellants.     The  language  of  the  conveyance  under  which 
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plaintiffs  claim  is  absolutely  controlling,  and  all  extrinsic  evi- 
dence to  affect  its  meaning  is  incompetent.  {Parkhurat  v. 
Smith,  Willes,  327 ;  1  Chitty  on  Cont.  [11th  Am.  ed.]  106 ; 
Jackson  V.  Ifart,  12  Johns.  77 ;  Clark  v.  Wethey^  19  Wend. 
320 ;  Drew  v.  Swift,  46  N.  Y.  204 ;  Muldoon  v.  Deline,  135 
N.  Y.  150 ;  McClmkey  v.  Cromwell,  11  N.  Y.  593 ;  Reynolds 
V.  C  F.  Ins.  Co,,  47  N.  Y.  597 ;  DwigU  v.  G.  Z.  Ins,  Co., 
103  N.  Y.  341 ;  Humphreys  v.  N.  Y.,  L.  E.  &  W.  R.  R 
Co.,  121  N.  Y.  435.)  Catharine's  rights  were  not  violated  in 
1835,  and  there  was  no  resulting  trust.  (1  R.  S.  727,  §§  45, 
47 ;  Watkins  v.  Reynolds,  123  N.  Y.  211 ;  Stevenson  v.  Les 
ley,  70  N.  Y.  512;  O'Donoghue  v.  Boies,  159  N.  Y.  87; 
Knoiolton  v.  Atkins,  134  N.  Y.  313 ;  CampheU  v.  Stokes, 
142  N.  Y.  23;  Matter  of  Brown,  154  N.  Y.  313;  Canfield 
V.  FalUm,  43  App.  Div.  561 ;  161  K  Y.  623 ;  Bool  v.  Mix, 
17  Wend.  119;  A.  F.  Ins.  Co.  v.  Bay,  4  N.  Y.  9 ;  DyeU  v. 
C.  T.  Co.,  140  N.  Y.  54.)  Had  Catharine  sued  in  1835  to 
reform  the  conveyance  on  the  ground  of  mistake,  so  as  to  take 
the  estate  in  remainder  away  from  her  heirs  and  transfer  it  to 
herself,  her  bill  would  have  been  dismissed  upon  the  ground  that 
such  relief  would  violate  the  equities  of  her  children.  ( Cleaves 
V.  Paine,  1  De  G.,  J.  &  S.  87 ;  Anonymous,  2  Ves.  Sr.  671 ; 
Oliver  v.  Oliver,  L.  R.  [10  Ch.  Div.]  765 ;  Matter  of  Oowan, 
L.  E.  [17  Ch.  Div.]  778 ;  1  Daniel  Ch.  PI.  &  Pr.  106 ;  Lady 
Elibank  v.  Montolieu,  5  Ves.  737 ;  Murray  v.  Lord  Eli- 
hank,  10  Ves.  84;  Whittem  v.  Sawyer,  1  Beav.  593 ;  13  Ves. 
1 ;  Howard  v.  Moffatt,  2  Johns.  Ch.  206 ;  Kenny  v.  TJdaU, 
5  Johns.  Ch.  464 ;  Matter  of  Walker,  L.  &  G.  Ch.  299.) 
Defendants  have  failed  to  show  any  mistake  in  the  transaction 
of  1835.  (Pollock  on  Cont.  473,  474.)  The  plaintiffs  can 
stand  with  entire  confidence  upon  their  rights  under  the 
transaction  of  1827.  {Losey  v.  Stanley,  147  N.  Y.  560; 
Davison  v.  De  Freest,  3  Sandf.  Ch.  456 j  Temple  v.  Ilawley, 
1  Sandf.  Ch.  153 ;  Schouler  on  Husb.  &  Wife,  §  162 ;  2  Seton 
on  Decrees  [5th  ed.],  802 ;  Abraham  v.  Newcomhe,  12  Sim, 
566 ;  Shipway  v.  BeU,  L.  R.  [16  Ch.  Div.]  376  ;  Cushney  r. 
Henry,  4  Paige,  345  ;  Downhig  v.  MarshaU,  23  N.  Y.  366  J 
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Sha/pUmd  v.  Smithy  1  Br.  Ch.  75 ;  Jones  v.  Lord  Say^  1  Eq. 
Cas.  Abr.  383 ;  Towmhend  v.  Frommery  125  N.  Y.  458.) 

Hobert  IL  Elder  for  respondents.  A  married  woman  at 
common  law,  as  far  as  concerned  her  separate  estate,  was 
under  no  disability  whatever ;  she  was  for  all  the  purposes  of  her 
separate  estate  a  feme  sole.  But  her  separate  estate  was  only 
that  which  had  been  settled  upon  her  so  as  to  be  free  from 
the  control  of  her  husband,  and  it  did  not  include  her  reversion 
after  the  death  of  her  husband  in  real  property  in  which  her 
husband  had  or  might  have  marital  rights.  {Albany  Fire 
Ins.  Co.  V.  Bay,  4  K  Y.  9 ;  1  E.  S.  [Ist  ed.]  758,  §  10 ; 
Jackson  v.  IloUoway,  7  Johns.  81 ;  Bool  v.  Mix,  17  Wend, 
129 ;  1  Bish.  on  Married  Women,  §§  37,  39,  538,  539,  541.) 
The  real  estate  of  Catharine  Euss,  which  was  sold  in  1826, 
under  direction  of  the  Court  of  Chancery,  she  being  a 
minor,  was  not  separate  estate.  (1  Bish.  on  Married  Women, 
§§  607,  645,  650 ;  EU^iworth  v.  Cook,  8  Paige,  643 ;  Code 
Civ.  Pro.  §  2359.)  Both  parties  demanded  direction  of  a 
verdict.  An  exception  does  not  lie  in  such  a  case  to  the  tak- 
ing of  the  case  from  the  jury,  and  if  the  judgment  is  fairly 
sustained  by  the  evidence,  it  will  not  be  reversed  on  appeal, 
though  it  was  in  fact  a  case  for  the  jury.  {Smith  v.  Weetoriy 
159  N.  Y.  194.) 

Landon,  J.  The  trust  provisions  of  the  deed  of  1827  of 
the  York  street  property,  and  of  the  deed  of  1835  of  the 
Bridge  street  property  are  in  the  same  words  and  in  our 
opinion  of  the  same  legal  eflEect.  We  think  the  rule  in  SheUe'jfa 
case,  which  was  abrogated  by  the  Revised  Statutes,  January  1, 
1830,  did  not  apply  to  the  deed  of  1827,  and,  therefore,  the 
deed  of  that  date  had  the  same  meaning  as  the  deed  of  1835 
which  is  to  be  construed  under  the  Revised  Statutes.  The 
rule  as  stated  in  Shelley^ 8  Case  (1  Coke  Rep.  104)  was :  "  When 
the  ancestor  by  any  gift  or  conveyance  takes  an  estate  of  free- 
hold and  in  the  same  gift  or  conveyance  an  estate  is  limited 
either  mediately  or  immediately  to  his  heirs  in  fee  or  in  tail. 
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that  always  in  such  cases  the  heirs  are  words  of  limitation  of 
the  estate  and  not  words  of  purchase  "  —  thus  giving  the  first 
grantee  the  entire  estate,  and  nothing  to  his  heirs.  The  same 
rule  applied  if  the  estate  so  given  was  an  equitable  one,  but  it 
did  not  apply  if  one  estate  was  equitable  and  the  other  legal. 
It  will  be  observed  that  under  the  deed  of  1827  Catharine 
Kuss  did  not  take  an  estate  in  freehold  for  her  life ;  her  trustee 
took  the  estate,  and  she  took  but  the  equity  to  have  the  trust 
enforced,  or  an  equitable  estate,  and  that  upon  her  death  (her 
husband  having  meantime  died)  her  right  heirs  took  an  estate 
of  a  different  quality,  namely,  the  premises  and  their  rents, 
issues  and  profits  forever,  that  is,  a  legal  estate.  An  active 
trust  was  declared  for  the  life  of  Mrs.  Russ  and  for  her  bene- 
fit, a  trust  ordered  by  Chancery,  and,  therefore,  one  which 
Chancery  would  support  and  enforce.  Thus,  although  the 
deed  was  in  form  a  bargain  and  sale  deed  under  the  Statute  of 
Uses,  and  the  legal  title,  instead  of  a  fiduciary  estate,  was  in 
WilUam  Cornell,  the  bargainee,  as  the  rule  of  law  then  was 
(see  revisers'  notes  to  part  2,  chapter  1,  R.  S.,  section  50),  yet 
Chancery  would  convert  the  use  for  the  benefit  of  Mrs.  Russ 
into  a  trust,  and  declare  the  bargainee  to  be  a  trustee,  and 
enforce  the  trust,  and  thus  vest  an  equitable  life  estate  in 
Mrs.  Russ,  whether  she  were  under  coverture  or  not.  {Jack- 
son V.  Caryy  16  Johns.  302.)  But  being  under  coverture, 
and  the  object  of  the  trust  being  to  protect  her  estate  from 
the  control  of  her  husband,  and  secure  it  to  herself  and  her 
heirs,  this  would  most  certainly  be  the  case.  (4  Kent's  Com. 
218,  230.)  The  trust  as  to  the  right  heirs  was  also  ordered 
by  Chancery,  and  the  deed  was  taken  pursuant  to  its  order ; 
but  that  trust  was  a  formal  or  passive  one,  since  the  trustee 
had  nothing  to  do,  not  even  to  convey  to  them,  to  protect 
or  perfect  their  remainder,  and,  therefore,  their  remainder 
would  in  equity  be  treated  as  a  legal  estate.  It  was  declared 
to  be  a  legal  estate  by  the  retroactive  and  prospective  declara- 
tion of  the  Revised  Statutes.  (1  R.  S.  727,  sees.  45,  46,  47 ; 
ib.  750,  sec.  11.)  "  Formal  trusts,"  said  the  revisers  in  their 
.notes,  "  we  propose  to  abolish  by  converting  those  which  now 
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exist  into  legal  estates,  and  prohibiting  their  creation  in  the 
future."  But  this  was  only  making  the  long-established  equi- 
table rule  a  legal  rule ;  it  wrought  no  change  in  vested  estates ; 
the  statute  accomplished  what  equity  would  decree. 

Thus  Mrs.  Buss  had  an  equitable  estate  for  life,  and  her 
right  heirs  took  as  purchasers  the  remainder  in  freehold.  (4 
Kent  Com.  210,  211.)  This  diversity  in  quality  of  the  estates 
given  respectively  to  Mrs.  Buss  and  to  her  right  heirs  would 
not  permit  the  grant  over  to  her  right  heirs  to  be  construed  as 
a  limitation,  that  is,  as  descriptive  of  the  inheritable  quality  of 
her  estate,  vesting  the  whole  title  in  her,  through  her  heirs 
forever,  but  required  such  gift  over  to  be  construed  as  a  pur- 
chase, that  is  to  say,  the  remainder  was  sold  to  her  right  heirs 
and  not  to  herself,  giving  them  the  freehold  estate  in  remain- 
der precisely  as  the  Revised  Statutes  now  declare.  (1  R.  S. 
725,  sec.  28 ;  Yanderheyden  v.  Crcmdally  2  Denio,  9 ;  Striker 
V.  Mott,  28  N.  Y.  82 ;  Smith  v.  Scholtz,  68  N.  Y.  41 ;  ScJioon^ 
maker  v.  Shedy^  3  Denio,  485;  4  Kent  Com.  247,  256.) 
Mc  Whorter  v.  Agnew  (6  Paige,  111)  is  not  in  point,  because 
the  equitable  estate  was  grantied  to  the  wife  for  life  with  a 
general  power  of  appointment.  The  right  to  the  use  of  the 
whole  for  life,  with  right  of  disposition  of  the  remainder, 
when  fully  executed  could  not  be  afterwards  questioned, 
whether  the  rule  in  Shelley^ 8  case  applied  or  not. 

One  method  of  conveyance,  as  stated  in  VanderJieyden  v. 
GrandaU  {miprd),  was  to  convey  the  estate  to  trustees  and  their 
heirs  in  trust  for  the  person  who  was  to  have  its  beneficial  use 
for  life,  and  upon  a  further  trust  to  preserve  the  contingent 
limitations  and  with  remainders  over,  thus  preventing  the 
several  estates  from  merging.  This  precaution,  says  Chancel- 
lor Kent  (4  Com.  258),  is  still  used  in  settlements  on  marriage, 
or  by  will  where  there  are  contingent  remainders  to  be  pro- 
tected. The  legal  estate  remains  in  the  trustees,  subject  to 
the  trust,  and  the  cestui  qice  trust  for  life  has  only  an  equi- 
table estate. 

In  ante-nuptial  contracts,  with  a  view  to  a  subsequent  settle- 
ment, the  limitation  of  real  estate  to  the  husband  and  wife 
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for  their  lives  and  the  life  of  the  survivor,  remainder  to  the 
heirs  of  the  bodies  of  the  parents,  or  to  their  "  right  heirs," 
made  such  heirs  purchasers,  otherwise  the  provision  intended 
for  such  heirs  might  be  defeated  by  the  conveyance  of  their 
parents  or  of  the  trustee,  a  result  which  equity  would  not  tol- 
erate. (Bingham  on  Infancy  and  Coverture  [Am.  edition, 
1828],  365 ;  Story's  Eq.  sec.  983.)  Much  less,  we  may  readily 
infer,  would  equity  tolerate  such  a  defeat  when  the  chancel- 
lor himself  had  made  the  post-nuptial  settlement  with  the 
intent  to  provide  for  the  children. 

We  shall  next  consider  whether  any  injustice  was  done  to 
Mrs.  Euss  in  either  deed,  so  that  a  trust  in  the  whole  estate 
resulted  in  her  favor. 

When  Catharine  Cornell  and  John  A.  Russ  intermarried  in 
1826  she  was  a  minor,  eighteen  years  of  age.  She  was  enti- 
tled, under  the  will  of  Nicholas  R.  Cowenhoven,  deceased,  to 
a  one-seventh  interest  in  certain  real  estate  upon  the  death  of 
her  father,  William  Cornell,  if  she  should  survive  him.  That 
interest  was,  after  her  marriage,  in  proceedings  duly  had 
before  the  chancellor  for  the  purpose,  sold  for  $6,000  March 
8,  1827.  Contingencies  might  have  arisen  which,  under  the 
will  of  Cowenhoven,  would  have  defeated  her  interest,  but 
they  never  did  arise.  The  proceeds  were  still  real  estate  so 
far  as  the  rights  of  husband  and  wife  were  concerned.  (EUs- 
worth  V.  Cooky  8  Paige,  643.)  If  the  proceeds  were  personal 
property  .then  they  would  belong  to  the  husband  upon  his 
reducing  them  to  his  possession.  John  A.  Euss,  by  virtue  of 
his  marital  rights,  was  entitled  to  all  of  his  wife's  personal 
property  which  he  could  reduce  to  his  possession,  and  to  the 
income  and  profits  of  his  wife's  real  estate,  and  thus  of  its 
proceeds  for  their  joint  lives,  and  in  case  a  child  of  the  mar- 
riage should  be  born  alive,  until  his  own  decease  if  he  should 
survive  her.  (2  Kent's  Com.  130.)  But  the  proceeds  were 
under  the  control  of  Chancery  in  the  hands  of  the  wife's  father, 
William  Cornell,  whom  the  court  had  appointed  her  guardian 
to  sell  her  interest  and  hold  the  proceeds  subject  to  "  such 
order  as  he  (the  chancellor)  shall  deem  lit  touching  the  invest* 
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ment  and  disposition  of  the  proceejds."  Thus  the  aid  of  the 
court  was  requisite  to  enable  the  husband  to  obtain  possession 
of  the  wife's  property,  and  thus  the  court  was  vested  with  the 
jurisdiction  and  power  to  make  such  an  order  respecting  its 
disposition  as  should  protect  the  wife's  equities.  (Story's  Eq. 
sec.  1404 ;  Howard  v.  Moffatt^  2  Jolms.  Ch.  206 ;  Dumond 
V.  Magee^  4  ib.  318 ;  Kenny  v.  Udall^  5  ib.  464 ;  UdaU  v. 
Kenneify  3  Cow.  590 ;  Mumford  v.  Murray^  1  Paige,  620.) 
And  this  equity  would  be  granted  whoever  might  be  the  appli- 
cant to  the  court,  the  wife,  her  trustee  or  her  husband.  (JS» 
yarte  Coysgame^  1  Atk.  192 ;  Mealis  v.  Mealis^  cited  in  Eli- 
hank  V.  Montolieu^  5  Ves.  737,  at  p.  739.) 

"  The  wife's  equity  to  a  reasonable  provision  out  of  her 
property  for  the  support  of  herself  and  her  children  makes  a 
distinguished  figure  in  the  modern  Chancery  cases  which 
relate  to  the  claims  of  the  husband  upon  the  property  of  his 
wife  in  action."  (2  Kent's  Com.  139.)  "Where  the  husband 
seeks  to  recover  his  wife's  property,  and  he  has  mado  no  settle- 
ment upon  her,  he  shall  not  have  it  without  making  a  suitable 
settlement."  (Story's  Eq.  sec.  64c.)  That  her  children  born 
or  to  be  born  of  the  marriage  should  be  protected  in  these 
post-nuptial  judicial  settlements,  as  well  as  herself,  appears  by 
the  cases  last  above  cited  and  by  abundant  other  authority. 
The  court  would  assume  as  a  matter  of  course  that  she  was  as 
anxious  for  her  children  as  for  herself,  and  that  when  she  asked 
for  herself  she  asked  also  for  her  children.  When  the  court 
of  its  own  motion  interposed  for  her  protection,  it  did  so  for 
her  children  also.  (1  White  &  Tudor's  Leading  Cases  in 
Equity  [6th  ed.],  516 ;  1  Daniel  Ch.  PI.  &  Pr.  106 ;  2  Perry  on 
Trusts,  sec.  627;  2  Pomeroy  Eq.  Jur.  sec.  1114;  Smith's 
Manual  Eq.  469 ;  Adams'  Eq.  47.)  The  equity  rule  was  at 
first  limited  to  the  wife's  personal  property,  but  later  was 
extended  to  her  realty.  {Haviland  v.  Blooniy  6  Johns.  Ch. 
178 ;  Story's  Eq.  sees.  1406,  7,  8,  17,  and  cases  there  cited,) 
Naturally  the  provision  for  her  children  would  come  into  force 
upon  the  death  of  both  her  husband  and  herself ;  that  is  to 
say,  out  of  the  reversion  remaining  in  her  after  her  husband's 
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death  over  which  the  marriage  gave  him  no  control.  This 
reversion  was  her  property,  whether  technically  her  separate 
estate  or  not.  {Albany  Fire  Ins.  Co.  v.  Bay^  4  N.  Y.  9  ;  2 
Black.  Com.  433.)  But  she  could  not  during  coverture  dis 
pose  of  it  by  will  (1  E.  L.  365 ;  2  R.  S.  [2d  ed.]  2,  sec.  1), 
and  until  the  decision  by  a  divided  court  in  1850  of  the  case 
just  cited,  it  was  doubtful  whether  she  could,  without  her 
husband  joining  with  her,  convey  it.  She  certainly  could  not 
before  the  act  of  1848,  for  the  more  effectual  protection  of 
married  women,  bar  his  right  of  tenancy  by  curtesy. 

The  defendants  insist  that  the  chancellor  had  no  power  to 
direct  that  this  reversion  be  vested  in  her  right  heirs  as  a 
remainder  upon  the  death  of  herself  and  husband,  since  it 
would  be  depriving  her  of  her  property  without  compensation, 
without  her  consent,  she  being  an  infant  and  incapable  of  con- 
sent, and  also  under  coverture,  which  suspended  her  legal 
existence  or  incorporated  it  into  that  of  her  husband.  (2  Black. 
Com.  433.)  But  her  consent  during  her  infancy  was  not 
necessary  to  the  chancellor's  jurisdiction.  The  fund  was  in 
court  subject  to  his  judicial  disposal.  The  proceeding  was  not 
to  deprive  her  of  her  estate,  but  to  confirm  her  equities  in  it. 
Her  consent  would  be  necessary  to  a  deprivation  but  not  to  a 
confirmation  of  her  equities.  She  was  competent  to  marry, 
and  had  married,  and  thus  had  conferred  upon  her  husband, 
notwithstanding  her  infancy,  his  marital  rights  over  her  prop- 
erty and  had  suspended  her  own.  The  chancellor  could  not  and 
would  not  surrender  control  of  her  property  without  requiring 
her  husband  to  do  equity,  that  is,  to  make  suitable  provision  for 
her  and  her  children.  To  do  this  he  firet  ascertained  by  means 
of  a  reference  all  the  material  facts,  and  then  made  his  order. 
Thus  he  supplied  to  the  infant  his  ripe  judgment  and  sound 
discretion  and  protected  her  from  any  prejudice  from  her  own 
incompetency  and  disability.  The  whole  matter  was  within  his 
judicial  discretion.  (Smith's  Manual  Eq.  469.)  The  wife  and 
her  interests  were  bound  by  his  order.  {Cahill  v.  CahiUy  L. 
R.  [8  App.  Cases]  420.)  The  chancellor's  jurisdiction  did  not 
proceed  from  the  consent  of  the  wife,  but  from  his  poww  in 
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equity  under  the  circumstances  over  the  husband's  legal  rights, 
and  his  corresponding  duty  to  protect  the  wife's  equity.  That 
he  did  in  fact  protect  her  equities  admits  of  no  dispute. 
Instead  of  allowing  her  husband  to  have  the  custody  and 
income  of  it  during  her  life,  he  never  gave  him  the  custody, 
but  gave  it  to  her  trustee  and  the  income  to  her.  He  allowed 
the  husband  nothing,  except  such  as  his  possible  tenancy  by 
the  curtesy  might  give  him  if  he  should  survive  her;  he 
directed  that  the  remainder  upon  the  death  of  both  husband 
and  wife  should  go  to  her  right  heirs.  Thus  her  husband's 
heirs  other  than  her  children  by  him  were  excluded.  Her 
children  surviving  her  and  the  children  surviving  her  of  any 
child  who  should  predecease  her  would  be  her  right  heirs. 
"  Eight  heirs "  is  a  term  formerly  in  use  in  the  creation  of 
estates  tail  to  distinguish  the  preferred  to  whom  the  estate  was 
limited  from  the  heirs  in  general,  to  whom  upon  failure  of 
the  preferred  heir  and  his  line  the  remainder  over  was  usually 
finally  limited.  With  the  abolition  of  estates  tail  the  term  has 
fallen  into  disuse.  If  no  preference  i  was  made  among  the 
heirs,  it  would  not  import  any,  and,  therefore,  it  here  means 
the  same  as  the  single  word  *'  heirs."  The  chancellor  used  it 
in  that  sense  no  doubt,  intending  thereby  the  children  of  Mrs. 
Russ  surviving  her,  or  the  children  of  any  child  who  should 
predecease  her.  Of  course  it  was  possible  that  she  might 
leave  no  issue,  and  then  her  collateral  heirs  would  take.  This 
event  has  not  occurred,  and  we  need  not  inquire  into  the  hypo- 
thetical rights  of  such  collaterals.  The  chancellor  did  pro- 
vide for  Mrs.  Russ  and  her  children  and  the  children  of  such 
child  as  predeceased  her,  and  this  was  within  his  jurisdiction. 
The  result  was,  as  the  event  shows,  that  none  of  these  prem- 
ises or  their  income  came  to  the  hands  of  the  husband.  The 
only  possible  ground  of  complaint  is  that  the  reversion  was 
not  reserved  to  Mrs.  Russ.  But  it  was  not  reserved  because 
in  making  provision  for  the  wife  and  her  children  there  was 
nothing  else  left  for  the  children  after  giving  the  wife  an 
estate  for  life  ;  provision  had  to  be  made  for  them.  Her  hus- 
band's right  as  tenant  in  curtesy  initiate  could  not  be  taken 
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from  him.  ( Wickes  v.  Clarke^  8  Paige,  161.)  The  wife  was 
not  deprived  of  her  reversion;  she  was  allowed  an  ample 
equivalent  for  it.  Moreover  it  may  well  be  that  the  husband 
would  have  insisted  upon  more  and  have  obtained  it  if  this  pro- 
vision for  the  children  had  not  been  made.  {Edwards  v.  Counr 
tesaof  Warxoiolc^  2  P.  Wms.  171.)  If  at  any  time  afterwards, 
notwithstanding  her  infancy  or  coverture,  she  had  supposed  that 
she  was  too  greatly  prejudiced  by  the  settlement,  either  by  the 
improvident  order  of  the  chancellor,  the  mistake  of  the  scrivener 
who  drew  the  deed  of  1827,  or  by  the  fraud,  actual  or  construc- 
tive, of  any  actor  in  the  proceeding,  she  could  have  invoked 
Chancery  to  amend  the  settlement.  One  of  the  powers  inherent 
in  Chancery  is  the  protection  of  infants  and  their  estates. 
{Anderson  v.  Matlier^  44  N.  Y.  249.)  And,  also,  before  the 
modern  bestowal  of  separate  legal  rights  upon  married  women, 
the  protection  of  their  separate  equitable  estates.  {Temple  v. 
Hawley^  1  Sandf.  Ch.  153.)  This  for  the  reason  that  if  Chan- 
cery had  made  a  mistake  or  an  improvident  order  in  the  dis- 
position of  a  married  woman's  equities  in  her  own  estate,  it 
was  willing  in  a  proper  action,  rehearing  or  proceeding  for 
the  purpose,  to  correct  it,  if  it  was  still  practicable  to  do  so. 
It  is  obvious  that  she  could  not  by  her  mere  disaffirmance 
upon  attaining  her  majority  invalidate  the  order  and  settle- 
ment, since  both  had  proceeded  from  the  court.  The  order 
was  a  final  one.  It  lacked  no  essential  of  finality  either  in 
jurisdiction,  power  or  regularity.  Ante-nuptial  settlements  are 
diflEerent.  They  rest  upon  contract,  and  an  infant's  contract  is 
voidable.  {Jones  v.  JButler,  30  Barb.  641 ;  Temple  v.  Hawleyy 
supra.)  In  post-judicial  settlements  of  the  wife's  property, 
of  which  the  court  had  the  custody,  the  only  instance  in 
which  the  wife's  consent  was  necessary  was  to  waive  her 
equities  in  favor  of  her  husband.  (Story's  Eq.  1418.)  She 
could  waive  all  or  part,  and  could,  therefore,  consent  to  the 
disposition  made  by  the  chancellor  in  her  husband's  favor 
against  herself.     The  absence  of  a  waiver  of  her  equities  in  i 

favor  of  her  husband  would  be  a  sutKcient  basis  for  a  settle- 
ment  by  the  court  in  favor  of  herself  and  her  children,  and 
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thus  no  evidence  of  her  consent  to  the  latter  settlement  would  * 
be  necessary.  {Glen  v.  Fisher ^  6  Johns.  Ch.  33.)  We  need 
not,  therefore,  seek  for  affirmative  evidence  of  the  wife's  con- 
sent. When  she  was  an  infant  the  court  protected  her  equi- 
ties. By  virtue  of  the  deed  of  1827  she  had  a  separate 
equitable  estate  for  life  in  the  York  street  premises,  and  when 
she  attained  her  majority  she  could  upon  a  separate  examina- 
tion apart  from  her  husband  unite  with  her  trustee  and  with 
her  husband  in  conveying  it  under  permission  of  the  Court  of 
Chancery.  {Albany  Fire  Ins.  Co,  v.  Bay^  supra,)  If  she 
could  unite  with  them  she  could  refuse  to  do  so.  So  with 
respect  to  the  purchase  of  the  Bridge  street  premises.  She 
was  thus  deahng  with  her  separate  estate  as  to  which  in  equity 
her  powers,  to  the  extent  that  Chancery  had  defined  them, 
were  the  same  as  if  she  were  2k  feme  sole.  We  thus  have  her 
ultimate  consent  to  the  Bridge  street  deed.  Thereafter  and 
until  1866  she  was.  in  possession  of  the  Bridge  street  premises. 
She  could  convey  to  her  son,  John  A.  Buss,  Jr.,  no  greater 
estate  than  she  had.  Thus  until  her  death  in  1894  she  had 
the  benefit  of  the  transaction  without  making  complaint. 

In  1852  she  obtained  a  judgment  of  absolute  divorce  against 
her  husband,  which  by  its  t«rms  transferred  to  her  his  interest 
in  the  premises.  She  never  asserted  any  disability  of  cover- 
ture, and  if,  as  we  do  not  think,  it  held  the  validity  of  either 
deed  in  suspense,  it  was  femoved.  By  the  act  of  1849,  ch. 
375,  amending  ch.  200  of  the  Laws  of  1848,  "  for  the  more, 
effectual  protection  of  married  women,"  the  trustee  could  on 
her  request  and  with  the  approval  of  a  justice  of  the  Supreme 
Court,  convey  to  her  whatever  he  held  as  trustee  for  her,  but 
nothing  more.  He  did  make  such  conveyance,  and  presum- 
ably she  was  content  with  it.  She  did  nothing  and  could  do 
nothing  to  defeat  the  interests  of  her  right  heirs,  as  settled  in 
the  deed  of  1835.    {Ifeves  y.  Scott,  9  How.  [U.  S.]  196.) 

TJlmer  C.  Buss,  her  son,  predeceased  her,  and,  therefore, 
never  became  her  heir,  and  his  deed  to  John  A.  Buss,  Jr., 
simply  conveyed  his  expectancy,  which  failed  by  his  death. 

When  she  died  in  1894,  the  plaintiffs  as  her  right  heirs, 
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arid,  therefore,  under  the  deed  of  1835  purchasers  of  one-third 
of  the  Bridge  street  premises,  were  entitled  to  the  possession 
thereof. 

The  judgment  should  be  reversed,  new  trial  granted,  costs 
to  abide  the  event. 

Gray,  J.  (dissenting).  I  must  dissent  from  the  conclusion 
reached  in  this  case  by  my  brother  Landon.  The  deed  of 
1827  from  Tallman  to  Cornell,  wliich  created  the  trust  for 
Catharine  Kuss,  was,  unquestionably,  understood  to  be  within 
the  operation  of  the  rule  in  SheUey^s  case.  Slie  had,  while  a 
minor,  received  the  land  as  devisee  under  her  grandfather's 
will  and,  after  her  marriage,  pursuant  to  an  order  of  the  chan- 
cellor, in  proceedings  had  to  that  end,  which  appointed  Wil- 
liam Cornell  as  her  guardian  for  the  purpose,  it  was  sold  and 
a  portion  of  the  proceeds  was  invested  in  Brooklyn  real  estate. 
The  title  need  not  have  been  taken  by  her  guardian  to  him- 
self as  trustee ;  but  it  was,  and  to  preserve  it  from  the  control, 
or  obligations,  of  her  husband,  a  trust  was  created  for  Catha- 
rine's life,  with  the  provision  that  "  from  and  after  the  death 
of  the  said  Catharine  Euss,  living  the  said  John  A.  Kuss,  her 
husband,  then  upon  trust  to  pay  such  rents,  issues  and  profits 
to  the  said  John  A.  Euss  during  his  natural  life,  and  from 
and  after  the  death  of  said  John  A.  Euss  in  case  he  survives 
the  said  Catharine,  and  also  from  and  after  the  death  of  the 
said  Catharine,  whether  the  said  John  A.  Euss  be  then  living 
or  dead,  to  have  and  to  hold  the  same  premises  and  the  rents, 
issues  and  profits  thereof  in  trust  to  and  for  the  sole  use,  benefit 
and  behoof  of  the  right  heirs  of  the  said  Catharine  Euss,  to 
them,  their  heirs  and  assigns  forever."  I  think  the  case  falls 
within  Mr.  Preston's  definition  of  the  rule  in  Shelley^s  case : 
"  When  a  person  takes  an  estate  of  freehold,  legally  or  equi- 
tably, under  a  deed,  will  or  other  writing,  and  in  the  same 
instrument  there  is  a  limitation  by  way  of  remainder,  either 
with  or  without  the  interposition  of  another  estate,  of  an  inters 
est  of  the  same  legal  or  equitable  quality,  to  his  heirs,  or 
heirs  of  his  body,  as  a  class  of  persons  to  take  in  succession. 
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from  generation  to  generation,  the  limitation  to  the  heirs 
entitles  the  ancestor  to  the  whole  estate."  (From  Kent's 
Com.  vol.  IV,  *215,  and  see  2  Washburn  Eeal  Prop.  *271.) 
The  ease  of  2lcWfiorter  v.  Agnew^  (6  Paige,  111),  illustrates 
tlie  application  of  the  rule.  When,  in  1835,  the  trustee  was 
ordered  by  the  chancellor  to  sell  the  real  estate  and  to  pur- 
chase the  property  now  in  suit,  upon  the  joint  petition  of 
Catharine,  her  husband  and  her  trustee,  which  prayed  that 
the  new  conveyance  might  be  taken  by  the  trustee  "upon  the 
like  trusts  as  were  expressed  and  declared  in  and  by  the 
original  trust  conveyance  hereinbefore  mentioned  from  Ebe- 
nezer  Tallman  to  William  Cornell,"  the  intention,  clearly,  was 
to  continue  the  estate  as  it  was.  The  provision  of  the  Revised 
Statutes,  under  which  the  rule  in  Shelleifs  case  ceased  to  be 
operative,  was  not  retroactive  upon  estates  settled  theretofore. 
The  estate  remained  unaflFected  and  the  only  purpose  of  the 
parties  was  to  substitute  one  piece  of  property  for  another,  as 
an  investment  by  the  trustee.  This  view  of  the  intentions  and 
acts  of  the  chancellor  and  of  the  parties  is  reinforced  by  a 
consideration  of  the  action  of  the  Supreme  Court  in  1856. 
After  Catharine's  divorce  from  her  husband,  by  a  decree 
whicli  extinguished  his  interest  in  the  real  estate,  as  a  pro- 
vision for  alimony,  her  trustee  petitioned  for  leave  to  convey 
the  premises  to  her,  setting  out  the  terms  of  the  deed  of  trust 
and  alleging  that  its  purpose  was  to  protect  the  property  from 
the  contiX)l  of  her  husband,  that  no  one  except  she  and  her 
heirs  at  law  had  any  beneficial  interest  in  the  estate  and  that 
she  had  always  "enjoyed  the  use,  rents  and  profits  of  the 
said  real  estate."  The  Supreme  Court,  thereupon,  and  after 
inquiry  through  a  referee,  decreed  the  conveyance  by  the  trus- 
tee and  it  was  made ;  whereupon,  subsequently,  being  in 
possession,  she  conveyed  to  her  son,  through  which  convey- 
ance these  defendants  derive  their  title.  As  it  was  observed 
in  the  opinion  below,  "  the  several  courts  which  dealt  with 
the  matter,  and  all  the  parties  concerned,  have  acted  through- 
out on  the  assumption  that  the  heirs  of  Catharine  Russ  had 
never  acquired  any  remainder,  or  other  interest,  in  the  trust 
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property."  It  was  because  of  that  assumption  that  the  pur- 
chaser, in  1835,  took  his  deed  from  the  trustee  and  Mr.  and 
Mrs.  Buss,  as  sole  grantors,  and  that  the  court,  in  1856, 
directed  the  trustee  to  conyey  to  Mrs.  Buss.  When  the  trust 
created  by  the  deed  of  1827  was  released  from  the  interest  of 
the  husband,  Mrs.  Buss  became  entitled  to  have  again  her 
estate  and  to  dispose  of  it  as  she  did.  The  construction  given 
to  the  deed  of  1827  makes  it  harmonize  with  the  circumstances 
and  with  the  rule  of  the  common  law,  which  then  obtained 
and  in  view  of  which  the  courts  may  be  deemed  to  have 
acted. 

For  these  reasons,  briefly,  as  for  those  advanced  in  the 
opinion  at  the  Appellate  Division,  I  am  of  the  opinion  that 
the  judgment  below  was  right  and  should  be  affirmed. 

Parker,  Ch.  J.,  O'Brien  and  Werner,  JJ.,  concur  with 
Landon,  J. ;  Gray,  J.,  reads  for  affirmance  ;  Martin,  J.,  not 
voting ;  Cullen,  J.,  not  sitting. 

Judgment  reversed,  etc. 
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George  T.  Dodge,  Appellant,  v.  George  W.  Cornelius, 

Bespondent. 

1.  Appeal  —  Constitutional  Question  Waived,  if  not  Raised  at 
THE  Trial.  The  Court  of  Appeals  will  not  consider  the  constitution- 
ality of  an  act  inflicting  a  penalty  when  the  question  was  not  raised  at 
the  trial  as  it  must  be  deemed  to  have  been  waived. 

2.  Limitation  op  Actions  —  Penalty.  The  three  years'  Statute  of 
Limitations  against  the  right  to  enforce  the  penalty  imposed  by  the  stat- 
ute (2  H.  S.  64,  §  41)  upon  a  witness  to  a  will  who  omits  to  write  his 
address  opposite  to  his  signature  does  not  begin  to  run  until  the  death  of 
the  testator. 

3.  Pleading  —  Pendency  of  Another  Action.  No  defense  to  an 
action  to  recover  a  statutory  penalty  is  set  up  by  an  allegation  in  the 
answer  that  another  action  is  pending  to  recover  the  same  penalty  in  the 
name  of  another  plaintiff,  in  the  absence  of  any  allegation  that  the  latter 
action  was  pending  when  the  present  suit  was  begun,  or  that  it  is  between 
the  same  parties.  In  any  event  the  defendant  stands  in  no  peril  of  a 
double  recovery  as  the  first  judgment  would  bar  all  other  actions. 

Dodge  v.  Cornelius,  40  App.  Div.  18,  reversed. 

(Submitted  April  23,  1901;  decided  October  4,  1901.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made  April 
25, 1899,  reversing  a  judgment  in  favor  of  plaintiflE  entered 
upon  a  decision  of  the  Queens  County  Court  on  trial  without 
a  jury  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

James  M.  Seaman  for  appellant.  The  complaint  states  a 
cause  of  action  for  a  forfeiture  under  the  statute.  (2  R.  S. 
64,  §  41.)  The  statute  begins  to  run  only  from  the  time  when 
plaintiff  discovered  the  fact  that  defendant  was  a  witness  to 
the  will  of  the  testator,  and  not  from  the  time  when  the  wit- 
ness affixed  his  name  thereto  as  a  witness.  (Kerr  on  Frauds 
&  Mistake,  310,  311 ;  Famham  v.  Brooks^  9  Pick  [Mass.] 
212;  Gates  v.  Andrews,  37  N.  Y.  657;  Mayne  v.  Oriswoldj 
3  Sandf .  463 ;  Taft  v.  Wright,  47  How.  Pr.  1 ;  Kent  v. 
Kent,  62  N.  Y.  560.)  It  is  no  defense  in  this  action  that 
another  suit  was  afterwards  commenced,  even  between  the 
same  parties.  {Burrows  v.  Miller,  5  How.  Pr.  51 ;  Haight 
V.  HoUey,  3  Wend.  258.)  The  answer  of  another  suit  pend- 
ing must  allege  and  show  that  the  two  actions  are  between  the 
same  parties.  {Kdsey  v.  Ward,  16  Abb.  98;  Cordier  v. 
Cordier,  26  How.  Pr.  187;  Oodda/rd  v.  Benson,  15  Abb. 
Pr.  91.) 

John  Lyons  for  respondent.  Subdivision  3  of  section  383 
of  the  Code  of  Civil  Procedure  limits  the  time  within  which 
an  action  of  this  nature  must  be  commenced  to  three  years. 
{Bell  V.  Dole,  11  Johns.  173 ;  Strong  v.  StelUns,  5  Cow.  210.) 
In  couii»  of  law,  equity  will  not  enforce  a  forfeiture  or  penalty 
except  when  exclusively  essential  to  do  justice.  (Story  Eq. 
PI.  §§  521,  525.)  There  is  another  action  pending  for  the 
same  penalty,  but  brought  by  another  plaintiff.  (Code  Civ. 
Pro.  §  448.) 

Bartlett,  J.  This  action  is  brought  to  recover  a  forfeiture 
under  the  Statute  of  Wills  (2  K.  S.  [Edmonds'  edition]  page 
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64,  §  41),  wliicli  reads  as  follows :  "  The  witnesses  to  any  will, 
shall  write  opposite  to  their  names  their  respective  places  of 
residence ;  and  every  person  who  shall  sign  the  testator's  name 
to  any  will  by  his  direction,  shall  w^rite  his  own  name  as  a  wit- 
ness to  the  will.  Whoever  shall  neglect  to  comply  with  either 
of  these  provisions,  shall  forfeit  fifty  dollars,  to  he  recovered 
by  any  pereon  interested  in  the  property  devised  or  bequeathed, 
who  will  sue  for  the  same.  Such  omission  shall  not  affect  the 
validity  of  any  will ;  nor  shall  any  person  liable  to  the  penalty 
aforesaid,  be  excused  or  incapacitated  on  that  account,  from 
testifying  respecting  the  execution  of  such  will." 

The  complaint  alleges  in  substance  that  on  the  twenty-sec- 
ond day  of  April,  1895,  George  Duryea,  late  a  resident  of 
Queens  county,  executed  his  last  will  and  testament,  which 
was  duly  admitted  to  probate  in  that  county  on  the  fourth 
day  of  March,  1898 ;  that  testator  died  on  the  fourteenth  day 
of  December,  1897,  leaving  him  surviving  among  others  this 
plaintiff,  a  grandchild,  heir  at  law  and  legatee  under  the  will ; 
that  defendant  was  a  subscribing  witness  to  the  will  and  omit- 
ted to  write  opposite  his  name  his  place  of  residence  as  by  the 
statute  in  such  case  made  and  provided,  whereby  an  action 
accrued  to  the  plaintiff  in  the  sum  of  fifty  dollars  a&  a  for 
feiture  for  such  omission.  A  judgment  for  the  sum  of  fifty 
•dollars,  costs  and  disbursements  was  demanded. 

We  are  invited  by  members  of  the  court,  not  by  counsel,  to 
.declare  unconstitutional  tliis  provision  of  the  Statute  of  Wills 
which  imposes  a  penalty  upon  a  witness  to  a  will  for  omitting 
to  write  his  address  opposite  his  signature.  A  majority  of 
the  court,  however,  are  of  the  opinion  that  both  upon  princi- 
ple and  authority  tlie  determination  of  the  trial  court  ought 
not  to  be  affected,  even  if  it  can  l)e,  upon  a  ground  not  invoked 
by  the  defendant  upon  the  trial. 

Many  times  has  it  been  said  here  that  the  constitutionality 
of  a  statute  will  not  be  passed  upon  until  a  situation  is  presented 
which  niakes  it  the  duty  of  the  court  to  decide  it.  {Frees  v. 
Ford^  6  N.  Y.  176;  Deinare^t  v.  Mayor ^  etc.^  of  J\\'  F.,  147 
N.  Y.  203,  207 ;  PeopU  ex  reL  Wetmore  v.  Supervisors  of  N. 
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Y.y  3  Abb.  Ct.  App.  Dec.  566;  In  r4  Att&rney-Oenerdl^  155 

I^^.  Y.  441.)     No  such  situation  is  presented  as  the  defendant 

did  not  make  the  point  upon  the  trial,  and  it  is  a  general  rule 

that  a  question  will  not  be  considered  that  is  raised  for  the 

first  time  in  this  court.     {Quinlan  v.   Welch,  141  N.  Y.  158  ; 

Weimer  v.  City  of  liocheater,  149  N.  Y.  563,  565 ;  Snider  v. 

V.  Stiider,  160  N.  Y.  151, 155 ;  Purdy  V.  Erie  li.  R.  Co.,  162 

N.  Y.  42,  51.)     If  the  question  was  raised  in  this  court  for  the 

first  time  we  ought  not  to  consider  it,  but  the  point  was  Hot 

made  here  and  we  must,  therefore,  refuse  to  pass  upon  it  on 

still  another  ground,  viz.,  that  the  defendant,  as  was  his  right, 

waived  the  claim  of  the  unconstitutionality  of  the  act.     (  Vose 

V.  Cockcroft,  44  N.  Y.  415,  424;  Durand  v.  Curtis,  57  N. 

Y.  1,  7;  People  v.  Fire  Association  of  Philaddphia,  92  N. 

Y..311,  326;  Muttei^  of  Petitimi  of  N:  F.,  Z.  <J&  TF.  R,  R. 

Co,,  98  N.  Y.  447,  453  ;  C(ywenJwven  v.  Ball,  118  N.  Y.  231, 

235;  Brady  v.  NaUy,  151  N.  Y.  258,  265  ;  Purdy  v.  Erie 

R.  R,  Co.,  162  K  Y.  42,  50.) 

In  Vose  y.  Cockroft  {supra)  it  waa  said  that  "  Under  these 
authorities  it  is  clear  that  the  unconstitutionality  of  the  act 
under  which  the  bond  was  given  was  capable  of  being  waived 
by  the  obligor.  By  failing  to  raise  it  or  to  present  it  in  any 
form  for  the  consideration  of  tlie  court  below  he  waived  it  as 
effectually  as  he  could  have  done  by  express  stipulation." 

lu  Cowenhaeen  v.  Ball  {supra)  the  court  said:  "In  civil 
cases  a  party  may  stipulate  away  all  his  rights,  questions  of 
jurisdiction  as  well  as  others,  and  he  may  do  this  by  express 
agreement,  by  acts  inconsistent  with  the  objection  or  by  his 
silence  and  omission  to  present  the  proper  points  when  he 
ought  to  object. 

And  it  was  held  in  Purdy^s  Case  {supra)  that  "  The  objec- 
tion that  the  statute  was  an  invasion  of  the  defendant's  prop- 
erty rights  and  contravened  for  that  reason  either  the  Consti- 
tution of  the  United  States  or  the  Constitution  of  this  state 
does  not  anywhere  appear  in  the  record  and  the  rule  seems 
settled  that  such  an  objection  to  be  available  here  must  have 
been  raised  in  the  courts  below." 
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We  are  agreed  that  the  reason  assigned  bj  the  Appellate 
Division  for  a  reyersal  of  the  jadgmeut  fails  to  support  its 
judgment. 

The  answer  avers  in  substance  that  the  cause  of  action  set 
forth  in  the  complaint  did  not  accrue  within  three  years  before 
the  commencement  thereof;  that  the  commission  of  the 
alleged  offense  complained  of  by  the  plaintiff  occurred  on  the 
twenty-second  day  of  April,  1895,  more  than  three  years 
before  the  commencement  of  the  action  herein,  and  that  the 
defendant,  therefore,  pleads  that  the  alleged  cause  of  action  is 
barred  by  lapse  of  time.  A  further  alleged  defense  sets 
forth  as  follows :  "  That  there  is  now  pending  in  the  Supreme 
Court  of  the  state  of  New  York  another  action  to  recover  the 
same  forfeiture  for  the  same  alleged  cause  of  action,  in  which 
action  Anna  Merritt  is  plaintiff  against  said  George  W.  Cor- 
nelius as  defendant."  A  dismissal  of  the  complaint  was 
prayed,  with  costs.  An  action  by  this  plaintiff  against  the 
other  subscribing  witness  to  the  will  abides  th^  result  of  this 
action. 

At  the  trial  the  plaintiff  moved  for  judgment  on  the  plead- 
ings, which  motion  was  granted.  On  appeal,  the  Appellate 
Division,  with  a  divided  court,  reversed  the  judgment  on  the 
ground  that  the  cause  of  action  was  barred  by  the  Statute  of 
Limitations. 

The  Code  of  Civil  Procedure  (§  383)  deals  with  a  number 
of  cases  where  the  action  must  be  brought  within  three  years. 
Subdivision  three  thereof  reads  as  follows :  "  An  action  upon 
a  statute,  for  a  penalty  or  forfeiture,  where  the  action  is  given 
to  the  person  aggrieved,  or  to  that  person  and  the  people  of  the 
state,  except  where  the  statute  imposing  it  prescribes  a  differ- 
ent limitation."  It  thus  appears  that  the  Appellate  Division 
held  that  the  Statute  of  Limitations  as  to  a  cause  of  action 
arising  under  this  provision  of  the  Statute  of  Wills  begins  to 
run  from  the  date  of  the  will. 

This  view  of  the  case  is  erroneous.  A  last  will  and  testa- 
ment does  not  take  effect  until  the  death  of  the  testator,  and 
may  be  revoked  by  him  at  any  time  before  that  event.     The 
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statute  does  not  coDtempIate  that  an  action  will  lie  for  this 
penalty  against  a  subscribing  witness  to  a  will  prior  to  the 
time  that  instrument  takes  effect.  If  this  view  should  pre- 
vail, a  testator  might  execute  any  number  of  wills  during  his 
lifetime,  and,  assuming  that  in  each  case  the  subscribing  wit- 
ness failed  to  observe  the  provisions  of  the  statute,  actions  to 
recover  this  penalty  might  be  brought  as  to  each  instrument. 
This,  very  clearly,  could  not  have  been  the  intention  of  the 
legislature.  On  the  death  of  the  testator  the  three  years' 
limitation  begins  to  run.  This  testator  died  on  the  fourteenth 
day  of  December,  1897,  and  the  present  action  was  com- 
menced on  the  thirty-first  day  of  May,  1898. 

The  Appellate  Division  rested  its  decision  on  the  Statute  of 
Limitations  solely,  and  considered  no  other  question. 

The  defense  sought  to  be  pleaded,  that  an  action  was  pend- 
ing to  recover  the  same  forfeiture  in  the  name  of  another 
plaintiff,  is  ineffectual.  It  is  not  alleged  that  the  action  was 
pending  when  the  present  suit  was  begun,  nor  that  it  is 
between  the  same  parties.  In  any  event  the  defendant  stands 
in  no  peril  of  a  double  recovery,  as  the  first  judgment  would 
bar  all  other  actions. 

The  order  of  the  Appellate  Division  should  be  reversed, 
and  the  judgment  of  the  County  Court  of  Queens  county 
affirmed,  with  costs  to  the  appellant  in  all  the  courts. 

O'Brien,  J.  (dissenting).  The  plaintiff  brought  two  sepa- 
rate actions,  one  against  each  of  the  defendants,  the  subscrib- 
ing witnesses  to  the  will  of  his  grandfather,  in  which  he 
alleges  that  he  was  named  as  a  legatee.  The  purpose  of  both 
actions  was  to  recover  a  penalty  or  forfeiture  under  the 
statute  which  enacts  that  ^'  The  witnesses  to  any  will,  shall  write 
opposite  to  their  names  their  respective  places  of  residence ; 
*  *  *  Whoever  shall  neglect  to  comply  with  either  of 
these  provisions,  shall  forfeit  fifty  dollars,  to  be  recovered  by 
any  person  interested  in  the  property  devised  or  bequeathed, 
who  will  sue  for  the  same."    (2  R.  S.  64,  §  41.) 

Tlic  principal  defense  interposed,  and  the  only  one  con- 
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sidored  by  the  courts  below,  was  the  three  years'  Statute  of 
Limitations.  These  actions  were  commenced  May  28,  1898. 
The  testator  died  December  14,  1897,  and  the  will  was  exe- 
cuted April  22,  1895.  The  trial  court  held  that  the  statute 
commenced  to  run  from  the  time  of  the  death,  while  the  court 
below,  on.  appeal,  reversing  the  judgment  for  the  plaintiff  at 
tlte  trial,  held  that  it  connnenced  to  run  at  and  from  the  date 
of  the  execution  of  the  will.  Inasmuch  as  the  will  was  an 
ambulatory  instrument  and  inoperative  for  any  purpose  until 
the  death  of  the  testator,  there  was  no  property  "  devised  or 
bequeathed  "  in  any  legal  sense  until  the  death  of  the  testator. 
Up  to  this  time  he  was  himself  the  only  person  who  had  any 
legal  interest  in  the  property,  and  it  is  quite  inconceivable 
that  the  la.wmakeirs  intended  to  enable  a  person  who  liad  exe- 
cuted a.  will,  which,  of  course,  is  always  subject  to  revocation 
and  to.be  supplanted  by  a  new  will,  so  long  as  the  party  exe- 
cuting the  instrument  is  alive,  to  maintain  actions  for  })enal- 
ties  against  the  witnesses  to  the  execution.  This  would  enable 
a  party  to  collect  various  penalties  on  various  wills  from  his 
neighbors  who  perhaps  intended  to  do  him  a  favor  and  cer- 
tainly could  not  have  intended  to  injure  him.  Nor  could  it 
have  been- intended  that  the  legatees  or  devisees  named  in  any 
will  wouldhave  a  right  of  action  for  the  ])enalty  during  the 
life  of  the.  testator  and.  while  the  will  was  subject  to  revoca- 
tion. It  could  not  have  been  intended  that  legatees  or 
devisees  named  in  a  will;  whether  strangers  or  heirs,  would 
have  the  right,  to  sue  for  penalties  before  it  could  be  known 
whether  they  were  given  any  interest  in  the  estate  or  not  by 
the  last  will  of  the  owner.  It  would  seem  to  be  the  most  rea- 
sonable construction  to  hold  that  the  action  is  given  only  to 
those  who  take  under  the  will,  and  hence  that  the  cause  of 
action  does  not  accrue  until  the  will  becomes  operative,  that 
is,  at  the. death  of  the  testator.  It  is  quite  difficult  to  \)ev 
ceive  the  purpose  or  the  meaning  of  this  statute.  It  seems  to 
have  been  upon  the  statute  book,  at  least  since  the  revision 
of/1830,  and  possibly  it  was  before. 
This  suggests  the  question  whetlier  it  is  a  valid  enactmentt 
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It  seems  to  have  remained  a  dead  letter  during  the  long  period 
of  years  that  has  elapsed  since  it  was  enacted,  and  no  one,  so 
far  as  I  am  able  to  find,  has  ever  attempted  to  enforce  it  until 
tlie  plaintiff  conceived  the  idea  of  collecting  a  hundred  dollare 
from  the  persons  who  consented  to  become  witnesses  to  the 
will  of  his  grandfather.  What  power  has  the  legislature  to 
subject  these  defendants  to  penalties  for  omitting  to  write 
tlieir  respective  places  of  residence  opposite  their  signatures 
as  witnesses  to  the  will  ?  Of  coui-se,  if  it  had  the  power  to 
subject  them  to  penalties  it  had  the  power  to  declare  such  an 
omission  to  be  a  crime  and  punishable  as  such.  Actions  and 
proceedings  of  this  character  constitute  a  "criminal  case* 
wittiiu  the  meaning  of  that  term  when  used  in  the  Constitu^ 
tion  exempting  the  citizen  from  all  compulsory  self-incrimina- 
tion. {Boyd  V.  U,  S.,  116  U.  S.  616.)  The  enactment  was 
not  an  exercise  of  the  taxing  power,  broad  and  comprehensive 
as  that  power  is.  It  was  not  an  exercise  of  the  police  power, 
unless  it  be  that  branch  of  it  which  enables  the  state  to  define 
and  punish  crimes  or  wrongful  acts  of  the  individual  against 
the  peace  and  good  order  of  the  community.  The  statute 
has  no  connection  with  any  public  object.  No  one  is  obliged  by 
any  law  to  make  a  will  or  to  become  a  witness  to  a  will.  The 
person  wIk)  consents  to  become  a  witness  to  the  last  will  and 
testament  of  another  simply  does  a  neighborly  act  and  favor 
at  his  request,  and  if  the  witness  should  omit  in  writing  his 
name  to  designate  his  place  of  residence,  there  is  no  power 
that  can  make  such  an  omission  a  crime  or  subject  the  witness 
to  penalties  or  forfeitures.  A  judgment  for  a  penalty  may 
properly  be  enforced  by  imprisonment,  and  if  the  legislature 
has  unlimited,  power  to  declare  acts  or  omissions  which  in 
themselves  are  innocent  or  harmless  to  be  crunes  or  the  sub- 
ject of  j)ecuniary  penalties  or  forfeitures,  it  is  obvious  that  the 
liberty  and  the  property  of  the  citizen  is  largely  at  the  mercy 
of  the  legislature.  It  will  be  seen  that  in  the  statute  in  ques- 
tion the  omission  is  denounced  as  penal,  whether  willful  or  other- 
wise, and  wholly  irrespective  of  any  consequences  that  may 
result  from  it*    Such  an  omission  must,  from  its  very,  nature, 


250  DoDOE  V.  Cornelius.  [Oct., 

-  — ' — ■ —  —  - . 

Dissenting  opinion,  per  O'Bbien,  J.  [Vol.  168. 

be  an  innocent  one,  and  yet  the  statute  subjects  the  witness  to 
the  penalty  whether  any  injury  or  damage  resulted  or  not,  as 
a  consequence,  to  any  one.  The  statute  in  question  inflicts 
the  penalty  without  regard  to  any  motive  on  the  part  of  the 
witness  in  omitting  to  designate  his  place  of  residence,  or  of 
the  consequences  of  the  omission,  whether  injurious  or  other- 
wise. If  the  legislature  can  make  such  an  omission  penal,  it 
can  visit  with  the  same  consequences  the  same  omission  in  any 
private  contract  which  he  signs  as  a  party  or  a  witness.  There 
must  be  some  limit  to  the  power  of  the  legislature  to  enact  laws 
subjecting  the  citizen  to  penalties  for  such  acts  or  omissions, 
and  so  this  court  has  said.  {People  v.  Gillsan,  109  N.  Y.  389, 
406.)  No  mere  act  or  omission  in  such  a  purely  private  affair 
can  be  made  a  crime  or  visited  with  a  penalty  or  forfeiture 
without  conflicting  with  the  fundamental  principles  or  maxims 
that  secure  to  the  citizen  his  liberty  and  property  and  free- 
dona  from  all  unnecessary  restraint  or  vexatious  exactions  by 
governmental  power.  The  state  can  regulate  the  conduct  of 
the  individual  in  all  matters  that  concern  the  public  interest 
or  the  public  welfare,  and  may  enforce  the  performance  of 
any  duty  which  he  owes  to  his  neighbors  or  to  society,  but 
all  his  private  acts,  or  even  his  mistakes,  cannot  be  made  the 
subject  of  regulation  by  law.  In  the  social  and  business  life 
of  the  community  there  is  a  vast  field  into  which  the  law- 
maker, as  such,  cannot  enter.  If  the  citizen,  at  the  request 
of  his  neighbor,  consents  to  become  a  witness  to  a  will,  a  deed 
or  any  other  private  contract  or  instrument,  and  should, 
through  ignorance  of  the  law,  mistake  or  otherwise,  omit  to 
add  to  his  signature  his  place  of  residence,  there  is  no  power 
in  the  state  to  make  such  an  omission  a  crime  or  to  visit  it 
with  a  penalty  or  forfeiture.  The  power  of  the  state  to  for- 
bid certain  acts  of  the  individual  or  to  enjom  duties  that  he 
may  not  omit  attd  to  enforce  its  will  in  that  regard  by  appro- 
priate penalties  is  very  broad  and  comprehensive,  and  it  is 
difficult  if  not  impossible  to  define  its  exact  limit,  but  that 
there  is  and  must  be  a  limit,  even  to  that  power,  under  our 
Constitution  and  system  of  government,  no  one  can  doubt. 
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This  court  has  had  frequent  occasion  to  deal  with  the  general 
question,  but  since  no  one  but  the  plaintiff  has  yet,  so  far  as 
we  know,  attempted  to  collect  a  penalty  under  the  statute  in 
question  the  precise  point  now  before  us  has  not  been  decided. 
The  power  of  the  legislature,  however,  to  denounce  as  penal 
or  criminal  acts  or  omissions  of  the  citizen  which  in  them- 
selves are  perfectly  innocent  and  harmless  has  been  often  dis- 
cussed, and  the  principles  decided  are  a  safe  guide  to  follow 
in  the  solution  of  the  question  involved  in  this  appeal.  {JSer- 
tMf  v.  O'ReiUy,  74  N.  Y.  509 ;  People  v.  Marx,  99  N.  Y. 
377 ;  In  re  Jacobs,  98  N.  Y.  98  ;  People  v.  Gillson,  supra ; 
People  ex  rd,  Rodger s  v.  Coler,  166  N.  Y.  1 ;  People  ex  rel, 
Tyroler  v.  Warden,  etc.,  157  X.  Y.  116  ;  Cooley's  Cons.  Lhn- 
itations  [8d  ed.J,  174,  177.) 

The  principles  upon  which  these  cases  rest  are  wholly 
irreconcilable  .with  the  right  or  power  of  the  legislature  to 
enact  a  penal  statute  which  attempts  to  enable  the  plaintiff  to 
take  $50  and  more  than  that  in  costs  from  each  of  the 
defendants  for  no  other  reason  than  their  innocent  omission 
to  add  their  respective  places  of  residence  to  their  signatures  as 
subscribing  witnesses  to  his  grandfather's  will,  an  act  which, 
of  course,  they  consented  to  perform  and  could  perform  only 
at  his  request,  and  which  they  were  not  obliged  to  perform  at 
all.  Therefore,  whatever  the  law  may  be  with  respect  to  the 
time  when  the  Statute  of  Limitations  begins  to  run,  we  do 
not  consider  that  question  important  since  we  think  there  was 
no  power  in  the  legislature  under  the  Constitution  to  give  the 
plaintiff  a  cause  of  action  against  the  defendants  for  the 
penalty  prescribed.  It  was  an  attempt  through  a  penal  statute 
to  transfer  to  the  plaintiff  the  money  of  the  defendants  and 
thus  to  deprive  them  of  their  property  by  a  legislative  edict 
without  compensation  and  without  due  process  of  law.  In 
justice  to  the  legislature  it  ought,  to  be  observed  that  this 
statute  was  enacted  at  an  early  day,  before  our  present  Con- 
stitution was  adopted  and  when  the  limits  of  the  legislative 
power  had  not  been  as  clearly  and  accurately  defined  by  the 
courts  as  iu  our  day.    It  has  remained  dormant  until  called 
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into  action  by  the  plaiutiff  in  this  case.  But  for  the  .fact  tliat 
during  the  long  period  of  its  existence  as  part  of  the  statute 
law  of  the  state  it  has  remained  a  useless  and  harmless  enact- 
ment there  is  but  little  doubt  that  it  would  have  been. repealed 
or  declared  inoperative  by  the  courts  as  a  law  that  con- 
tained only  the  possibilities  of  mischief,  .since  it  enabled 
men  to  harass  their  neighbors  with  useless  and  groundless 
litigation. 

It  may  not  be  amiss  to  notice  some  of  the  views  put  forth 
in  defense  of  the  recovery  in  these  cases  and  tlie  validity  of 
the  statute  upon  which  it  rests. 

It  is*said  in  the  first  place  that  the  cases  cited  have  no  appli- 
cation to  this  case.     In  all  of  them  the  court  dealt  with  the 
power  of  the  legislature  to  forbid  certain  acts  and  doings  of 
the  citizen  and  to  declare  these  acts  to  be  crimes  or  the  sub- 
ject  of  civil  penalties.     That  is  the  very  question  presented  by 
this  statute.     The  statute  in  each  of  the  cases  cited  denounced 
{affirmative  acts  as  penal,  while  in  this  case  what  is  denounced 
and  sought  to  be  punished  is  a  mere  omission.     In  those  cases 
the  law  had  some  apparent  relation  to  public  interests,  while 
in  this  case  the  statute  deals  only  with  a  purely  private  trans- 
action in  which  the  pubHc  have  no  intei*est  whatever  any. more 
than  it  has  in  the  execution  of  a  private  contract.     In  those 
cases  the  argument  in  support  of  the  validity  of  the  statute 
was  much  more  potent  and  pei'suasive  than  anything  urged  in 
support  of  the  statute  in  question.     Thus,  iit  the  GUlson  Case 
{H^iprd)  the  statute  made  it  a  penal  offense  for  a  perjson  to  sell 
articles  of  food  upon  an  inducement  to  the  purchaser  tliat  a 
gift  or  prize  would  accompany  the  sale.     In.  the  Jacobs   Case 
(supra)  the  statute  made  it  a  penal  offense  to  manufacture 
cigars  in  tenement  houses.     In  the  Marx  Case  {»u-pra)  the 
statute  made  it  penal  to  sell  oleomargarine.     This  was  in  pui"- 
suance  of  a  policy  to  protect  tlie  dairy  interests  of  the  state. 
In  the  case  against  the  Warden  {supra)  the  statute  forbade  cer- 
tain  persons   from   selling  passage  tickets  on  railroads  and 
vessels;  and  so  in  all  the  cases  cited,  and  many  more  that 
might  be,  the  court  considered  and  denied  the  power  of  .the 
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legislature  to  denounce  as  penal  offenses,  not  mere  omissions 
in  purely  private  transactions,  as  here,  but  affirmative  acts  that 
were  claimed  with  at  least  some  show  of  reason  to  be  detri- 
mental to  the  public  interests.  In  principle  these  cases,  there- 
fore, are  directly  in  point  in  a  case  where  the  statute  empowers 
one  man  to  sue  another  for  a  penalty  based  upon  no  other 
ground  than  a  mere  omission  of  the  latter,  when  signing  his 
name  as  a  witness  to  a  private  document,  to  indicate  his  place 
of  residence.  If  the  legislature  was  \vithout  power  to  declare 
the  acts  involved  in  those  cases  to  be  penal  offenses,  where  did 
it  get  the  power  to  declare  the  omission  in  this  case  a  penal 
offense  ? 

But  it  is  said  that  the  statute  in  question  is  founded  on  a 
wise  public  policy.  That  argument  was  made  in  all  the  cases 
cited  and  with  much  more  force  and  j^ertinence  tlian  is  possible 
here,  and  yet  it  did  not  save  the  statute  from  condemnation. 
Public  policy  is  a  term  vague  enough  to  confuse  discussion, 
but  rarely  clarifies  an  argument.  The  courts  have  sometimes 
found  it  necessary  to  define  what  it  is  and  where  it  m  to  be 
found.  There  is  no  such  thing  in  law  as  public  policy  beyond 
what  is  to  be  found  in  the  Constitution  and  laws  of  the  state. 
{Girard  Will  Case,  43  U.  S.  [2  How.]  197;  llollis  v.  Drew 
Theo.  Sem.,  95  Ts^  Y.  160,  172 ;  Cross  v.  T.  S,  Trust  Co,,  131 
N.  Y.  330,  344.)  The  term  is  often  used  in  a  vague  and 
inaccurate  sense  to  express  some  imaginary  reason  for  holding 
an  invalid  law  valid. 

It  is  also' said  that  the  statute  is  hoary  with  age  and  for  that 
reason  should  be  respected.  It  is  certainly  over  seventy  years 
old,  but  it  seems  that  the  plaintiff  is  the  only  person  in  this 
long  period  of  time  that  has  put  it  to  any  use,  though  of  course 
it  has  bfeen  repeatedly  disregarded  every  year  since  its  enact- 
ment. A  law  that  has  remained  so  long  dormant  on  the  statute 
book  cannot  be  said  to  be  very  useful,  or  to  be  founded  on  any 
wise-public  policy.  If  the  plaintiff's  recovery  in  this  case  is  to 
be'upheld  the  statute  may  be  useful  in  the  future  to  entrap  the 
unwary  and  as  an  instrument  whereby  a  litigant  may  be  enabled 
to  extort  money  from  his  neighbors. 
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Finally,  it  is  said  that  the  validity  of  the  statute  was  not 
raised  below  by  pleading  or  otherwise.  The  answer  to  that  is 
that  when  a  party  sues  for  a  penalty  given  by  statute  he  neces- 
sarily brings  before  the  court  the  validity  of  the  statute.  The 
plaintiff  having  recovered  judgment  the  court  necessarily 
decided  that  the  statute  was  valid.  It  involves  the  question 
of  power  and  jurisdiction,  and  may  be  raised  at  any  time  and 
in  all  cases.  It  is  not  necessary  in  such  cases  for  the  defendant 
to  plead  the  Constitution  in  his  answer.  This  court,  at  least, 
will  take  judicial  notice  of  that  instrument. 

Moreover,  it  should  be  observed  that  after  the  submission  of 
the  case  here,  counsel  on  both  sides  were  requested  by  the 
court  to  submit  supplemental  briefs  on  the  question  of  the 
constitutional  validity  of  the  statute  and  briefs  were  filed  on 
that  question  in  response  to  such  request.  Having  invited 
counsel  to  discuss  the  question,  and  counsel  having  responded 
to  the  request,  the  suggestion  now  that  the  question  was  not 
raised,  or  in  the  case  at  all,  is,  to  put  it  mildly,  a  somewhat 
remarkable  conclusion.  '  ^ 

The  order  should  be  affirmed,  with  costs,  and  judgment 
absolute  ordered  for  the  defendant  in  each  case. 

Parker,  Ch.  J.,  Martin  and  Yann,  JJ.,  concur  with 
Bartletp,  J. ;  Landon,  J.,  concurs  with  O'Brien,  J. ;  Cullen, 
J.,  not  sitting. 

Ordered  accordingly. 

In  the  Matter  of  the  Application  of  the  Mayor,  Aldermen 
AND  Commonalty  of  the  City  of  New  York  to  Acquire 
Title  to  Pier  39,  East  River.  ^ 

The  Maine  Steamship  Company  et  al.,  Appellants ;   The 
City  of  New  York  et  al.,  Respondents. 

Landlord  and  Tenant  —  Lease  Subject  to  Termination  by  Law 
OR  BY  the  Exercise  op  Power  of  Eminent  Domain  —  Tenants  not 
Entitled  to  Value  of  Unkxpfred  Terms.  Where  tenants  lease  prop- 
erty expressly  subject  to  the  contingency  that  the  landord  might  by  pro- 
ceedings under  a  statute  in  behalf  of  a  municipality  be  deprived  of  the 
title  or  right  to  the  possession  of  the  property,  they  are  not  entitled  to 
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hiive  the  value  of  their  unexpired  terms  ascertnined  and  deducted  from  the 
total  award  to  the  landlord  in  such  proceedings,  representing  the  value 
of  the  property  at  the  time  it  was  made. 
Mitter  of  Mayor,  etc.,  of  Neuo  York,  62  App.  Div.  271,  aflirmed. 

(Argued  October  1, 1901;  decided  October  11,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
9,  1901,  which  afiirmed  an  order  of  Special  Term  confirming 
the  report  of  commiBsioners  of  estimate  and  assessment  in 
condemnation  proceedings. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

James  E.  Kelly  for  appellants.  The  lease  expressly 
reserved  the  right  to  compensation.  {MaUer  of  Trustees  N. 
T.  <&  B,  JB.,  137  N.  Y.  97.)  The  clause  of  the  lease  provid- 
ing that  in  case  the  wharf  "  shall  be  destroyed  or  substantially 
changed  by  the  direction  and  authority  of  the  department  of 
docks,"  etc.,  does  not  contemplate  the  taking  of  the  property 
by  the  city  of  New  York.  This  clause  is  vastly  dififerent 
from  the  usual  clause  in  leases  that  if  the  property  is  taken 
for  public  use  the  lease  shall  end.  {Cornish  v.  E,  B.  F,  Itis. 
Co.,  74  N.  Y.  295 ;  Matter  of  Central  Park,  51  Barb.  277  ; 
Matter  of  Pearl  St,  19  Wend.  651 ;  Matter  of  John  St.,  19 
Wend.  659 ;  Matter  of  WUliam  St.,  19  Wend.  678 ;  Matter 
of  Smith,  15  N.  Y.  Supp.  516 ;  Matter  of  Bryan,  16  N.  Y. 
Supp.  517.) 

John  Whalen,  Corporation  Coimsel  {Theodore  Connoly  of 
counsel),  for  city  of  New  York,  respondent.  The  fee  value 
should  not  be  changed  to  the  prejudice  of  the  city.  {Matter 
of  Trustees  N.  Y.  <&  B.  B.,1S7  N.  Y.  95.) 

William  J.  KMy  for  Screw  Dock  Company,  respondent. 

(  >'Bbien,  J.  This  is  a  proceeding  instituted  by  a  petition 
t«»  I  ho  Supreme  Court  in  behalf  of  the  city  of  New  York  to 
ac<]uire  title  to  certain  dock  property  for  public  use,  described 
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in  tlie  j)etition  as  Pier  39,  East  river.  The  various  statutes 
constituting  a  part  of  the  charter  of  that  city  outHne  a  com- 
prehensive scheme  to  enable  the  city  to  acquire  the  title  to  all 
wharves,  piers  and  docks  upon  the  water  front  owned  by 
private  individuals  or  corporations.  (Laws  of  1871,  ch.  574, 
sec.  99 ;  Laws  of  1882,  ch.  410,  sec.  715.)  These  statutes  inau- 
gurated a  radical  change  in  the  ownership  of  dock  property, 
and  private  ownership  in  wharves  and  wharfage  rights  were 
from  that  time  subject  to  a  process  of  extinction.  {Laiigdon 
V.  Mayor,  etc,  of  N.  1\  93  N.  Y.  129;  133  N.  Y.  628.) 

In  this  case  commissioners  were  appointed  to  acquire  dock 
property  owned  by  a  corporation  known  as  the  Screw  Dock 
Company,  and  they  reported  to  the  court  that  the  damages 
which  the  owner  was  entitled  to  receive  from  the  city  for  the 
property  were  J291,080.  It  seems  that  at  the  time  of  the 
institution  of  the  proceedings  the  property  was  occupied  by 
tenants  under  written  leases  which  had  not  expired,  and  these 
tenants  upon  notice  participated  in  the  hearing  before  the 
commissioners  for  the  assessment  of  damages  and  claimed 
that  they  should  l)e  awarded  tlie  value  of  their  estate  or  inter- 
est in  the  premises  represented  by  the  unexpired  leases.  Th» 
commissioners  awarded  to  each  of  the  tenants  the  nominal  sum 
of  one  dollar.  The  report  of  the  commissioners  was  con- 
firmed by  the  courts  after  a  hearing,  and  the  order  of  confir- 
mation has  been  affirmed  at  the  Appellate  Division. 

The  only  question  involved  in  this  appeal  is  whether  any 
error  of  law  was,  committed  at  the  hearing  in  denying  the 
application  of  the  tenants  for  compensation  for  the  value  of 
their  unexpired  terms.  The  evidence  given  before  the  com- 
missioners on  this  question  would  certainly  justify  the  conclu- 
sion that  the  leases  held  by  the  tenants  were  of  some  consider- 
able or  substantial  value.  The  question  is  whether  these 
leases  were  taken  by  the  tenants  subject  to  be  terminated  by 
law,  or  by  the  exercise  of  the  power  of  eminent  domain,  which 
the  statutes  referred  to  clearly  conferred  upon  the  city.  BotJi 
leases,  in  express  terms,  are  made  "  subject,  however,  to  all 
the  rules  and  regulations  of  the  Department  of  Docks  or  other 
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authoritiefl  having  control  of  wharves  and  piers  and  the  waters 
adjacent  thereto  in  the  City  of  New  York."  They  also  con- 
tained the  following  provision  :  "  And  it  is  further  agreed  and 
understood  that  in  case  the  said  wharf  or  premises  hereby 
demised  shall  be  destroyed  or  substantially  changed  by  direc- 
tion and  authority  of  the  Department  of  Docks  or  other  par- 
ties by  law  having  control  of  the  wharves  and  piers  and  waters 
adjacent  in  tlie  City  of  New  York,  then  this  lease  shall  cease 
and  terminate,  and  the  party  of  the  first  part  sjiall  not  be  lia- 
ble to  damages  for  such  destruction  or  change,  but  the  party 
of  the  second  part  does  not  hereby  release  its  claim  for  dam- 
ages against  any  other  party  or  parties  for  any  damages  it 
may  sustain."  The  city  has  no  interest  whatever  in  the  con- 
troversy. It  is  bound  to  pay  the  award  made  by  the  commis- 
sioners and  confirmed  by  the  courts  before  the  title  of  the 
owner  can  be  completely  extinguished.  The  only  parties  who 
have  appealed  from  the  order  of  confirmation  are  the  tenants 
under  the  leases  referred  to,  and  their  claim  is  that  the  value 
of  their  interests  should  be  ascertained  and  deducted  from  the 
total  award  to  the 'owner. 

This  would,  of  course,  be  equivalent  to  compelling  the 
owner  to  pay  the  tenants  the  value  of  their  unexpired  terms, 
whatever  they  may  be,  out  of  the  award  which  represents  the 
value  of  its  property  at  the  time  it  was  made.  We  think  this 
would  be  a  violation  of  the  provisions  of  the  leases  above  quoted, 
which  were  manifestly  intended  to  protect  the  owner  against 
any  such  claim.  The  tenants  leased  the  property  expressly 
subject  to  the  contingency  that  the  landlord  might,  by  pro- 
ceedings under  the  statute  m  behalf  of  the  city,  be  deprived 
of  the  title  and  right  to  possession  of  the  property.  AVhile 
they  acquired  under  the  provisions  of  the  lease  nominally  a 
term  for  a  specified  number  of  years,  in  legal  effect,  the  leases 
were  to  cease  and  terminate  whenever  the  city  instituted  pro- 
ceedings to  acquire  the  property.  In  view  of  the  power  con- 
ferred upon  the  city  with  reference  to  which  the  landlord  and 
tenants  contracted,  that  is  the  plain  meaning  of  the  provisions 
of  the  leases.     So  we  think  that  the  landlord  was  not  bound 
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and  tile  court  cotild  not  compel  it  to  sbare  the  award  with  the 
tenants.' 

The  other  qaefitions  in  the  case  have  been  sufficiently  dis- 
cussed in  the  learned  opinion  below,  in  which  we  concur. 

The  order  appealed  fr6m  should  be  affirmed,  with  costs. 

Parker,  Ch.  J.,  1».\rtlett,  Haight,  Martin  and  Landon, 
JJ.,  concur;  Van.n,  J.,  not  voting. 

Order  affirmed. 


Thp  People  of  the  State  of  New  York  ex  rel.  Frank 
Brewery,  Appellant,  v.  Patrick  W.  Cullinan,  as  State 
Commissioner  of  Excise,  et  al.,  Respondents. 

1.  Liquor  Tax  Law  —  Right  to -Rebate  —  Prosecution  PENnmo  at 
Time  of  Surrender  of  Certificate  or  Within  Thirty  Days  There- 
after. The  conditions  imposed  by  section  25  of  tlie  Liquor  Tux 
Law  (L.  1896,  ch.  112)  upon  the  attaching  of  the  right  to  a  rebate  for  the 
unexpired  term  of  a  liquor  tax  certificate  are  conditions  precedent  and 
the  propetty  right  therein  does  not  attach  if  there  is  an  arrest  or  indict- 
ment or  other  prosecution  provided  for  in  the  statutes  pending  at  the  time 
of  the  surrender  or  within  tfiirty  days  thereafter. 

2.  Prosecutions  Pending  at  Time  of  Issuance  of  Certificate. 
Proseciltions  pending  tit  the  time  of  the  issuance  of  the  certificate  and 
which  are  pending  at  the  time  of  the  surrender  thereof,  or  within  thirty 
days,  thereafter,  apply  with  equal  force  and  have  the  same  effect  upon  the 
right  to  the  rebate  as  violations  committed  after  the  certificate  has  been 
issued. 

Poople  ex  rel.  JPVank  Brewery  v.  Lyman,  58  App.  Div.  625,  affirmed. 

(Argued  October  1,  1901;  decided  October  11,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  March 
8,  1901,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  for  a  peremptory  writ  of  mandamus  to  compel  the 
state  commissioner  of  excise  to  direct  the  payment  of  a  rebate 
on  a  surrendered  liquor. tax  certificate. 

The  facts,  so -far  as;  material,  are  stated  in  the  opinion. 

Alfred  JR.  Page  for  appellant.  A  conviction  for  3elling 
witliout  having  obtained  a  liquor  tax  certificate  does  not  work 
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a  forfeiture  of  a  certificate  afterward  acquired,  or  of  the  riglit 
to  rebate.  {Matter  of  lA/man^  27  Misc.  Bep.  327  ; .  44  App. 
Div.  o07.)  The  riglit  to  the  rebate  is  a  property  right,  of  whicji 
the  certiiicate  holder  can  only  be  deprived  by  due  process  of 
law.  {Met,  Bd.  of  Excise  v.  Barrie^  84  N.  Y.  657 ;  N.Ues  v. 
Mathusa,  20  App.  Div.  483;  162  N.  Y.  546;  I\opU  v. 
Burantey  19  App.  Div.  292  ;  Matter  of  Ililliard  v.  Giese^ 
25  App.  Div.  222 ;  155  N.  Y.  702 ;  Matter  qf  Jmney,  19 
Misc.  Itep.  244 ;  19  App.  Div.  627 ;  Matter  of  Lyman^  16u 
N.  Y.  100.)  The  state  commissioner  of  excise  is  a  minis- 
terial and  not  a  judicial  officer,  having  no  power  to  revoke  a 
certificate  or  to  declare  forfeited  any  of  the  rights  thereby 
secni'ed.  {Matter  of  Ililliard  v.  Qiese^  25  App.  Div.  222 ; 
Matter  of  Lyiaan^  27  Misc.  Rep.  327.) 

Royal  R,  Scott  for  respondents.  No  person  is  entitled  to 
surrender  or  rebate  a  liquor  tax  certificate  against  whom  a 
complaint,  prosecution  or  action  is  pending  on  acconnt  of  any 
violation  of  the  Liquor  Tax  Law.  {Matter  of  SeltZy  32  Misc*. 
Rep.  108  ;  People  ex  rel.  v.  Lymauy  59  App.  I^iv.  172.)  The 
second  point  in  appellant's  brief  in  the  court  below  ^^  tlmt  tlie 
right  to  the  rebate  is  a  property  right  of  which  the  certificate 
holder  can  only  be  deprived  by  due  process  of  law  "  is  not  tenable 
in  this  proceeding.  {Matter  of  Livingston^  24  App.  Div.  51 ; 
People  ex  rel,  v.  Lyman^  33  Misc.  Rep.  243.)  The  relator, 
Frank  Brewery,  being  only  an  equitable  assignee,  has  no 
greater  right  than  Anderman,  and  their  right  to  rebate  is  sub- 
ject to  all  the  conditions,  restrictions  and  penalties  provided 
by  the  law.  {People  ex  rel,  v.  Lyman^  156  N.  Y.  407 ;  27 
App.  Div.  527 ;  People  ex  rel.  v.  Lyman^  33  Misc.  Rep.  243.) 

IIaight,  J.  The  fact6  are  without  substantial  dispute.  On 
the  25th  day  of  April,  1899,  the  special  deputy  commissioner 
of  excise  of  the  borouglis  of  Manhattan  and  Bronx,  upon  the 
payment  to  him  of  the  sum  of  $800,  issued  a  tax  certificate  to 
Herman  Anderman,  permitting  him  to  traffic  in  liquors  at 
premises  208   Henry  street  in  the  borough  of  Manhattan. 
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Anderinan  thereupon,  by  an  instrument  in  writing,  assigned 
and  transferred  to  the  Frank  Brewery  all  his  right,  title 
and  interest  in  and  to  the  rebate  for  the  unearned  portion  of 
tlie  liquor  tax  certificate,  and  authorized  and  appointed  the 
brewing  company  as  his  agent  to  surrender  the  certificate  at 
its  option  at  any  time  and  to  take  such  proceedings  to  recover 
the  rebate  as  may  be  required.  Thereafter,  and  on  the  first 
day  of  June,  1899,  the  brewing  company,  as  such  agent,  sur- 
rendered the  ce<;titicate  to  the  special  deputy  commissioner  of 
excise,  accompanied  by  a  petition  praying  that  the  rebate  for 
the  unexpired  term  of  the  tax  certificate  be  paid  over  to  the 
assignee. 

It  further  appears  that  on  the  22d  day  of  April,  1899,  three 
days  before  the  issuing  of  the  liquor  tax  certificate  to  Ander- 
man,  he  was  charged  with  the  selling  of  spirituous  liquors  to 
be  drunk  upon  his  pi^mises  in  violation  of  the  Excise  Law  and 
that  he  was  arrested  and  bound  over  by  the  magistrate  to 
await  tlie  action  of  the  grand  jury ;  that  on  the  first  day  of 
August  thereafter  he  was  indicted  and  that  he  was  subsequently 
brought  to  trial  and  convicted  upon  his  own  plea  of  guilty  and 
fined  the  sum  of  $800.  The  state  commissioner  of  excise 
refused  to  pay  the  rebate  because  of  such  arrest,  indictment 
and  conviction  of  Anderman. 

The  appellant  contends  that  under  section  34  of  the  Liquor 
Tax  Law  the  selling  of  liquor  without  a  liquor  tax  certificate 
is  made  a  misdemeanor  punishable  by  a  fine  and  that  no  for- 
feiture of  the  liquor  tax  certificate  thereafter  procured  or  of 
the  rebate  thereon  is  prescribed  by  the  statute ;  that  the  rebate 
provided  for  is  a  property  right  which  vested  in  the  Frank 
Brewery  and  that  it  could  not  be  deprived  of  such  right 
except  by  due  process  of  law.  It  is  true  that  subdivision 
one  of  section  34  of  the  Liquor  Tax  Law  prescribes  a  punish- 
ment by  fine  and  does  not  provide  for  a  forfeiture  of  the  liquor 
tax  certificate  or  of  the  rebate,  but  the  provisions  of  section  25 
of  the  law  providing  for  a  rebate  impose  certain  conditions  to 
the  attaching  of  a  right  to  the  rebate.  So  much  of  the  pro- 
vifiion  of  that  section  as  is  material  upon  this  review  is  as 
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follows:  "If  a  corporation,  association,  copartnership  or  per- 
son holding  a  liquor  tax  certificate  and  authorized  to  sell 
liquors  under  the  provisions  of  this  act,  against  which  or  whom 
no  complaint,  prosecution  or  action  is  pending  on  account  of 
any  violation  thereof,  shall  voluntarily,  and  before  arrest  or 
indictment  for  a  violation  of  the  liquor  tax  law,  cease  to  traffic 
in  liquors  during  the  term  for  which  the  tax  is  paid  under 
such  certificate,  such  corporation,  association,  copartnership 
or  person  or  their  duly  authorized  attorney  may  surrender  such 
tax  certificate  to  the  officer  who  issued  the  same,  *  *  * 
If  within  thirty  days  from  the  date  of  the  receipt  of  such 
certificate  by  the  state  commissioner  of  excise,  tlie  pereon 
surrendering  such  certificate  shall  be  arrested  or  indicted  for 
a  violation  of  the  liquor  tax  law,  or  proceedings  shall  be 
instituted  for  the  cancellation  of  such  certificate,  or  an  action 
shall  be  commenced  against  him  for  penalties,  such  petition 
shall  not  be  granted  until  the  final  determination  of  such  pro- 
ceedings or  action  ;  and  if  tlie  said  petitioner  be  convicted,  or 
caid  action  or  proceedings  be  determined  against  him,  said  certifi- 
cate shall  be  canceled  and  all  rebate  thereon  shall  be  forfeited ; 
but  if  such  petitioner  be  acquitted,  and  such  proceedings  or 
action  against  him  be  dismissed  on  the  merits,  then  the  state 
commissioner  of  excise  shall  prepare  two  orders  for  the  pay- 
ment of  such  rebate,"  etc.  (L.  1897,  ch.  312.)  Upon  a  care- 
ful consideration  of  the  provisions  of  this  statute  it  is  appar- 
ent that  the  conditions  imposed  are  conditions  precedent  and 
that  the  property  right  in  the  rebate  does  not  attach  if  there 
is  an  arrest  or  indictment  or  other  prosecution  provided  for  in 
the  statute  pending  at  the  time  of  the  surrender  or  within 
thirty  days  thereafter.  In  this  case  Anderman  was  under 
arrest  charged  with  a  violation  of  the  Excise  Law  at  the  time 
that  his  certificate  was  surrendered  and  consequently  was  not 
in  a  position  in  which  he  could  make  a  surrender  and  become 
entitled  to  the  rebate. 

It  appears  that  the  violation  of  the  Excise  Law  charged  in 
this  case  occurred  before  the  liquor  tax  certificate  was  issued 
to  Anderman.     It  is  now  claimed  that  the  arrest  and  prosecu- 


'262  Hammond  v.  National  Lifk  Asbn.  [Oct, 

Statement  of  case.  [YoL  108. 


tion  referred  to  in  section  25  of  the  statute  has  reference  to 
violations  of  tlie  law  or  penalties  accruing  daring  the  life  of 
.the  tax  certiiicate  and  not  to  offenses  committed  before  the 
certificate  wjw  issued.  By  referring  to  section  23  of  the  act 
we  find  that  a  person  convicted  of  a  violation  of  the  act  shall 
not  be  eligible  to  traffic  in  liquore  until  after  the  expiration  of 
three  years  from  the  date  of  his  conviction.  The  wording  of 
section  25  is  exceedingly  broad,  containing  no  limitation  to  the 
lifetime  of  the  certificate.  We,  therefore,  are  of  the  opinion 
that  prosecutions  pending  at  the  time  of  the  issuance  of  tlie 
certificate  and  which  are  pending  at  the  time  of  the  surrender 
of  the  certificate  or  within  thirty  days  thereafter  apply  with 
equal  force  and  have  the  same  effect  upon  the  right  to  the 
rebate  as  violations  committed  after  the  certificate  has  been 
issued.  The  Fvank  Brewery,  being  the  assignee  and  acting 
as  agent  of  Anderman,  stands  in  his  shoes  and  has  no  greater 
rights  to  the  rebate  than  he  would  have  had  had  he  surren- 
dered the  certificate  in  person. 

The  order  appealed  from  should  be  affirmed,  witli  costs. 

Pakkee,  Cli.  J.,  O'Bbien,  Bartlktt,  Mabtin,  Vann  and 
Landon,  JJ.,  concur. 

Order  affirmed. 


James  B.  Hammond,  as  Administrator  of  Frederick  S.  Bars- 
tow,    Respondent,   v.   The  National   Life  Association, 

Defendant. 

.  » 

Frederick  A.   Beits,  as  Receiver  of  The  National  Life 

Association,  Appellant. 

Appeal  — Creditor's  Action.  Under  sectioQ  190  of  the  Code  of  Civil 
Procedure  do  appeal  lies  to  the  Court  of  Appeals  from  an  order  denying 
a  "  motion  herein  to  vacate  and  set  aside  the  warrants  of  attachments 
and  *  *  *  judgment  in  this  action''  without  the  allowance  of  the 
Appellate  Division,  since  it  is  an  appeal  from  an  order  in  au  action  and  not 
in  a  special  proceeding. 

Hammond  v.  Nat,  Life  Assn.,  58  App.  Div.  453,  appeal  dismissed. 

(Argued  October  1,  1001;  decided  October  11,  1901.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 

.  Supreme  Court  in  the  first  judicial  department,  made  March 

22,  1901,  which  affirmed  an  order  of  Special  Term  denying 

a  motion  to  set  aside  warrants  of  attachment  and  to  vacate 

and  set  aside  the  judgment  herein. 

CharUa  Gibaoii  Bennett  and  Theodore  F,  Humphrey  for 
appellant.  The  motion  to  dismiss  should  be  denied,  because 
the  motion  to  vacate  was  a  special  proceeding  in  that  from  its 
nature  it  was  an  original  and  independent  proceeding.  (Code 
Civ.  Pro.  |§  190,  416,  3333,  3334;  Byrnes  y.Ldbagh,\2 
Civ.  Pro.  Rep.  417;  Belknap,  v.  Watei^a,  11  N".  Y.  477;  Van 
Arsdale  v.  King^  155  N.  Y.  325 ;  Maroin  y.  Marvin^  78 
N.  Y.  541 ;  Matter  of  Cooper,  22  N.  Y.  67 ;  Peri  v.  N,  Y. 
C.  <&  IT.  B.  /?.  B.  Co.,  152  N.  Y.  521.) 

William  Lindsay  and  Edwin  L,  Kaliah  for  respondent. 
This  court  is  without  jurisdiction  to  review  the  order  appealed 
from.     ( Van  Arsdale  v.  King,  155  N.  Y.  328.) 

Martin,  J.  This  is  an  appeal  from  an  order  denying  the 
appellant's  motion  to  set  aside  the  attachments  and  judgment 
granted  and  entered  in  this  action.  Manifestly,  the  appellant's 
motion  was  in  the  action,  and  its  purpose  was  to  obtain  an 
order  therein.  ( Van  Arsdale  v.  King,  155  N.  Y.  325 ;  City 
of  Johnstown  v.  Wade,  157  N.  Y.  50.)  That  fact  is  not  only 
obvious  from  the  record,  but  it  is  equally  obvious  that  the 
appellant  understood  and  intended  it  as  such.  The  record 
discloses  that  he  appeared  in  the  action  specially  for  the  pur- 
pose of  making  the  motion,  and  that  he  never  attempted  to 
institute  any  special  proceeding  to  secure  the  relief  sought. 
Moreover;  in  his  notice  of  appeal  to  the  Appellate  Division, 
which  was  entitled  in  this  action,  in  describing  the  order  from 
which  the  appeal  was  taken,  he  stated  that  he  appealed  from 
an  order  '^  entered  in  this  action  on  the  30th  day  of  April, 
1900,  denying  the  motion  herein  to  vacate  and  set  aside  the 
warrants  of  attachments  and  *  *  ♦  judgment  in  this 
action." 
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tion  referred  to  in  tjection  25  of  the  statute  has  reference  to 
violations  of  tlie  law  or  penalties  accruing  during  the  life  of 
.the  tax  certificate  and  not  to  offenses  committed  before  the 
certificate  was  issued.  By  referring  to  section  23  of  the  act 
we  find  that  a  person  convicted  of  a  violation  of  the  act  shall 
not  be  eligible  to  traffic  in  liquors  until  after  the  expiration  of 
three  years  from  the  date  of  his  conviction.  The  wording  of 
section  25  is  exceedingly  broad,  containing  no  limitation  to  the 
lifetime  of  the  certificate.  We,  therefore,  are  of  the  opinion 
that  prosecutions  pending  at  the  time  of  the  issuance  of  the 
certificate  and  which  are  j^ending  at  the  time  of  the  surrender 
of  the  certificate  or  within  thirty  days  thereafter  apply  with 
e((ual  force  and  have  the  same  effect  upon  the  right  to  the 
rebate  as  violations  committed  after  the  certificate  has  been 
issued.  The  Fvank  Brewery,  being  the  assignee  and  acting 
as  agent  of  Andernian,  stands  in  his  shoes  and  has  no  greater 
rights  to  the  rebat«  than  he  would  have  had  had  he  surren- 
dered the  certificate  in  person. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

Tarkee,  CIi.  J.,  O'Bbien,  Bartlktt,  Maetin,  Vann  and 
Landoj^,  JJ.,  concur. 

Order  affirmed. 


James  B.  Hammond,  as  Administrator  of  Fredeeick  S.  Bars- 
tow,  Respondent,  t\  The  National  Life  Association, 
Defendant. 

Frkd]£bick  a.   BKrrs,  as  Receiver  of  The  National  Life 

Association,  Appellant. 

Appeal— Cbbditor's  Action.  Under  section  190  of  the  Code  of  Civil 
Procedure  do  appeal  lies  to  the  Court  of  Appeals  from  an  order  denying 
a  "  motion  herein  to  vacate  and  set  aside  the  warrants  of  attachments 
iiu^  •  *  »  judgment  in  this  action"  without  the  allowance  of  the 
Appellate  Division,  since  it  is  an  appeal  from  an  order  in  an  action  and  not 
in  a  special  proceeding. 

Hammond  v.  Sat.  Life  Aun.,  58  App.  Div.  458,  appeal  dismissed. 

(Argued  October  1,  1901;  d<'cided  October  11,  1901.) 
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N,  Y.  Rep.]  Opinion  of  the  Court,  per  Martin,  J, 

Appeal  from  an  order  of  the  Appellate  Division  of  the 

.Supreme  Court  in  the  first  judicial  department,  made  March 

22,  1901,  which  affirmed  an  order  of  Special  Term  denying 

a  motion  to  set  aside  warrants  of  attachment  and  to  vacate 

and  set  aside  the  judgment  herein. 

Charles  Gibaoii  Bennett  and  Theodore  F.  Humphrey  for 
appellant.  The  motion  to  dismiss  should  be  denied,  because 
the  motion  to  vacate  was  a  special  proceeding  in  that  from  its 
nature  it  was  an  original  and  independent  proceeding.  (Code 
Civ.  Pro.  §§  190,  416,  3333,  3334;  Byrnes  v.  Lahagh,!"^ 
Civ.  Pro.  Rep.  417 ;  Belknap,  v.  Wate^^s^  11  N".  Y.  477 ;  Van 
Arsdale  v.  King^  155  N.  Y.  325  ;  Marvin  v.  Marvin,  78 
N.  Y.  541 ;  Matter  of  Cooper,  22  N.  Y.  67 ;  Feri  v.  iT.  Y. 
C(b  K  R.  H.  B.  Co.,  152  N.  Y.  521.) 

William  Lindsay  and  Edwin  Z.  Kalish  for  respondent. 
This  court  is  without  jurisdiction  to  review  the  order  appealed 
from.     ( Van  Arsdale  v.  King,  155  N.  Y.  328.) 

Martin,  J.  This  is  an  appeal  from  an  order  denying  the 
appellant's  motion  to  set  aside  the  attachments  and  judgment 
granted  and  entered  in  this  action.  Manifestly,  the  appellant's 
motion  was  in  the  action,  and  its  purpose  was  to  obtain  an 
order  therein.  (  Van  Arsdale  v.  King,  155  N.  Y.  325  ;  Cily 
of  Johnstown  v.  Wade,  157  N.  Y.  50.)  That  fact  is  not  only 
obvious  from  the  record,  but  it  is  equally  obvious  that  the 
appellant  understood  and  intended  it  as  such.  The  record 
discloses  that  he  appeared  in  the  action  specially  for  the  pur- 
pose of  making  the  motion,  and  that  he  never  attempted  to 
institute  any  special  proceeding  to  secure  the  relief  sought. 
Moreover;  in  his  notice  of  appeal  to  the  Apjpellate  Division, 
which  was  entitled  in  this  action,  in  describing  the  order  from 
which  the  appeal  was  taken,  he  stated  that  he  appealed  from 
an  order  ''  entered  in  this  action  on  the  30th  day  of  April, 
1900,  denying  the  motion  herein  to  vacate  and  set  aside  the 
warrants  of  attachments  and  *  *  *  judgment  in  this 
action."  . 
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tion  referred  to  in  t^ection  25  of  the  statute  lias  reference  to 
violations  of  tlie  law  or  penalties  accruing  during  the  life  of 
.the  tax  certificate  and  not  to  offenses  committed  before  the 
certificate  was  issued.  By  referring  to  section  23  of  the  act 
we  find  that  a  person  convicted  of  a  violation  of  the  act  shall 
not  be  eligible  to  tratfic  in  liquoi-s  until  after  the  expiration  of 
three  years  from  the  date  of  his  conviction.  The  wording  of 
section  25  is  exceedingly  broad,  containing  no  limitation  to  the 
lifetime  of  the  certificate.  We,  therefore,  are  of  the  opinion 
that  prosecutions  pending  at  the  time  of  the  issuaiice  of  the 
certificate  and  which  are  pending  at  the  time  of  the  surrender 
of  the  certificate  or  within  thirty  days  thereafter  apply  with 
e((ual  force  and  have  the  same  effect  upon  the  right  to  the 
rebate  as  violations  committed  after  the  certificate  has  been 
issued.  The  Fvauk  Brewery,  being  the  assignee  and  acting 
as  agent  of  Anderman,  stands  in  his  shoes  and  has  no  greater 
rights  to  the  rebate  than  he  would  have  had  had  he  surren- 
dered the  certificate  in  person. 

The  order  appealed  from  should  he  affirmed,  with  costs. 

Pakkke,  Ch.  J.,  O'Beien,  Bartlktt,  Mabtin,  Vann  and 
LAND<>^(,  J  J.,  concur. 

Order  affirmed. 


Jamks  B.  Hammond,  as  Administrator  of  Frederick  S.  Bars- 
tow,  Respondent,  v.  The  National  Life  Association, 
Defendant. 

Frederick  A.  Betts,  as  Receiver  of  The  National  Life 

Association,  Appellant. 

Appeal— Cueditor's  Action.  Under  section  190  of  the  Code  of  Civil 
Procedure  do  appeal  lies  to  the  Court  of  Appeals  from  an  order  denying 
a  "tnotloD  herein  to  vacate  and  set  aside  the  warrants  of  attachments 
ii)icl  »  «  »  judgment  in  thi«  action"  without  the  allowance  of  the 
Appellate  Division,  since  it  is  an  appeal  from  an  order  in  an  action  and  not 
in  a  special  proceeding. 

Hammond  v.  Xat.  Life  Assn.,  58  App.  Div.  453,  appeal  dismissed. 

(Argued  October  1,  1901;  decided  October  U,  1901.) 


1901.]  Ha>imond  V,  Natioj^al  Life  Assn.  .'263 

JjT,  y.  Rep.]  Opinion  of  the  CJourt,  per  Martin,  J. 

Appeal  from  an  order  of  the  Appellate  Division  of  the 

.  Supreme  Court  in  the  first  judicial  department,  made  March 

22,  1901,  which  affirmed  an  order  of  Special  Term  denying 

a  motion  to  set  aside  warrants  of  attachment  and  to  vacate 

and  set  aside  the  judgment  herein. 

Charles  Gibson  Bennett  and  Theodore  F.  Humphrey  for 
appellant.  The  motion  to  dismiss  should  be  denied,  because 
the  motion  to  vacate  was  a  special  proceeding  in  that  from  its 
nature  it  was  an  original  and  independent  proceeding.  (Code 
Civ.  Pro.  §§  190,  416,  3333,  3334;  Byrnes  \.Lahagh,yi 
Civ.  Pro.  Rep.  417 ;  Belknap,  v.  Watei^s^  11  N*  Y.  477 ;  Van 
Arsdah  v.  King^  155  X.  Y.  325  ;  Marvin  v.  Marvin^  78 
N.  Y.  541  ;  Matter  of  Cooper,  22  N.  Y.  67 ;  Peri  v.  N.  Y. 
a  <&  H.  R,  R,  R.  Co.,  152  N.  Y.  521.) 

William  Lindsay  and  Edwin  L,  Kalish  for  respondent. 
This  court  is  without  jurisdiction  to  review  the  order  appealed 
from.     ( Van  Arsdale  v.  King,  155  N.  Y.  328.) 

Martin,  J.  This  is  an  appeal  from  an  order  denying  the 
appellant's  motion  to  set  aside  the  attachments  and  judgment 
granted  and  entered  in  this  action.  Manifestly,  the  appellant's 
motion  was  in  the  action,  and  its  purpose  was  to  obtain  an 
order  therein.  (  Van  Arsdale  v.  King,  155  N.  Y.  325 ;  City 
of  Johnstown  v.  Wade,  15T  N.  Y.  50.)  That  fact  is  not  only 
obvious  from  the  record,  but  it  is  equally  obvious  that  the 
appellant  understood  and  intended  it  as  such.  The  record 
discloses  that  he  appeared  in  the  action  specially  for  the  pur- 
pose of  making  the  motion,  and  that  he  never  attempted  to 
institute  any  special  proceeding  to  secure  the  relief  sought. 
Moreover;  in  his  notice  of  appeal  to  the  Appellate  Division, 
which  was  entitled  in  this  action,  in  describing  the  order  from 
which  the  appeal  was  taken,  he  stated  that  he  appealed  from 
an  order  '^  entered  in  this  action  on  the  30th  day  of  April, 
1900,  denying  the  motion  herein  to  vacate  and  set  aside  the 
warrants  of  attachments  and  *  *  *  judgment  in  this 
action."  .    ,  . 
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Therefore,  as  the  order  appealed  from  was  an  order  in  an 
action,  and  w^  neither  a  final  judgment  nor  a  final  order 
in  a  special  proceeding,  it  was  not  appealable  to  this  court 
without  the  allowance  of  the  Appellate  Division,  which  has 
not  been  obtained.     (Code  Civil  Procedure,  §  190.) 

It  follows  that  the  appeal  must  be  dismissed,  with  costs. 

Pabker,  Ch.  J..  O'Brien,  Bartlett,  Haight,  Vann  and 
Landon,  JJ.,  concur. 

Appeal  dismissed. 
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The  People  of  the  State  of  New  Yore,  Respondent,  -?». 

EoLAND  B.  MoLiNEUx,  Appellant. 

1.  Murder — Evidence  —  General  Rule  as  to  Proof  of  Other 
Crimes — Exceptions  to  Rule.  The  general  rule  of  evidence  applicable 
to  criminal  trials  is  that  the  prosecution  cannot  prove  against  a  defendant 
any  crime  not  alleged  in  the  indictment  either  as  a  foundation  for  a  separate 
punishment  or  as  aiding  the  proofs  that  he  is  guilty  of  the  crime  charged, 
and  while  the  exceptions  thereto  cannot  be  stated  with  categorical  pre- 
cision, generally  speaking  and  for  the  purposes  of  the  case  under  review, 
proof  of  another  crime  is  competent  to  prove  the  specific  crime  charged 
only  when  it  tends  to  establish  (1)  motive;  (2)  intent;  (3)  the  absence  of 
mistake  or  accident;  (4)  a  common  scheme  or  plan  embracing  the  com- 
mission of  two  or  more  crimes  so  related  to  each  other  that  proof  of  the  one 
tends  to  establish  the  other;  (5)  the  identity  of  the  person  charged  with 
the  commission  of  t^e  crime  on  trial. 

2.  Motive.  Whenever  proof  of  motive  is  an  essential  ingredient  of 
the  evidence  against  the  defendant  in  a  criminal  trial,  the  motive  to  be 
established  is  the  one  which  induced  the  commission  of  the  crime  charged 
in  the  indictment,  and  evidence  which  tends  to  prove  the  commission  by 
him  of  a  similar  crime,  but  does  not  tend  to  establish  the  specific  motive 
underlying  the  crime  charged  or  a  motive  common  to  both  crimes,  does 
not  come  within  the  first  exception  and  is  incompetent. 

3.  Felonious  Intent.  Where  felonious  intent  may  be  inferred  from  the 
character  of  an  act  done  at  a  time  and  under  circumstances  which  pre- 
clude the  possibility  of  its  being  innocently  done,  and  such  evidence  fails 
to  throw  any  light  upon  the  act  or  does  not  support  or  strengthen  the 
inference,  it  does  not  come  within  the  second  exception  and  is  incompetent. 

4.  Absence  of  Mistake  or  Accident.  Where  there  is  no  uncertainty 
as  to  the  cause  of  death,  which  is  proved  to  have  been  the  administration 
of  a  deadly  poison,  known  to  be  such  and  clearly  and  positively  identified, 
and  the  same  circumstances  which  establish  a  felonious  intent  clearly 
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negative  the  possibility  of  an  accidental  killing,  such  evidence  does  not 
come  within  the  third  exception  and  is  incompetent. 

5.  Common  Scheme  or  Pl/in.  Where  such  evidence  fails  to  establish 
a  system  between  the  two  crimes  or  a  connection  as  parts  of  a  general  or 
composite  plan  or  scheme  or  such  a  relation  to  each  other  as  to  show  a 
common  motive  or  intent  running  through  both,  so  that  the  proof  of  the 
former  crime  does  not  tend  to  prove  the  latter,  it  does  not  come  within 
the  fourth  exception  and  is  incompetent. 

6.  Idbntttt.  The  mere  fact  that  two  crimes  are  parallel  as  to  the 
methods  and  means  employed  in  their  execution  does  not  serve  to  identify 
the  defendant  as  the  person  guilty  of  the  latter  crime  unless  it  may  be 
inferred  from  its  similarity  to  the  former,  and  in  a  case  where  it  is  not 
shown  conclusively  that  he  committed  the  former  crime  and  that  no  other 
]>erson  could  have  committed  the  crime  charged,  such  an  inference  is  not 
justifiable,  and,  therefore,  evidence  of  the  former  crime  does  not  come 
within  the  fifth  exception  and  is  incompetent. 

7.  Eyidehcb  of  Similar  Crime  Inadmissible  When  the  Facts 
RELATiNa  Thereto  Do  not  Bring  it  within  the  Enumerated  Excep- 
tions. Upon  the  trial  of  an  indictment  for  the  murder  of  a  person 
whose  death  was  the  result  of  an  attempt  to  kill  a  third  person  and  was 
caused  by  the  latter's  innocent  administration  of  a  rare  and  deadly 
IK)ison  which  had  been  feloniously  sent  him  through  the  mails,  on  a 
Christmas  eve,  in  a  box  of  the  kind  used  in  sending  gifts,  which  con- 
tained besides  the  bottle  in  which  the  poison  was  disguised  with  a  harm- 
less powder  in  common  use,  a  silver  bottle  holder  into  which  the  bottle 
fitted  and  an  empty  card  envelope,  evidence  which  tends « to  connect  the 
defendant  with  the  alleged  killing  of  another  person  some  time  before  by 
means  of  the  same  poison  mixed  with  a  medicinal  powder  claimed  to  have 
been  sent  him  through  the  mail,  is  incompetent,  where  upon  examination 
of  the  facts  it  must  be  held  that  it  does  not  tend  to  establish  a  motive  for 
the  crime  charged,  the  intent  with  which  it  was  committed,  the  absence 
of  mistake  or  accident,  a  common  scheme  or  plan  embracing  the  commis- 
sion of  both  crimes  so  related  to  each  other  that  proof  of  the  one  tends  to 
establish  the  other  or  the  identity  of  the  defendant;  and,  therefore,  the 
events  connected  with  the  alleged  former  crime  are  not  so  related  to 
the  crime  charged  as  to  form  an  exception  to  the  general  rule  exclud- 
ing such  proof  and  thus  bring  it  within  one  of  the  above-enumerated 
exceptions,  and  the  reception  of  such  evidence  constitutes  reversible  error. 

8.  Declarations  of  Victim  of  Former  CRi>rE  to  his  Physician  as 
TO  Receipt  of  Medicinal  Powder  through  the  Mail  Incompetent. 
Even  if  such  evidence  were  competent  the  declarations  of  the  rictim  of 
the  former  crime  to  his  physician  that  he  had  receiveii  the  box  of  medic- 
inal powder  claimed  to  have  contained  the  poison,  through  the  mails,  are 
incompetent  and  their  admission  constitutes  reversible  error. 

9.  Common-Law  Rule  as  to  Comparison  of  Handwriting.  Under 
the  common-law  rule  permitting  comparison  between  a  disputed  writing 
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aqd  genuiae  writings  already  properly  in  evidence  for  other  purposes  tbati 
comparison,  it  was  not  necessary  that  a  disputed  writing  should  be  the  sub- 
ject-matter of  the  issue  to  be  tried. 

10.  Meaicino  op  Term  "Disputed  Writing"  as  Used  in  Statute. 
The  disputed  writing,  witli  which  comparison  is  permitted  by  chapter 
36  of  the  Laws  of  1880  as  amended  by  chapter  555  of  the  Laws  of  1888. 
**  with  any  writing  proved  to  the  satisfaction  of  the  court  to  be  the  genuine 
handwriting  of  any  person  claimed  on  the  trial  to  have  made  or  executed 
the  disputed  instrument  or  writing.''  is  any  writing  which  one  party  upon 
the  trial  seeks  to  prove  as  the  genuine  handwriting  of  any  person  and 
which  is  not  admitted  to  be  such,  provided  that  the  writing  is  not  other- 
wise incompetent. 

11.  Requested  Writings  as  Standards  of  Comparison.  Genuine 
writings  of  a  person  on  trial  for  murder  by  poisoning  are  not  inadmissible 
as  standards  of  comparison  with  the  handwriting  upon  a  package  contain- 
ing poison  which  he  is  alleged  to  have  sent  feloniously  through  the  mail, 
because  they  were  produced  at  the  request  of  a  handwriting  expert  retained 
by  the  police  authorities  at  a  time  when  the  inquest  into  the  circumstances 
of  the  death  was  in  progress  and  while  the  defendant  was  suspected,  as  he 
knew,  of  being  the  murderer  and  was  under  subpoena  to  testify  at  the 
inquest,  since  he  was  not  in  custody  and  no  formal  charge  had  been  made 

'against  him. 

12.  Rule  for  Establishing  Genuineness  of  Standards  of  Com- 
parison. The  genuineness  of  writings  which,  when  "proved  to  the 
satisfaction  of  the  court  to  be  genuine,"  may  be  used  as  standards  of 
comparison  with  a  disputed  writing,  may  be  established  (1)  by  the  conces- 
sion of  the  person  sought  to  be  charged  with  the  disputed  writing  made 
at  or  for  the  purposes  of  the  trial,  or  by  his  testimony:  (8)  or  by  witnesses 
who  saw  the  standards  written  or  to  whom  or  in  whose  hearing  the  per- 
son sought  to  be  charged  acknowledged  the  writing  thereof;  (3)  or  by 
witnesses  whose  familiarity  with  the  handwriting  of  the  person  who  is 
claimed  to  have  written  the  standard  enables  them  to  testify  to  a  belief  as 
to  its  genuineness;  (4)  or  by  evidence  showing  that  the  reputed  writer  of 
the  standard  has  acquiesced  in  or  recognized  the  same,  or  that  it  has  been 
adopted  and  acted  upon  by  him  in  his  business  transactions  or  other 
concerns. 

1  >.  Rule  as  to  Proof  of  Genoineness  in  Civil  and  Criminal  Cases. 
The  genuineness  of  writings,  which  may  be  used  for  purposes  of  com- 
pnrison  with  a  disputed  writing  when  *' proved  to  the  satisfaction  of  the 
court  to  be  genuine,"  must  in  civil  cases  be  established  by  a  fair  preponder- 
ance of  the  evidence,  and  in  criminal  cases  beyond  a  reasonable  doubt. 

14,  Constitutional  Law  — Right  to  Trial  bt  Jury  not  Infringed 
UPON  BT  Statute  Relating  to  Comparison  of  Handwriting.  The  con- 
stitutional gtmranty  of  the  right  to  trial  by  Jury  is  not  infringed  upon  by 
the  provisions  of  the  statute  authorizing  comparison  of  a  disputed  writing 
with  any  writing  "proved  to  the  satisfaction  of  the  court  to  be  genuine/' 
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since  a  proper  construction  of  such  provision  requires  the  jury  to  make  th 
ultimate  decision  concerning  the  genuineness  of  the  standard  with  wliich 
the  disputed  writing  is  compared  and  leaves  to  the  court  only  the  deter- 
mination of  the  preliminary  question  whether  sufficient  proof  of  genuine- 
ness has  been  given  to  let  the  papers  go  to  the  jury. 

16.  TESTiMONy  AT  Coroner's  lN(iUEST— Use  of,  on  Subsequent 
Trial.  The  testimony  of  a  witness  before  a  coroner's  jury  who  was  not 
under  arrest  or  accusation  at  the  time,  but  testified  pursuant  to  a  subpcena 
ssued  to  him  by  the  coroner  who  had  threatened  him  with  punishment 
for  contempt  if  he  disobeyed,  can  be  used  against  him  on  the  subsequent 
trial  of  an  indictment  growing  out  of  the  inquest,  since  he  might  have 
declined  to  testify  to  anything  that  would  tend  to  incriminate  him. 

16.  Witness  not  Made  a  Party  by  Statement  op  District  ATTOfR- 
NBY  in  Summing  up.  The  statement  by  the  district  attorney  in  his  sum« 
ming  up  to  the  coroner's  jury  that  he  had  from  the  beginning  suspected  a 
witness  of  the  crime,  but  had  pretended  to  suspect  another  so  as  to  lull 
the  former  into  a  sen^e  of  security  and  get  him  to  testify,  does  not  change 
the  status  of  the  witness  so  as  to  make  him  a  party  to  the  inquest  when 
he  testified  and  thejrefore  render  his  testimony  inadmissible  against  him 
upon  the  subsequent  trial  of  an  indictment  growing  out  of  the  inquest. 

(Argued  June  17^  1901;  decided  October  15,  1901.) 

Appeal  from  a  judgment  of  the  Court  of  General  Sessions 
of  tlie  Peace  in  and  for  the  city  and  county  of  New  York, 
rendered  Febrnary  10,  1900,  upon  a  verdjct  convicting  the 
defendant  of  the  crime  of  murder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  G.  MUbarn^  Bartow  S,  Weeks,  Gearge  Gon^dcyii  Bat- 
Ue  and  IL  Snowdtn  MarsJudl  fof  appellant.  The  admission 
of  the  testimony  in  regard  to  the  death  of  Henry  C.  Barnet 
was  prejudicial  error.  (1  Bishop  N.  Crim.  Pro.  §  1120 ;  Cole- 
man V.  People,  55  N.  Y.  81 ;  People  v.  Sharp,  107  N.  Y.  427 ; 
Commonwealth  v.  Jackson,  132  Mass.  16  ;  People  v.  Shea, 
147  N.  Y.  78;  Shaffner  v.  Comfnonwealth,  72  Penn.  St.  60; 
State  V.  Lapage,  57  N.  H.  245  ;  State  v.  Raymond,  53  N.  J. 
L.  260 ;  Farris  v.  People,  129  111.  521 ;  People  v.  Seaman, 
107  Mich.  348 ;  Commonwealth  v.  Bigelow,  8  Mete.  [Mass.] 
235.)  The  testimony  relating  to  the  death  of  Henry  C.  Bar- 
net  is  not  admissible  as  proving  intent  on  the  part  of  the 
defendant  to  murder  either  Cornish  or  Mrs.  Adams.    {People 
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V.  Smith,  162  N.  Y.  620;  People  v.  Lonsdale,  6  Detroit 
L.  N.  795 ;  People  v.  Seaman,  107  Mich.  348.)  The  testi- 
mony of  the  expert  witnesses  given  upon  the  trial,  by 
comparison  of  the  conceded  writings  of  the  defendant  with 
those  writings  which  were  not  conceded  by  him,  was  illegal, 
inasmuch  as  the  authenticity  of  the  writings  not  conceded  by 
the  defendant  was  not  directly  the  subject-matter  of  the  issue 
to  be  tried,  and  its  admission  was  prejudicial  error.  {Doe  v. 
Sfickei^m^re,  5  Ad.  &  EI.  702 ;  Stranger  v.  Searle,  1  Esp.  14 ; 
People  V.  Kennedy,  34  Misc.  Rep.  101 ;  llynes  v.  McDer- 
mott,  82  N.  Y.  41 ;  Miles  v.  Loomis,  75  N.  Y.  288 ;  Ran- 
dolph V.  Loughlin,  48  N.  Y.  456 ;  Dubois  v.  Baker,  30  N. 
Y.  355  ;  Van  Wyck  v.  Mcintosh,  14  N.  Y.  439 ;  Stokes  v.  U. 
S.,  167  U.  S.  187.)  The  court  erred  in  permitting  the  com- 
parison by  expert  witnesses  of  a  writing  or  writings  not  con- 
ceded by  the  defendant  and  not  proved  to  the  satisfaction  of 
the  court  to  be  genuine,  with  otlier  writings  not  conceded  by 
the  defendant  and  not  proved  to  the  satisfaction  of  the  court 
to  be  genuine.  {Clark  v.  Douglass,  5  App.  Div.  547;  Peo- 
ph  v.  Molineux,  27  Misc.  Rep.  79  ;  1  Greenl.  on  Ev.  [16th  ed.] 
§§  578,  57Sa;  Miles  v.  Loomis,  75  N.  Y.  288;  Randolph  v. 
LoughUn,  48  N.  Y.  456 ;  Dubois  v.  Baker,  30  K  Y.  355.) 
The  writings  made  by  the  defendant  at  the  request  and 
under  the  instruction  of  the  expert  witness  Kinsley,  were 
inadmissible  as  standards  of  comparison  or  for  any  other 
purpose,  and  their  admission  was  error.  {Ilynes  v.  McDer- 
niott,  82  N.  Y.  41;  Hickory  v.  IL  S,,  151  U.  S.  303; 
Comm/)nwealth  v.  Allan,  128  Mass.  46;  Gilbert  v.  Simp- 
son, 6  Daly  [N.  Y.],  29  ;  Williams  v.  State,  61  Ala.  33.) 
Chapter  36  of  the  I^ws  of  1880,  as  amended  by  chapter  555 
of  the  Laws  of  1888,  is  unconstitutional  and  void.  {Hall  v. 
VanVranken,  28  llun,  404;  McKay  v.  Lat^her^  121  N.  Y. 
477;  Costdlo  v.  Crowell,  139  Mass.  588;  Brnyn  v.  Russell, 
52  Hun,  17;  Stuart  v.  Pahtur,  74  X.  Y.  183;  Oilman  v. 
Tucker,  128  N.  Y.  190;  Colon  v.  Lisk,  153  N.  Y.  188.)  The 
verdict  of  the  jury  was  not  supported  by  the  evidence.  (Code 
Grim.  Pro.  §  389;  People  v.  Owens,  148  K  Y.  648;  People 
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V.  Bennett,  49  N.  Y.  137.)  The  court  erred  in  admitting  upon 
the  trial  the  testimony  of  tlie  defendant  before  the  coroner. 
{People  V.  Chapleau,  121  N.  T.  266;  People  v.  Wright,  136 
X.  Y.  625;  People  v.  Mondon,  103  N.  Y.  211;  People  v. 
McGloin,  91  K  Y.  241 ;  Teachout  v.  People,  41  N.  Y.  T; 
People  y.  McMahon,  15  N.  Y.  384;  Ilendrickson  v.  Peo- 
ple, 10  N.  Y.  13 ;  People  v.  Kennedy,  159  N.  Y.  346.) 
Tlie  court  erred  in  its  charge  to  the  jury  and  in  its  refusal 
to  charge  tlie  requests  submitted  by  counsel  for  defendant. 
{Goei*sen  v.  Commonwealth,  99  Penn.  St.  388 ;  Code  Grim. 
Pro.  §  420 ;  PeopU  v.  Dimick,  107  N.  Y.  13.)  Prejudicial 
error  was  committed  in  the  opening  address  and  in  the 
summing  up  of  tlie  district  attorney  before  the  jury.  {People 
V.  Milks,  55  App.  Div.  372;  Wilson  v.  Z7.  .S%  149  U.  S.  60; 
People  V.  Smith,  162  N.  Y.  520;  People  v.  GresnwaU^ 
115  N.  Y.  520;  People  v.  Fielding,  158  N.  Y.  542.)  The 
trial  court  erred  in  admitting  incompetent  evidence  and  in 
excluding  competent  evidence  over  the  objection  and  excep- 
tion of  the  defendant.  {Pierson  v.  People,  79  N.  Y.  424; 
People  V.  Harris,  136  N.  Y.  425 ;  Grattan  v.  Met,  Z.  Ins, 
Co,,  80  N.  Y.  281 ;  P^^^p^^  v.  McLaughlin,  150  N.  Y.  365.) 
The  defendant  did  not  receive  that  fair  and  impartial  trial 
to  which  he  is  entitled  under  the  law.  (Code  Civ.  Pro.  §  528  ; 
People  V.  Kennedy,  164  N.  Y.  449 ;  People  v.  Fielding^  158 
N.  Y.  542;  Klinker  v.  T.  A,  R,  R,  Co,,  26  App.  Div.  322.) 

Eugene  A,  Philhin,  District  Attorney  {David  B.  IliU  of 
counsel),  for  respondent.  The  verdict  was  not  only  warranted 
by  the  evidence  but  was  absolutely  required.  Circumstantial 
evidence  is  sufficient  to  sustain  the  conviction.  {People  v. 
Decker,  157  N.  Y.  195 ;  People  v.  Constantino,  153  N".  Y. 
24;  People  v.  Youngs,  151  N.  Y.  210;  People  v.  Iloch, 
150  N.  Y.  291;  People  v.  KeUy,  113  N.  Y.  647;  People 
V.  Trezza,  125  N.  Y.  740;  People  v,  Cignarale,  110 
N.  Y.  23;  PeopU  v.  Harris,  136  K  Y.  423;  PeopU  v. 
Buchafian,  145  N".  Y.  8;  PeopU  v.  PZa<?^,  167  N.  Y. 
584.)    The  evidence  tending  to  show  the  death  of  Henry 
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C.  Barnet  by  poisoning  at  the  hands  of  the  defendant,  shortly 
prior  to  the  poisoning  of  Mrs.  Adams,  was  properly  admitted. 
{GoerBBfi  V.  Commonwealth^  99  Penn.  St.  388 ;  Jones  Law  of 
Evidence,-  §  143;  Taylor  on  Evidence,  §  338;  Zodoshe  v. 
StatCy  82  Wis.  580 ;  Commonwealth'  v.  Bradford ^  126  Mass. 
42;  Comm^omoealth  \\  McCarthy^  119  Mass.  354;  Kramer 
V.  Covnmonwealthy  87  Penn.  St.  299 ;  People  v.  Zucker^  20 
App.  Div.  303 ;  154  N.  Y.  770 ;  Weytnan  v.  People,  4  Iliin, 
511 ;  People  v.  Peckens,  153  N.  Y.  576 ;  Mayer  v.  People, 
80  N.  Y.  364;  People  v.  Sharp,  107  N.  Y.  467.)  The  evi- 
dence  of  another  offense  is  admissible  wliere  it  is  shown  to  be 
a  part  of  the  same  criminal  scheme  as  the  main  offense. 
{People  V.  Murphy,  135  N.  Y.  451 ;  People  v.  Van  Tasnel, 
156  N.  Y.  561 ;  Pe(yple  v.  Place,  157  N.  Y.  585.)  The  evi- 
dence relating  to  the  poisoning  of  Barnet  was  admissible 
upon  the  gi:ound  that  the  two  crimes  were  a  part  of  the 
same  criminal  scheme.  {People  v.  Phnick,  107  N.  Y.  13.) 
Evidence  of  the  death  of  Barnet  and  the  circumstances  thereof 
was  admissible  upon  the  broad  ground  of  establishing  motive. 
{People  V.  Harris,  136  N.  Y.  423 ;  Stout  v.  People,  4  Park. 
Crim.  Rep.  71.)  The  felonious  signing  of  the  names  of  Bar- 
net  and  Cornish  to  the  several  letters,  orders  and  papers  in 
evidence  constituted  the  crime  of  forgery  in  the  third  degree. 
(Penal  Code,  §  514,  subd.  2,  §  525  ;  People  v.  KeinmUr,  119 
N.  Y.  580.)  The  evidence  of  the  previous  death  of  Barnet 
was  admissible  to  prove  that  the  defendant  knew  the  substance 
administered  to  Mrs.  Adams  to  be  poison  —  to  show  guilty 
knowledge  and  purpose  and  to  repel  any  inference  of  mistake. 
{Reg,  v.  Heesom,  20  Eng.  Rep.  [Moak's  Notes]  384.)  Evidence 
of  the  death  of  Barnet  and  the  circumstances  pertaining  to  it 
M'as  admissible  as  affecting  the  illness  of  Cornish  and  to  show 
the  cause  of  Mrs.  Adams'  death.  {Pontlns  v.  People,  82 
N.  Y.  340 ;  Brown  v.  Commonwealth,  76  Penn.  St.  319 ; 
Zadoske  v.  State,  82  Wis.  580 ;  Rex  v.  Clewes,  4  Carr.  & 
Paine,  221 ;  Weedx,  PeopU,  56  N.  Y.  628  ;  PeopU  v.  Wood, 
3  Park.  Crim.  Rep.  681 ;  People  v.  Rogers,  71  Cai.  565.) 
There  was  no  error  in  the  admission  of  the  opinions  of  experts 
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on  the  questions  of  handwriting.     (Lawson  on  Exp.  &*  Opin- 
ion Ey.  [2d  ed.]  422,  423;  MUes  v.  Looinis,  75  N*  T.  288; 
Mandolph  v.  Lcmghlin^  48 .  N.  Y.  456 ;  Shaw  v.  Brymd^  90 
Hnn,  374;    Gopdyear  v.    Voahurgh^  63    Barb.    154;   Jofin- 
son  V.  Hicks^  1  Lans.   151 ; .  D^vbois  v.  Baker^    38  N.  Y. 
355 ;  Roe  v.  ^<>^,  8  J.  &  S.  1 ;  SudUno  v.   Warahing^  108 
N.  Y.  520;   Rogers  on   Expert  Testimony  [2d  ed.],  321.) 
The  only  object  of  chapter  36  of  the  Laws  of  1880  was  to 
allow  other  writings,  not  in  other  respects  material  to  the  case, 
to  be  introduced  in  evidence  solely  for  purposes  of  compari- 
son.   (Underbill  on  Ev.  201,  §  140;  Pechv,  Callaghan^  95 
N.  y.  73 ;   a  a  T.  Co.  v.  K  B.  B.  Co.,  154  N.  Y.  495 ; 
Lawsonon  Exp.  &  Opinion  Ev.  [2d  ed.]  424.)    The  amend- 
ment of  1888  permits  the  introduction  for  the  purposes  of 
comparison,  not  only  of  specimens  of  the  genuine  handwriting 
of  the  person  whose  signature  is  in  question,  but  specimens  of 
the  handwriting  of  any  person  claimed  on  the  trial  to  have- 
made  the  disputed  writing.    {Shaw  v.  Bryant^  90  Hun,  374 ; 
157  N.  Y.  715;  People  v.  Corey,  148  N.  Y.  476 ;  People  v. 
Flechter,  44  App.  Div.  199  ;  Matter  of  Koch,  33  Misc.  Rep. 
153;  McKay  v.  Lasher,  121  N.  Y.  477;  People  v.  Dorihy, 
50  App.  Div.  44 ;  M,  Z.  Ins,  Co.  v.  Suiter,  131  K  Y.  557; 
People,  v.  Kennedy,   164  .N.  Y.   449.)     An  expert,   whose 
knowledge  of  handwriting  in  general  is  derived  from  experi- 
ence, science  and  skill,  and  whose  knowledge  of  the  defend- 
ant's handwriting  is  derived  from  an  inspection  of  the  disputed 
writing  and  a  comparison  thereof  with  the  genuine  writing  of 
the  defendant,  may  be  permitted  to  express  an  opinion  thereon. 
{Morrison  v.  Porter,  35  Minn.  425 ;  Rogers  on.  Exp.  Testi- 
mony [2d  ed.],  309,  §  130 ;  Baxter  v.  Hamilton,  20  Mont. 
327;  Moore  v.  Palmer,  14  Wash.  134;  Lawson  on  Exp.  & 
Opinion  Ev.  [2d  ed.]  382,  433  ;  Commonwealth  v.  William>s, 
105  Mass.  62;  State  w  Thompson,  80  Me.  194;   State  y. 
Shinhom,  46  N.  H.  497 ;   Woodman  v.  Dana,  52  Me.  13 ; 
State  V.  Ward,  39  Vt.  446 ;  Sweetser  v.  Lowell,  33  Me.  446.) 
Several  alleged  disputed  writings  may  be  compared  togdUier 
where  it  appears  that  they  are  all  disguised  writings  and  pur- 
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port  to  be  written  by  different  persons,  for  the  purpose  of 
showing  that  the  disguises  are  all  alike,  and,  therefore,  evi- 
dently written  by  the  same  person.  {Miles  v.  Loomis^  75  N, 
Y.  288 ;  Merritt  v.  Campbell,  79  N.  Y.  625 ;  Peck  v.  Cal- 
Ughcmy  95  "N".  Y.  73  ;  Dubois  v.  Baker,  30  N.  Y.  355  ;  Han- 
dolph  V.  Loughlin,  48  N.  Y.  460 ;  Johnson  v.  Hicks,  1  Lans. 
150  ;  Ooodyeary.  Vosburg,  63  Barb.  154  ;  Clark  v.  Douglas, 
5  App.  Div.  547 ;  People  v.  Molineux,  27  Misc.  Rep.  79.) 
There  was  no  error  committed  in  admitting  the  writings  which 
were  made  by  the  defendant  at  the  request  of  the  expert  wit- 
ness Kinsley,  and  which  were  introduced  by  the  People  as 
standards  of  comparison.  {Uynes  v.  McDermott,  82  N.  Y. 
41 ;  Hickory  v.  U.  S.,  151  IT.  S.  303.)  The  act  of  1880-1888 
is  constitutional.  {Stokes  v.  People,  53  N".  Y.  164  ;  Gardiner 
V.  People,  6  Park.  Cr.  Rep.  155  ;  Walter  v.  People,  32  N.  Y. 
147  ;  People  v.  Dunn,  157  N.  Y.  528.)  There  is  nothing  in 
the  claim  that  the  defendant's  evidence  before  tlie  coroner 
was  not  legally  admissible  on  the  trial.  (Code  Grim.  Pro. 
§  776  ;  People  v.  Mondon,  103  N.  Y.  211 ;  People  v.  Chap- 
Uau,  121  N.  Y.  266 ;  Hendrickson  v.  People,  10  N.  Y.  13.) 
The  charge  of  the  court  was  absolutely  correct,  and  there  was 
no  error  committed  in  its  refusals  to  charge.  {People  v.  Ken- 
nedy, 164  N.  Y.  449 ;  PeopU  v.  Hoch,  150  N.  Y.  291.) 
Tliere  was  no  error  in  either  the  opening  or  closing  address  of 
the  assistant  district  attorney  to  the  jury.  {Gordon  v.  People, 
33  N.  Y.  501  ;  People  v.  Hovey,  92  N.  Y.  554 ;  Kenyon  v. 
Kenyon,  88  Hun,  211 ;  Carpenter  v.  P,  R.  /?.  Co.,  13  App. 
Div.  328 ;  Wennerstrom  v.  Kelly,  7  Misc.  Rep.  173 ;  MiUi- 
man  ▼.  P.  Ry,  Co.,  3  App.  Div.  109.)  There  was  no  material 
error  committed  iu  the  rulings  on  the  trial,  either  in  the  admis- 
sion or  the  exclusion  of  evidence.  {Pierson  v.  People,  79  N. 
Y.  424 ;  People  v.  Harris,  136  N.  Y.  425  ;  Jackson  v.  Osbom, 
2  Wend.  555 ;  Ryan  v.  People,  79  N.  Y.  593 ;  Sullivan  v. 
Newman,  17  N.  Y.  Supp.  424.) 

WsBKEB,  J.     In   various  forms  and  in  several  separate 
counts  the  indictment  herein  charges  the  defendant  with  the 
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crime  of  innrder  in  the  first  degree.  The  substance  of  the 
charge  is  that  defendant  killed  one  Katharine  J.  Adams  while 
engaged  in  the  commission  of  a  felony  upon  and  against  the 
body  of  one  Harry  S.  Cornish.  The  agency  charged  to  have 
been  employed  for  this  purpose  is  cyanide  of  mercury,  a  rare 
and  deadly  poison,  which  is  said  to  have  been  sent  through 
the  mails  by  the  defendant  to  said  Cornish  with  the  intent 
that  it  should  be  taken  by  the  latter.  Direct  evidence  was 
adduced  upon  the  trial  to  establish  the  fact  that  Cornish 
received  by  mail  a  package  which  contained  cyanide  of  mer- 
cury, and  that  he  innocently  administered  to  said  Katharine 
J.  Adams  a  portion  of  its  contents,  thereby  causing  her  death.  / 
The  legal  questions  which  it  is  our  duty  to  consider  upon  this 
appeal  cannot  be  intelligently  discussed  without  a  clear  under- 
standing of  the  complicated  facts  and  circumstances  upon 
which  the  prosecution  seeks  to  sustain  the  judgment  of  con- 
viction against  the  defendant.  In  the  effort  to  simplify  the 
recital  of  these  facts  and  circumstances  we  shall  classify  them 
into  the  several  separate  coordinate  groups  to  which  they 
belong,  without  reference  to  their  chronological  relation  to 
each  other,  and  without  discussing  the  competency  of  the  evi- 
dence by  which  they  are  claimed  to  have  been  established. 

The  facts  which  bear  immediately  upon  the  death  of 
Katharine  J.  Adams  and  its  cause  are  as  follows :  On  the 
morning  of  December  24,  1898,  Cornish  received  through  the 
mail  a  package  in  which  was  found  a  pale  blue  box  containing 
a  silver  bottle  holder  and  a  blue  bottle  bearing  a  "  bromo 
seltzer"  label  and  tilled  with  a  powder  purporting  to  bo 
"  bromo  seltzer."  The  bottle  fitted  into  the  bottle  holder. 
Accompanying  these  articles  was  a  small  envelope  of  the  kind 
in  general  use  for  inclosing  cards  which  are  sent  with  gifts. 
There  was  no  card  in  the  envelope.  Cornish,  believing  that 
some  person  had  sent  him  a  Christmas  gift  and  finding  no 
card,  recovered  the  outside  wrapper  of  the  package,  which  had. 
been  thrown  into  the  waste  basket,  and  found  written  upon  it 
the  address  "Mr.  Harry  Cornish,  Knickerbocker  Athletic 
Club,  Madison  Avenue  and  Fourty-fifth  St.,  New  York  City.'* 

18 
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He  cat,  or  tore,  this  addi*ess  from  the  wrapper  and  placed  it 
in  his  desk  together  with  the  envelope,  tlie  bottle  and  silver 
bottle  holder.  Oh  the  following  day,  December  25,  1898, 
Cornish,  who  was  a  member  of  the  household  of  Katharine  J. 
Adams,  mentioned  the  receipt  of  these  articles  to  the  latter  and 
her  daughter,  Mrs.  Rodgers,  and  on  the  27tli  of  December,  1898, 
he  took  them  home  with  him  and  exhibited  them  to  the  same 
persons.  As  a  result  of  the  conversation  which  ensued, 
Cornish  presented  the  silver  bottle  holder  to  Mrs.  Rodgers, 
who  had  other  toilet  articles  resembling  it  in  design.  Cornish 
placed  the  "  bromo  seltzer  "  bottle  on  the  dresser  in  his  room 
and  retired  for  the  night.  On  the  next  morning,  December 
28,  1898,  Cornish  arose  shortly  before  nine  o'clock  and  went 
to  the  door  for  his  morning  paper.  lu  passing  the  kitchen 
door  he  observed  Mrs.  Adams  with  her  head  bandaged  and  a 
few  minutes  later  Mrs.  ^Rodgers  informed  Cornish  that  her 
mother  had  a  headache  and  asked  him  for  some  of  the  ^'  bromo 
seltzer "  he  had  brought  home.  Cornish  gave  the  bottle  to 
Mrs.  Rodgers  who  attempted  to  open  it,  without  success,  and 
she  thereupon  returned  it  to  Cornish  requesting  him  to  do  so. 
He  opened  the  bottle  and,  after  reading  the  directions  upon 
the  label,  he  poured  a  teaspoonful  of  the  contents  into  a  glass 
held  by  Mrs.  Adams  and  stirred  it  while  she  poured  water 
upon  it  from  another  glass.  After  the  dose  had  been  prepared 
Mrs.  Adams  drank  from  it.  As  she  put  down  the  glass  she 
commented  upon  the  peculiar  taste  of  the  mixture,  whereupon 
Cornish  remarked  "  why  that  stuff  is  all  right "  and  swallowed 
a  portion  of  what  remained  in  thjB  glass.  Meanwhile  Mrs. 
Adams  had  started  for  the  kitchen  and  in  less  than  a  minute 
Mrs.  Rodgers  called  from  the  bathroom  for  help  for  Mrs. 
Adams.  As  Cornish  arose  from  his  chair,  to  respond  to  the 
summons,  his  "  knees  went  out  from  under  him,"  but  by  an 
effort  he  succeeded  in  reaching  Mrs.  Adams  just  as  she  drop- 
ped to  the  floor  in  a  state  of  collapse.  Cornish,  being  unable  to 
lift  Mrs.  Adams,  the  daughter  called  a  Mr.  Hovey,  who  was  in 
the  house,  and  together  they  carried  Mrs.  Adams  to  a  couch  in 
the  dining  room.    Cornish  despatched  a  hallboy  for  a  physician. 
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returned  for  his  coat  and  bat,  picked  np  the  bottle  from  which 
the  dose  had  been  taken  and  ran  to  a  neighboring  druggist  who 
gave  him  "Aromatic  spirits  q^ ammonia"  with  directions  for 
administering  it.  Cornish  returned  to  the  house  and  Dr.  Hitch- 
cock closely  followed  him.  The  doctor  hurried  to  Mrs.  Adams 
who  was  breathing  hard,  her  face  overspread  with  a  dark  blue 
pallor  and  exhibiting  evidence  of  great  pain.  Restorative 
measures  were  employed  without  avail,  and  upon  the  arrival 
of  Dr.  Potter,  who  had  also  been  sent  for,  Mrs.  Adams  was 


dead.  During  the  period  which  elapsed  between  the  taking 
of  the  dose  and  the  death  of  Mrs.  Adams,  Cornish  had  been 
retching  and  trying  to  vomit.  After  the  death  of  Mrs. 
Adams  Dr.  Hitchcock  went  in  to  see  Cornish  who  told  him 
that  Mrs.  Adams  had  taken  a  dose  of  "  bromo  seltzer "  and 
handed  the  bottle  to  the  doctor.  Mrs.  Rodgers  informed  Dr. 
Hitchcock  that  Cornish  had  taken  some  of  the  same  stuff  that 
Mrs.  Adams  had  taken.  The  doctor  put  his  finger  into  the 
bottle  and,  extracting  some  of  the  powder,  tasted  it.  He 
detected  the  odor  of  almonds  which  is  characteristic  of  the 
cyanogen  group  of  poisons,  of  which  prussic  acid  is  the  base. 
He  began  to  feel  ill  and  took  whisky  to  counteract  the  effect 
of  the  powder.  Dr.  Hitchcock  then  took  possession  of 
the  "  bromo  seltzer  "  bottle,  the  silver  bottle  holder  and  the 
address.  He  and  Cornish  left  the  house  together  and  went  to 
an  undertaker.  There  they  separated,  the  doctor  returning 
to  his  home  and  Cornish  going  down  town  to  see  Assistant 
District  Attorney  Mclntyre  to  notify  him  of  Mrs.  Adams' 
death.  After  seeing  Mclntyre,  Cornish  called  upon  a  per- 
sonal friend  named  Yocum,  a  chemist  by  profession,  who 
noticed  that  Cornish  looked  ill  and  prevailed  upon  him  to 
take  a  drink  of  whisky,  which  he  was  not  able  to 
retain.  Then  Cornish  proceeded  to  the  office  of  his  cousin 
Louis  H.  Coraish,  who  was  also  a  cousin  of  Mrs.  Rodgers, 
the  daughter  of  Mrs.  Adams,  and  informed  him  of  the 
latter's  death.  From  thence  Cornish  went  to  the  Knick- 
erbocker Athletic  Club,  where  he  lay  down  upon  the  bed 
in  Yocum's  room.     During  the  whole  of    his  trip  down 
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town  and  return  Cornish  had  been  ill,  the  jonmey  being 
marked  by  frequent  interruptions  necessitated  by  the  condi- 
tion of  his  stomach  and  bowels.  Soon  after  arriving  at  the 
club  house  he  sent  for  Dr.  Phillips,  who  could  not  be  found 
immediately,  and  Dr.  Coffin,  who  happened  to  be  in  the  club 
house,  was  requested  to  see  Cornish.  He  found  Cornish  in 
bed  belching  gas  from  his  stomach,  and  his  bowels  and  stomach 
considerably  distended.  The  patient's  pulse  was  weak  and 
intermittent.  There  was  no  odor  which  the  doctor  recognized. 
He  diagnosed  the  case  as  one  of  "  gastric  enteritis."  He  sent 
for  stomach  and  rectal  tubes  and  while  waiting  for  them  Dr. 
Phillips  arrived.  The  two  doctors,  Phillips  and  Coffin,  treated 
Cornish.  The  latter  was  pale  and  ashen.  He  had  the  appear- 
ance of  having  passed  through  a  long  illness.  The  first  police 
officer  to  arrive  at  the  Adams  house  was  Patrolman  Palmer. 
This  was  in  the  afternoon  of  December  28th,  1898.  From 
there  he  went  to  Dr.  Hitchcock  and  got  the  "  bromo  seltzer  " 
bottle,  the  bottle  holder  and  the  address  taken  from  the  wrap- 
per. These  he  turned  over  to  Dr.  Weston,  the  coroner's 
physician.  The  latter  visited  the  Adams  house  and  viewed 
the  body  of  Mrs.  Adams.  On  the  following  day,  December 
29th,  1898,  Captain  McClusky,  chief  of  the  detective  bureau 
of  New  York,  took  charge  of  the  police  investigation.  On  the 
same  day  Dr.  Weston  performed  art  autopsy  on  the  body  of 
Mrs.  Adams,  as  a  result  of  which  lie  later  concluded  that  the 
death  of  Mrs.  Adams  was  due  to  poisoning  which  resulted  from 
hydrocyanic  acid,  or  one  of  its  salts;  which  is  produced  by 
the  combination  of  cyanide  of  mercury  with  the  ingredients 
of  bromo  seltzer.  On  the  following  day,  Deceml>er  31st,  1898,  • 
Prof.  Withaus,  an  expert  chemist,  made  an  analysis  of  the 
contents  of  tlie  "  bromo  seltzer  "  bottle  and  later  reported  that 
it  contained  a  mixture  of  bromo  seltzer  and  cyanide  of  mer- 
cury. The  same  chemist  also  analyzed  the  sediment  of  the 
glass  from  which  the  dose  administered  to  Mrs.  Adams,  and 
tasted  by  Cornish,  had  been  taken.  This  was  found  to  con- 
tain cyanide  of  mercury.  The  organs  of  Mrs.  Adams  were 
also  subjected  to  an  analytical  examination  by  Prof.  Withaus, 
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which  demonstrated  that  Mrs.  Adams  had  died  from  mercuric 
cyanide  poisoning.  A  pathological  examination  of  these 
organs  by  Dr.  Ferguson  disclosed  the  presence  of  corrosive 
poison  which  he  described  as  cyanogen  or  prussic  acid,  which 
is  a  poison  resulting  from  cyanide  of  mercury.  The  death  of 
Mrs.  Adams  and  its  immediate  cause  were,  therefore,  clearly 
established. 

The  logical  and  orderly  narration  of  this  gre\vsome  tragedy 
naturally  lead^,  next,  to  a  consideration  of  the  facts  and  cir- 
cumstances which  are  relied  upon  by  the  prosecution  to  con- 
nect the  defendant  with  the  death  of  Mrs.  Adams.  We  will 
first  address  ourselves  to  those  which  have  no  relation  to 
handwriting  or  to  the  commission  of  any  other  crime  than  the 
killing  of  Mrs.  Adams.  

In  1898  the  defendant  was  thirty-one  years  of  age.  He  had 
not  only  a  liberal  general  education,  but  sufficient  knowledge  in 
chemistry  to  be  the  superintendent  in  the  business  of  Morris 
Hermann  &  Company,  who  were  manufacturers  of  dry  colors 
in  Newark,  N.  J.  He  had  been  employed  in  this  capacity 
since  1893,  and  before  that  had  been  in  charge  of  color- 
making  for  the  firm  of  C.  T.  Raynolds  &  Company  of  which 
his  father  was  a  member.  He  had  studied  chemistry  for  two 
years  at  Cooper  Union.  He  had  a  good  chemical  library  and 
a  well-equipped  laboratory  which  contained  Prussian  blue, 
chrome  yellow,  English  vermilion,  dry  mercury,  arsenic  and 
other  chemicals  ffom  which  various  poisons,  including  cyanide 
of  mercury,  could  be  produced.  From  these  facts  the  prose- 
cution argue  that  defendant  had  the  knowledge,  skill  and 
means  to  produce  the  poison  which  killed  Mrs.  Adams.       * 

Cornish  was  athletic  director  in  the  Knickerbocker  Athletic 
Club  in  1898,  and  had  held  this  position  since  January,  1896. 
At  that  time  defendant  was  a  member  of  the  club  and  of  its 
house  committee.  In  January,  1896,  difficulties  arose  between 
the  defendant  and  Cornish  over  the  conduct  of  one  French, 
an  athletic  member  of  the  club.  This  was  followed  in  April, 
1897,  by  trouble  over  an  amateur  circus  which  was  given 
under  the  auspices  of  the  club.    Molineux  had  charge  of  the 
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arrangements,  and  complained  because  Cornish  had  ignored 
and  disobeyed  his  instructions.  Cornish  had  been  superin- 
tendent of  the  club  and  manager  of  the  club  restaurant. 
Defendant  complained  that  the  restaurant  and  baths  were  not 
being  properly  conducted.  Cornish's  authority  was  thereafter 
reduced  to  the  training  of  the  club  teams  and  the  management 
of  athletics.  Then  came  the  trouble  over  the  "  Weefers  "  let- 
ter written  by  Cornish  in  August,  1897,  and  in  which  the 
latter  reflected  upon  Mr.  Weeks,  a  director  of  another  athletic 
club.  The  defendant,  having  come  into  possession  of  this  let- 
ter, requested  that  the  matter  be  brought  to  the  attention  of 
the  house  committee,  and  suggested  that  Cornish  be  repri- 
manded or  discharged.  This  request  was  not  complied  with, 
and  then,  through  defendant's  efforts,  a  dinner  was  given  to 
Mr.  Weeks  by  Mr.  Ballantine,  a  leading  spirit  and  principal 
stockholder  in  the  club,  at  which  various  club  officials  and 
the  defendant  were  present,  and  apologies  were  tendered  to 
Mr.  Weeks.  Early  in  1897,  Hughes,  chairman  of  the  house 
committee,  told  the  defendant  that  Cornish  had  said  that 
defendant  had  made  his  money  as  a  rumseller  or  by  keeping 
a  place  of  questionable  repute.  Defendant  insisted  that  this 
matter,  together  with  other  grievances,  be  investigated  by  the 
club.  Some  investigation  was  made,  but,  as  Cornish  denied 
having  made  the  statements  attributed  to  him,  no  further 
action  was  taken.  The  defendant  continued  to  agitate  the 
alleged  shortcomings  and  misdeeds  of  Cornish  until  he  finally 
told  Adams,  the  secretary  of  the  club,  that  if  Cornish  did  not 
leave  the  club  he  would  leave.  Cornish  was  retained  in  the 
club,  and  on  December  20th,  1897,  the  defendant  resigned. 
After  his  resignation,  and  on  the  same  evening,  the  defendant 
and  Cornish  met  on  the  stairs  of  the  club  house.  Cornish 
called  the  defendant  a  vile  name  and  taunted  him  with  his 
failure  to  procure  Cornish's  discharge.  Defendant's  resigna- 
tion was  followed  by  an  explanatory  letter  from  him  to  Secre- 
tary Adams,  dated  September  24th,  1897.  ^This  was  followed 
by  a  letter  from  defendant  to  a  Dr.  Austen,  inclosing  a  copy 
of  the  "  Weefers "  letter  and  dwelling  upon  the  conduct  of 
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Cornish.  After  this,  in  October,  1898,  the  defendant  met  one 
Heiles  at  the  New  York  Athletic  Club,  told  him  of  the 
"  Weefers  "  letter  and  complained  of  the  action  of  the  board 
of  governors  of  the  Knickerbocker  Athletic  Club.  On  this 
occasion  tlie  defendant  referred  to  Cornish  as  a  low,  vile,  bad 
man,  and  spoke  of  the  latter's  assertion  that  defendant  had 
kept  a  disreputable  house.  On  November  9th,  1898,  the 
defendant  wrote  to  his  friend  Sheffler,  inclosing  a  copy  of  the 
"  Weefers  "  letter  and  referring  to  the  fact  that  "  Cornish  is 
in  "  and  he  is  out.  These  are  the  facts  and  circumstances  nar- 
rated in  mere  outline  that  are  relied  upon  by  the  prosecution 
as  evidence  of  the  motive  which  the  defendant  is  said  to 
have  had  against  the  life  of  Cornish  and  of  the  intent 
with  which  the  poisoned  bromo  seltzer  was  sent  to  the  latter.  / 
As  further  bearing  upon  defendant's  connection  with  this 
murder  it  was  shown  that  the  silver  bottle  holder  which  was 
contained  in  the  package  received  by  Cornish  had  been 
purchased  on  the  21st  day  of  December,  1898,  at  Hartdegan 
&  Co.'s  store  in  Newark,  N.  J.,  which  was  only  a  short  dis- 
tance from  the  factory  of  Herrman  &  Co.,  where  the  defend- 
ant was  employed.  The  defendant  was  seen  in  the  vicinity  of 
the  Hartdegan  store  on  that  day,  but  the  clerk  who  made  the 
sale  of  the  bottle  holder  said  the  defendant  is  not  the  man 
who  bought  it.  The  box  which  contained  the  bottle  and 
bottle  holder  was  a  "  TiflEany  "  box,  and  the  envelope  was  such 
as  are  used  at  Tiffany's  to  inclose  cards  which  are  sent  with 
gifts.  The  defendant  had  an  account  at  Tiffany's,  and  made 
a  purchase  there  in  December,  1898.  There  are  no  particulars 
regarding  this  purchase  except  that  it  was  in  the  stationery 
department.  The  so-called  poison  package  was  mailed  at  the 
general  post  office  on  the  afternoon  of  December  23rd,  1898, 
at  an  hour  when  it  was  customary  for  the  defendant  to  be  in 
the  post  office  district  on  his  return  from  Newark  to  New  York. 
At  this  point  it  will  be  observed  that  if  the  case  had  been 
tried  upon  the  theory  that  the  only  crime  which  tlie  defendant 
had  committed  was  the  killing  of  Mrs.  Adams  in  the  attempt 
to  poison  Cornish,  the  next  and  iinal  step  in  the  case  of  the 
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prosecution  would  have  been  to  prove  the  defendant's  con- 
nection with  the  liandwriting  of  the  address  upon  the  poison 
package.  But,|as  a  part  of  the  theory  or  theories  upon  which 
the  prosecution  sought  to  connect  the  defendant  with  the  kill- 
ing of  Mrs.  Adams,  evidence  was  offered  and  received  to 
show  that  the  defendant  was  responsible  for  the  previous 
killing  of  one  Henry  C.  Barnet,  who  came  to  his  death  at  the 
Knickerbocker  Athletic  Club  house  on  the  10th  day  of 
November,  1898. 

The  facts  and  circumstances  upon  this  branch  of  the  case, 
as  established  at  the  trial,  which  relate  directly  to  the  death 
of  Barnet,  are  substantially  as  follows :  Barnet  had  been 
a  member  of  the  Knickerbocker  Athletic  Club  for  a  number 
of  years,  and  in  1898  was  living  at  the  club  house.  Barnet 
was  taken  ill  on  the  28th  day  of  October,  1898.  He  was  first 
attended  by  Dr.  Phillips,  the  same  physician  who  subse- 
quently attended  Cornish.  Dr.  Phillips  only  attended  Barnet 
on  the  first  day  of  his  illness,  and  Dr.  Douglass  then  took 
charge  of  the  patient  and  attended  him  until  his  death  on 
November  10th,  1898.  In  the  death  certificate  issued  bv  Dr. 
Douglass  "cardiac  asthenia,  caused  by  diphtheria,"  was  assigned 
as  the  cause  of  Barnet's  death.  Dr.  Douglass  was  given  a  box 
which  was  found  in  Barnet's  room  and  purported  to  con- 
tain "Kutnow"  powder,  and  the  latter  told  the  former 
that  he  had  received  it  by  mail,  had  taken  a  dose  of  it,  and  he 
thought  that  was  the  cause  of  his  trouble.  Barnet  also  told 
Dr.  Phillips  that  he  had  taken  a  dose  of  "  Kutnow  "  powdera 
and  ascribed  his  trouble  to  that.  Dr.  Douglass  took  possession 
of  this  box  on  November  4th,  1898,  and  gave  it  to  Guy  P. 
Ellison,  a  chemist,  who  made  a  qualitative  analysis  and  con- 
cluded that  the  "Kutnow"  powder  contained  cyanide  of  mer- 
cury. ,  The  box  was  returned  to  Dr.  Douglass  with  the 
chemist's  report  as  to  its  contents,  and  thereupon  the  nurse  in 
charge  of  Barnet  was  directed  to  search  for  the  wrapper.  No 
wrapper  was  ever  found.  On  the  3rd  day  of  January,  1899, 
Dr.  Douglass  delivered  to  Captain  McClusky  the  box  taken 
from  Barnet's  room.     On  the  4th  day  of  January,  1899,  Cap- 
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tain  McClusky  delivered  it  to  Prof.  Withans.  The  latter 
made  an  analysis  of  its  contents  and  found  it  to  contain 
**  Kntnow "  powder  and  cyanide  of  mercury.  On  the  28th 
day  of  February,  1899,  the  body  of  Barnet  was  exhumed  at 
Greenwood  cemetery  in  the  presence  of  Dr.  Douglass, 
Prof.  Withaus,  Dr.  Weston  and  others.  Prof.  Withaus 
made  an  analysis  of  the  liver,  kidneys  and  6ther  organs 
in  the  body  and  found  cyanide  of  mercury.  Dr.  Loomis,  a 
pathologist,  made  a  post-mortem  examination  and  expressed 
the  opinion  that  Barnet  died  from  poisoning  by  mercury. 
Dr.  Smith,  who  consulted  with  Dr.  Douglass  on  the  day 
of  Barnet's  death,  was  of  the  same  opinion.  Dr.  Ferguson 
testified  that  the  cause  of  this  death  was  cyanide  of  mer- 
cury and  Dr.  Potter  concurred  in  that  opinion.  The  discrep- 
ancy between  the  cause  of  death  assigned  in  the  death  certifi- 
cate of  Dr.  Douglass  and  the  conclusions  which  followed  the 
analyses  of  the  deceased  Barnet's  organs  and  the  contents  of 
the  "  Kutnow  "  powder  box,  is  sought  to  be  accounted  for  by 
the  explanation  that  mercuric  poisoning  at  certain  stages 
develops  the  symptoms  of  diphtheria  and  by  various  other 
matters  which  are  not  essential  to  this  statement.  The  death 
of  Barnet  was,  therefore,  clearly  established,  and  the  alleged 
cause  thereof  was  proved  by  evidence  which,  if  competent, 
would  warrant  the  conclusion  that  it  was  due  to  mercuric 
cyanide  poison. 

As  to  the  motive  which  the  defendant  is  said  to  have  har- 
bored for  the  killing  of  Barnet,  the  prosecution  gave  evidence 
which,  it  was-  claimed,  tended  to  show  that  the  defendant  was 
jealous  of  Barnet's  attentions  to  the  woman  with  whom  the 
defendant  was  in  love.  In  that  belialf  the  facts,  as  presented 
by  the  prosecution  and  in  part  sustained  by  the  evidence,  are 
substantially  as  follows :  In  the  summer  of  1897  the  defend- 
ant met  Miss  Cheeseborough  at  Portland,  Maine.  His  atten- 
tions to  her,  which  were  immediate  and  marked,  continued 
during  their  visit  in  Portland  and  were  renewed  after  the 
return  of  Miss  Cheeseborough  to  New  York  city.  The 
defendant  and  Barnet  were  both  members  of  the  Knickerbocker 
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Athletic  Club  and  apparently  good  friends.  In  theiall  of  1897 
the  defendant  presented  Barnet  to  Miss  Cheeseborough  at 
the  Metropolitan  Opera  House.  At  this  time  the  latter  lived 
in  apartments  in  the  "  Marie  Antoinette''  in  New  York  city 
but  in  a  few  weeks  she  took  a  room  in  the  house  of  Mrs.  Bell 
at  No.  251  W.  75th  street,  New  York  city,  where  she  remained 
until  January,  1898.  At  this  point  in  the  chronology  of  the 
relations  between  s  the  defendant  and  Miss  Cheeseborough  cer- 
tain evidence  was  introduced  by  the  prosecution  which  was 
afterwards  ordered  stricken  from  the  record  by  the  court,  but 
for  the  purpose  of  preserving  the  continuity  of  the  narrative 
of  this  branch  of  the  case,  and  because  certain  questions  have 
been  raised  concerning  this  evidence,  it  will  be  inserted  here 
as  though  it  had  remained  in  the  record.  One  Kachel  Green, 
a  colored  woman  who  was  employed  at  No.  251  W.  75th  street, 
from  November  2nd,  1897,  to  May  1st,  1898,  testified  that 
when  she  went  to  this  house  in  November,  1897,  Miss  Cheese- 
borough and  a  man  whom  she  thought  she  was  able  to  identify 
as  the  defendant,  occupied  the  same  room  under  the  names 
of  Mr.  and  Mrs.  Cheeseborough,  and  that  the  only  time  she 
ever  heard  the  name  of  Molineux  mentioned  there  was  on  an 
occasion  when  a  parcel  came  from  a  drug  store  aildresscd  to 
that  name.  This  witness  further  testified  that  in  January,  1898, 
the  "  Cheeseboroughs "  left  the  house  of  Mrs.  Bell  together. 
William  Williams,  who  washed  windows  and  took  care  of  the 
furnace  at  the  house  of  Mrs.  Bell  in  75th  street  from  the 
autumn  of  1897  to  May,  1898,  pointed  from  the  witness  stand 
to  the  defendant  as  a  man  whom  he  had  seen  at  Mrs.  BelPs  on 
several  occasions.  He  gave  further  and  more  explicit  testimony 
upon  the  subject  but  that  was  stricken  out  as  hearsay.  Minnie 
Betts,  another  colored  woman,  testified  that  she  lived  with 
Mrs.  Bellinger  at  257  West  End  avenue,  and  that  in  January, 
1898,  Miss  Cheeseborough  came  to  live  there  and  remained  until 
June,  when  she  went  away  for  the  summer  and  returned  in  the 
fall.  This  witness  testified  that  the  first  time  she  ever  heard 
the  name  of  Molineux  was  about  a  week  before  the  defendant 
and  Miss  Cheeseborough  were  married,  in  November,  1898. 
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This  witness  also  described  a  man,  not  the  defendant,  who 
freqnently  called  on  Miss  Cheeseborough  at  Mrs.  Bellinger's 
honse.  During  her  examination  this  witness  was  shown  a 
visiting  card  and  a  photograph  which  were  used  in  connection 
with  the  name  of  Barnet  in  such  a  way  as  to  leave  no  doubt 

^  in  the  minds  of  the  jury  that  the  caller  whom  she  had  been 

trying  to  describe  was  in  fact  Barnet.  The  defendant  him- 
self testified,  at  the  coroner's  inquest  upon  the  death  of  Mrs. 
Adams,  that  Barnet  called  upon  Miss  Cheeseborough,  took 
her  to  dinners,  theatres  and  other  places  of  amusement  and 

p  sent  her  flowers.     On  one  occasion  she  went  to  an  entertain- 

ment given  by  the  Knickerbocker  Athletic  Club  as  the  guest 
of  Barnet,  and  while  there  was  one  of  a  number  who  visited 
Bamet's  room  and  drank  wine.  The  defendant  says  that  on 
the  occasion  referred  to  Barnet  escorted  Miss  Cheeseborough  at 
his  request.  The  defendant  admitted  that  he  had  proposed 
marriage  to  Miss  Cheeseborough  in  the  winter  of  1897,  and 
that  his  ofEer  had  been  declined.  Three  or  four  days  before 
Barnet's  death  Miss  Cheeseborough  wrote  him  a  letter  express- 
ing her  solicitude  over  liis  illness.  This  letter  was  couched  in 
language  from  which  it  could  easily  be  inferred  that  there 
existed  between  Miss  Cheeseborough  and  Barnet  an  attach- 
ment stronger  than  mere  platonic  friendship.  ,  The  defend- 
ant, in  testifying  before  the  coroner,  stated  tliat  when  he 
learned  of  Barnet's  illness  he  communicated  the  fact  to  Miss 
Cheeseborough  and  it  was  agreed  between  them  that  the 
latter  should  send  Barnet  some  flowers.  The  defendant 
also  asserted  that  he  bought  the  flowers  himself,  and, 
although  he  assumed  that  a  card  or  letter  would  be  sent 
with  them,  he  never  knew  of  the  letter  above  referred  to. 
Barnet  died  November  10th,  1898.  About  two  weeks  later 
the  defendant  wrote  to  a  friend  with  whom  he  had 
expected  to  take  tea  on  the  following  Sunday  evening, 
asking  to  be  excused  because  of  his  sudden  and  romantic 
engagement  to  be  married  on  the  succeeding  Tuesday.     On 

^  the  29th  day  of  November,  1898,  nineteen  days  after  Bar- 

net's  death,  the  defendant  and  Miss  Cheeseborougji  were  mar- 
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ried.  j  From  this  evidence  bearing  upon  the  alleged  rela- 
tions of  the  defendant  and  Barnet  to  Miss  Cheeseborough 
it  is  contended  by  the  ])ro6ecution  that  the  defendant  was 
jealous  of  Barnet  because  of  the  apparent  favor  with  which 
the  latter's  attentions  had  been  received  by  Miss  Cheeseborough 
and  that  this  was  the  mainspring  of  the  motive  which  prompted 
the  killing  of  Barnet. 

The  foregoing  outline  of  the  facts  which  conclusively  estab- 
lish the  death  of  Barnet  and  Mrs.  Adams,  respectively,  and 
which  tend  to  prove  the  cause  thereof,  and  of  the  circum- 
stances which  are  relied  upon  to  connect  the  defendant  there- 
with, naturally  leads  us,  next,  to  a  consideration  of  the  other 
related  facts  and  circumstances  which  are  said  to  bear  upon 
the  handwriting  of  the  poison  package  address  and  upon 
defendant's  connection  with  the  murder  of  both  Barnet  and 
Mrs.  Adams. 

We  will  first  consider  the  "  Barnet "  letter  box  and  its  cor- 
respondence. One  Nicholas  Heckmann  testified,  in  substance, 
that  in  May,  1898,  he  kept  private  letter  boxes  for  rent  at  No. 
257  W.  42nd  streeet.  New  York  city.  On  Friday,  May  27th. 
1898,  shortly  after  six  o'clock,  the  defendant  came  to  his  place 
and  rented  a  letter  box  in  the  name  of  H.  C.  Barnet.  Defend, 
ant  was  given  a  ticket  for  box  217.  Defendant  called  about 
twenty  times  after  that  and  the  witness  delivered  to  him  the 
mail  addressed  to  H.  C.  Barnet,  the  general  nature  of  which 
was  patent  medicine  of  various  kinds.  One  package  was 
described  as  being  marked  "  Kutnow  powder "  and  another 
"  Von  Mohl's  Calthos."  The  witness  identified  a  box  which 
came  to  box  217  some  time  in  June,  1898,  but  was  never 
called  for  and  was  delivered  to  the  district  attorney,  who 
procured  it  to  be  analyzed.  Late  in  the  summer  of  that  year 
the  real  H.  C.  Barnet  received  through  the  mail,  at  his  ofBce 
in  the  Produce  Exchange,  a  box  marked  "  Calthos  "  contain- 
ing a  number  of  pink  capsules.  The  medicine  bearing  this 
name  was  advertised  as  a  remedy  for  impotence.  A  similar 
package  was  found  in  Barnet's  desk  after  his  death.  Some 
of  the  mail  addressed  to  this  box  217  was  never  called  for. 
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Part  of  it  consisted  of  four  letters,  the  envelopes  of  three  of 
which  bore  the  post  office  box  number  of  Von  Mohl  &  Co.,  of 
Detroit,  and  the  fourth  of  which  bore  the  post  office  box  num- 
ber of  Dr.  Fowler,  of  Moodus,  Conn.  These  were  marked 
58,  61,  62  and  63  in  the  so-called  prime  series.  Nine  letters 
and  communications  were  written  in  the  name  of  H.  C.  Bar- 
net.  These,  together  with  five  "  Barnet "  envelopes,  comprise 
the  so-called  " Barnet"  series  and  are  marked  B,  B^,  C,  F,  H, 
I,  J,  K,  M,  N,  O,  P,  Q  and  R  respectively.  "  B  "  is  an  order 
for  Dr.  Rudolphe's  specific  for  impotence,  received  by  Dr. 
Fowler  June  1st,  1898,  and  "B*"  is  the  envelope  in  which  it 
was  mailed.  "  C "  is  a  letter  to  the  Marston  Remedy  Co., 
dated  May  31st,  1898,  writing  for  one  month's  treatment  for 
the  same  trouble.  "  F  "  is  a  letter  to  Cameron  &  Co.,  received 
by  them  June  1st,  1898,  asking  for  "Book,"  and  "J"  is  the 
envelope  in  which  it  was  mailed.  "  II "  is  a  letter  to  Marston 
&  Co.,  received  by  them  June  6th,  1898,  asking  for  marriage 
guide,  and  "  K  "  is  the  envelope  in  which  it  was  mailed.  "  I " 
is  the  so-called  "  diagnosis  blank  "  sent  by  Marston  &  Co.  in 
answer  to  the  request  for  marriage  guide,  and  returned  to 
Marston  &  Co.  on  the  4th  or  5th  of  June,  1898,  in  the  name 
of  Barnet,  but  filled  with  answers  which  are  said  to  accurately 
describe  the  defendant  and  not  Barnet.  "  M  "  is  a  letter  to 
Von  Mohl  &  Co.,  received  by  them  June  1st,  1898,  requesting 
"five  days'  treatment,"  and  "N"  is  the  envelope  in  which  it 
was  mailed.  "  O  "  is  a  letter  to  the  "  Sterling  Remedy  Co.," 
received  by  them  June  6th,  1898,  asking  for  "  Book."  "  P  " 
is  a  letter  to  G.  B.  Wright,  Marshall,  Mich.,  written  about 
June  1st,  1898,  asking  for  prescription,  and  "R"  is  the 
envelope  in  which  it  was  mailed.  It  may  be  noted  in  passing 
that  none  of  these  "  Barnet "  letters  contain  any  reference  to 
any  powder  or  substance  which  was  used  or,  so  far  as  appears, 
could  be  used,  in  mixing  with,  or  in  the  administration  of,  the 
poison  by  which  Barnet  and  Mrs.  Adams  are  alleged  to. have 
been  killed. 

We  now  come  to  the  "  Cornish  "  letter  box  and  the  corre* 
spoudence  written  in  the  name  of  Cornish.     One  J.  J.  Koch 
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testified  that  in  December,  1898,  he  had  for  five  years  con- 
ducted a  letter  box  agency  at  1620  Broadway  under  the  name 
of  tlie  Commercial  Co.  He  was  also  the  proprietor  of  the 
"  Studio  Publishing  Co.,"  under  which  name  an  advertising 
agency  was  conducted  at  the  same  place.  Under  date  of 
December  Slst,  1897,  the  defendant,  through  his  secretary, 
Mr.  Allen,  wrote  upon  the  business  stationery  of  Morris  Her- 
mann &  Co.  to  the  Studio  Publishing  Co.  for  a  sample  copy 
of  the  paper.  In  July,  1898,  Koch  sent  to  defendant  a  printed 
circular  upon  which  attention  was  called  to  the  private  letter 
box  agency  which  was  being  conducted  at  No.  1620  Broad- 
way, in  connection  with  the  advertising  business.  During 
the  week  of  December  12th,  1898,  the  defendant  made  inquiry 
of  Koch  about  renting  a  private  letter  box  for  a  friend.  No 
box  was  rented  on  that  day.  On  December  2l8t,  1898,  a  box 
was  rented  to  a  man,  not  the  defendant,  under  the  name  of 
H.  Cornish.  Four  pieces  of  mail  were  received  at  this  box 
addressed  to  "  H.  Cornish."  One  was  a  sample  box  of  "  Kut- 
now  "  powder.  The  second  was  a  circular  letter  from  Von 
Mohl  &  Co.  The  third  was  a  sample  box  of  "Calthos," 
manufactured  by  Von  Mohl  &  Co.  Koch  testified  that  by 
mistake  all  of  these  were  placed  in  a  different  box  than  that 
assigned  to  H.  Cornish  and  remained  in  the  wrong  box  until 
January  14th,  1899,  when  Koch  delivered  them  to  Captain 
McClusky.  The  fourth  was  a  letter  bearing  the  name  of 
Frederick  Stearns  &  Co.,  Detroit,  Mich.,  upon  the  envelope. 
This  was  seen  by  Koch  and  placed  in  the  "  Cornish  "  box.  It 
was  not  there  on  January  14th,  1899,  when  the  others  above 
referred  to  were  delivered  to  Captain  McClusky.  It  was 
called  for  by  some  unknown  person  in  the  absence  of  Koch. 
The  discovery  of  this  " Cornish"  mail  led  to  investigations  as 
the  result  of  which  Exhibits  "D,"  "E"  and  "  G,"  written  in 
the  name  of  "  Cornish "  came  into  the  hands  of  the  police 
authorities.  Exhibit  "  D  "  is  a  letter  signed  "  H.  Cornish," 
addressed  to  Frederick  Stearns  &  Co.,  Detroit,  Mich.,  and 
received  by  that  firm  December  24th,  1898,  stating  in  sub- 
Stance  that  one  A.  A.  Harpster  had  applied  to  the  writer  for 
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a  position  as  collector  and  requesting  a  line  in  reply  to  be  sent 
to  1620  Broadway,  New  York  city.  At  this  point  it  may  be 
stated  that  Harpster  was  a  man  who  had  formerly  been  in  the 
employment  of  Stearns  &  Co.,  and  had  subsequently  been 
employed  at  the  Knickerbocker  Athletic  Club,  where  he  was 
very  friendly  to  Cornish  and  had  incurred  the  ill-will  of  the 
defendant  because  of  his  adherence  to  Cornish  in  the  diffi- 
culties between  the  latter  and  the  defendant.  At  the  time 
the  "  Cornish  "  letter  was  written  to  Stearns  &  Co.  Harpster 
was  'employed  by  Ballantine  &  Co.,  and  had  not  applied  to 
any  one  for  the  position  of  collector.  Upon  this  feature  of  the 
case  it  also  appeared  that  in  October,  1898,  the  defendant  met 
one  Heiles  who  had  been  employed  at  the  Knickerbocker  Ath- 
letic Club  at  the  time  when  Barnet,  Cornish,  Harpster  and  the 
defendant  were  all  connected  with  it.  At  that  time  the  defend- 
ant requested  Heiles  to  arrange  to  have  a  letter  written  to 
Stearns  &  Co.,  asking  for  information  regarding  Harpster. 
The  defendant  explained  to  Heiles  that  the  purpose  for  which 
he  wished  to  use  this  letter  was  to  procure  Harpster's  dis- 
charge if  the  reply  from  Stearns  &  Co.  should  be  suitable  for 
that  purpose.  Heiles  did  arrange  to  have  such  a  letter  written 
about  October,  1898,  and  a  reply  was  received  which  was  given 
to  Heiles,  who  showed  it  to  the  defendant.  The  defendant 
said  he  was  too  busy  to  look  at  it  then,  and  told  Heiles  to  keep 
it.  Heiles  kept  the  letter  until  after  the  arrest  of  the  defend- 
ant, when  he  destroyed  it.  "  Exhibit  E  "  is  a  letter  signed 
"  H.  Cornish,"  received  by  "  Kutnow  Bros."  December  22nd, 
1898,  and  requesting  that  a  sample  of  salts  be  sent  to  1620 
Broadway,  New  York  city.  Exhibit  "  G  "  is  a  letter  signed 
"  H.  Cornish,"  received  by  "  Von  Mohl  &  Co.,"  the  manu- 
facturers of  "  Calthos,"  requesting  said  firm  to  send  "  five 
days'  trial "  to  1620  Broadway,  New  York  city.  This  letter 
was  received  from  Von  Mohl  &  Co.  by  Witte,  assistant  chief 
of  police  in  Cincinnati,  and  by  him  turned  over  to  Captain 
McClusky.  Each  of  these  three  letters.  Exhibits  "  D,"  "  E  " 
and  "6,"  was  written  upon  a  peculiar  paper  of  '■  egg-blue" 
tint,  bearing  a  '^  tri-crescent  emblem."    The  same  kind  of 
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paper  was  used  for  the  so-called  "  Burns "  letter  (Exhibit  2) 
which  was  received  June  1st,  1898,  by  one  Agnes  Evans,  act- 
ing for  Dr.  James  Burns,  who  was  requested  to  "  send  rem- 
edy "  to  Roland  Molineux,  Jersey  street,  Newark,  N.  J. 
The  defendant  admits  having  written  the  "  Burns "  letter. 
In  this  connection  it  is  proper  to  refer  to  the  evidence  of 
Mary  Melando,  the  forewoman  at  Hermann  &  Co.'s  factory 
in  Newark,  N.  J.  She  took  care  of  the  defendant's  rooms. 
Upon  the  trial  she  was  shown  People's  Exhibits  "  D," 
"  Q  "  and  "  E  "  and  "  Exhibit  2."  She  said  she  had  seen 
paper  like  that  in  the  drawer  of  the  sideboard  in  the 
defendant's  room  at  the  Newark  factory.  She  saw  about  a 
half  dozen  sheets  as  late  as  October,  1898.  The  witness 
took  three  sheets  of  this  paper  for  her  own  use  and  left  about 
three  sheets  of  it  in  the  drawer  of  the  sideboard.  It  also 
appears  in  the  case  that  paper  like  this  was  on  sale  at  four  of 
the  large  department  stores  in  New  York  city  and  at  two 
stores  in  Newark,  N.  J.,  at  one  of  which,  that  of  Plumb  &  Co., 
the  firm  of  Ilermann  &  Co.  had  an  account.  The  foregoing 
writings,  called  the  "  Barnet "  letters  and  the  "  Cornish  "  let- 
ters, were  used  in  the  case  for  the  avowed  purpose  of  con- 
necting the  defendant  with  the  murder  of  Mrs.  Adams.  As 
a  part  of  the  theory  or  theories  upon  which  these  writings 
were  admitted  in  evidence  certain  genuine  and  proved  or  con- 
ceded writings  of  the  defendant,  of  the  "  real "  Barnet  and  of 
the  "  real "  Cornish  were  received  in  evidence. 

This  brings  us  to  a  statement  of  that  branch  of  the  evidence 
by  which  the  prosecution  claims  to  have  established  tiie  cul- 
minating proof  that  the  defendant  was  the  writer  of  the 
address  (Ex.  A)  upon  the  poison  package  received  by  Cornish. 
The  evidence  upon  the  subject  of  handwriting  proceeds  along 
several  distinct  lines,  and  the  history  of  each  will  be  stated 
separately.  On  the  29th  day  of  December,  1898,  the  day 
after  Mrs.  Adams'  death,  one  of  the  newspapers  in  New  York 
city  published  what  was  called  a^oc  simile  of  the  poison  pack- 
age address.  It  is  known  in  the  case  as  defendant's  '^  Exhibit 
12,"    This  was  seen  by  John  D.  Adams,  the  secretary,  and 
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Andre  Bustanoby,  the  superintendent  of  the  Knickerbocker 
Athletic  Club.  After  seeing  this  Mr.  Adams  found  some  let- 
ters in  the  handwriting  of  the  defendant  which  were  on  the 
files  of  the  club.  These  were  shown  to  Bustanoby.  Both 
men  were  familiar  with  the  defendant's  handwriting,  and  p 
were  struck  ^vith  the  resemblance  between  "  Exhibit  A,"  the  • 
poison  package  address,  and  "  Exhibit  12,"  the  newspaper 
copy.  On  December  30th,  1898,  Adams  showed  Cornish 
Exhibit  12  and  a  number  of  the  defendant's  letters  with  the 
signatures  turned  down.  Among  the  latter  were  Exhibits  20, 
21,  22  and  24,  which  are  part  of  the  series  of  defendant's  con- 
ceded handwritings.  As  a  result  of  this  interview  Cornish 
telephoned  to  Captain  McClcsky.  Adams  and  Bustanoby  tes- 
tified that  '^  Exhibit  A  "  was  in  the  handwriting  of  the  defend- 
ant. One  Martin,  who  had  been  teller  of  the  Essex  County 
National  Bank  of  Newark,  N.  J.,  where  the  defendant  had  an 
account,  said  he  had  known  the  latter's  signature  for  four 
years  and,  from  his  knowledge  thereof,  as  well  as  his  experL 
ence  in  comparing  and  scrutinizing  handwritings,  he  concluded 
that  the  writing  on  "  Exhibit  A  "  was  that  of  the  defendant. 
These  three  are  the  only  witnesses  who  testified  to  a  belief 
that  the  defendant  was  the  writer  of  the  address  of  the  poison 
package,  based  upon  a  personal  knowledge  of  defendant's 
handwriting. 

We  now  come  to  the  testimony  of  the  experts  in  handwrit- 
ing. This  fills  so  large  a  space  in  the  record,  and  the  conclu- 
sions arrived  at  are  based  upon  so  many  different  and  even 
divergent  points  and  theories,  that  it  would  be  practically 
impossible  to  refer  to  this  branch  of  the  case  in  detail.  It  is, 
moreover,  unnecessary  for  our  purposes  to  do  more  than  to 
refer  to  the  methods  upon  which  the  conclusions  of  the  hand- 
writing experts  are  based,  in  order  to  decide  whether  error 
was  committed  upon  this  branch  of  the  case.  There  were 
fourteen  experts,  of  whom  nine  were  men  who  had  made  the 
study  of  handwriting  a  profession,  and  the  remaining  five  held 
various  positions  in  banks  which  required  an  expert  knowledge 
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of  signatares.  They  were  all  agreed  that  the  defendant  wtote 
the  address  upon  the  wrapper  of  the  poison  package.  For  the 
purpose  of  arriving  at  these  conclusions  they  were  permitted  to 
use,  and  rely  upon,  all  of  the  several  writings  which  have  been 
referred  to  in  the  foregoing  statement.  These  writings 
may  be  classified  as  follows:  1.  Exhibit  "A,"  known 
as  the  poison  package  address.  2.  The  so-called  "Barnet" 
letters  written  in  the  name  of  H.  C.  Barnet.  3.  The  so-called 
"  Cornish  "  letters  written  in  the  name  of  H.  Cornish.  All 
of  these  together  consist  of  Exhibits  "  A  "  to  "  R"  inclusive, 
and  are  known  as  the  lettered  exhibits.  4.  The  conceded 
handwritings  of  the  defendant  which  are  known  as  the  num- 
bered exhibits  and  consist  of  Exhibits  "  1 "  to  "  63  "  inclusive. 
These  numbered  exhibits  include  the  so-called  "  request  writ- 
ings" of  the  defendant  and  letters  conceded  to  have  been 
written  by  him.  The  history  of  the  "request  writings," 
briefly  stated,  is,  that  on  the  17th  day  of  February,  1899,  the 
defendant,  at  the  request  of  the  police  department,  wrote  in 
the  office  of  the  district  attorney,  in  the  presence  of  Assistant 
District  Attorney  Osborne,  Mr.  Weeks,  defendant's  counsel. 
Police  Sergeant  McOaflferty  and  the  experts  Kinsley  and  Car- 
valho.  It  had  been  planned  to  have  these  writings  consist  of 
copies  of  the  poison  package  address  (Exhibit  "  A ")  and 
other  papers  in  the  case,  which  were  to  have  been  made  from 
typewritten  memoranda  prepared  by  Kinsley  and  by  him 
sent  to  Mr.  Osborne.  The  latter  having  mislaid  the  same, 
Kinsley  dictated  from  memory  and  the  defendant  wrote.  The 
result  was  not  satisfactory  to  Mr.  Kinsley  and  at  his  request 
the  defendant,  with  his  counsel,  Mr.  Weeks,  called  at  the 
office  of  Kinsley  on  the  20th  day  of  February,  1899,  and 
there  wrote  the  "  request  writings,"  Exhibits  3,  4,  6,  7,  8,  9 
and  10.  For  the  sake  of  brevity  we  have  omitted  from  the 
foregoing  statement  many  details  of  fact  and  evidence,  besides 
those  relating  to  the  subject  of  handwriting,  because  they  are 
not  essential  to  the  proper  disposition  of  the  principal  legal 
questions  in  the  case.  For  the  same  reason  we  will  refrain 
from  discussing  many  of  the  minor  grounds  of  error  assigned 
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by  the  defendant,  which  are  so  numerous  and  diverailied  that 
a  consideration  of  them,  seriatim,  would  only  serve  to  becloud 
the  larger  and  more  comprehensive  questions  which,  accord- 
ing!^ to  our  views,  are  decisive  of  the  case. 

First  in  order,  if  not  in  importance,  is  the  question  whether 
any  evidence  was  admissible  concerning  the  alleged  killing  of 
Barnet.  This  question  may  be  considered  without  referring 
to  the  specific  objections  or  exceptions  of  the  defense  because 
it  was  raised  so  often  and  in  so  manv  wavs  that  it  would 
involve  profitless  reiteration  and  prolixity  to  dwell  upon  each 
objection  and  exception. 

As  has  been  disclosed  by  the  foregoing  statement  of  facts,  ^ 
evidence  was  received  upon  the  trial  tending  to  connect  the 
defendant  with  the  felonious  killing  of  Barnet,  for  the  purpose 
of  proving  his  guilt  of  the  crime  of  poisoning  Mrs.  Adams, 
which  was  the  offense  charged  in  the  indictment.  The  gen- 
eral rule  of  evidence  applicable  to  criminal  trials  is  that  the 
state  cannot  prove  against  a  defendant  any  crime  not  alleged 
in  the  indictment,  either  as  a  foundation  for  a  separate  punish- 
ment, or  as  aiding  the  proofs  that  he  is  guilty  of  the  crime 
charged.  (1  Bishop's  New  Crim.  Pro.  sec.  1120.)  This 
rule,  so  universally  recognized  and  so  firmly  established  in 
all  English-speaking  lands,  is  rooted  in  that  jealous  regard 
for  the  liberty  of  the  individual  which  has  distinguished 
our  jurisprudence  from  all  others,  at  least  from  the  birth 
of  Magna  Charta.  It  is  the  product  of  that  same  humane 
and  enlightened  public  spirit  which,  speaking  through  our 
common  law,  has  decreed  that  every  person  charged  with  the 
commission  of  a  crime  shall  be  protected  by  the  presumption 
of  innocence  until  he  has  been  proven  guilty  beyond  a  rea- 
sonable doubt.  This  rule,  and  the  reasons  upon  which  it  rests, 
are  so  familiar  to  every  student  of  our  law  that  they  need  be 
referred  to  for  no  other  purpose  than  to  point  out  the  excep- 
tions thereto.  Tlie  rule  itself  has  been  stated  and  discussed  in 
this  court  in  a  number  of  cases,  but  we  will  cite  only  a  few. 
In  People  v.  Sharp  (107  K  Y,  427)  it  was  said  :  "  The  gen- 
eral rule  is  that  when  a  man  is  put  upon  trial  for  one  offense 
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he  is  to  be  convicted,  if  at  all,  by  evidence  which  shows  that 
he  is  guilty  of  that  offense  alone,  and  that,  under  ordinary 
circumstances,  proof  of  his  guilt  of  one  or  a  score  of  other 
offenses  in  his  lifetime  is  wholly  excluded."  In  Coleman  v. 
People  (55  N.  Y.  81)  it  is  laid  down  as  follows :  "  The  gen- 
eral rule  is  against  receiving  evidence  of  another  offense.  A 
person  cannot  be  convicted  of  one  offense  upon  proof  that  he 
committed  another,  however  persuasive  in  a  moral  point  of 
view  such  evidence  may  be.  It  would  be  easier  to  believe  a 
person  guilty  of  one  crime  if  it  was  known  that  he  had  com- 
mitted another  of  a  similar  character,  or,  indeed,  of  any  char- 
acter ;  but  the  injustice  of  such  a  rule  in  courts  of  justice  is 
apparent.  It  would  lead  to  convictions,  npon  the  particular 
charge  made,  by  proof  of  other  acts  in  no  way  connected  with 
it,  and  to  uniting  evidence  of  several  offenses  to  produce  con- 
viction for  a  single  one."  In  People  v.  Shea  (147  N.  Y.  78) 
the  rule  is  thus  stated  :  "  The  impropriety  of  giving  evidence 
showing  that  the  accused  had  been  guilty  of  other  crimes 
merely  for  the  purpose  of  thereby  inferring  his  guilt  of  the 
crime  for  which  he  is  on  trial  may  be  said  to  have  been 
assumed  and  consistently  maintained  by  the  English  courts 
ever  since  the  common  law  has  itself  been  in  exist- 
ence. Two  antagonistic  methods  for  the  judicial  investiga- 
tion of  crime  and  the  conduct  of  criminal  trials  have  existed 
for  many  years.  One  of  these  methods  favors  this  kind  of 
evidence  in  order  that  the  tribunal  which  is  engaged  in  tlie 
trial  of  the  accused  may  have  the  benefit  of  the  light  to  be 
derived  from  a  record  of  his  whole  past  life,  his  teitdencies, 
his  nature,  his  associates,  his  practices,  and  in  fine  all  the  facts 
which  go  to  make  up  the  life  of  a  human  being.  This  is  the 
method  which  is  pursued  in  France,  and  it  is  claimed  that 
entire  justice  is  more  apt  to  be  done  where  such  a  course  is 
pursued  than  where  it  is  omitted.  The  common  law  of  Eng- 
land, however,  has  adopted  another,  and,  so  far  as  the  party 
accused  is  concerned,  a  much  more  merciful  doctrine.  By 
that  law  the  criminal  is  to  be  presumed  innocent  until  his 
guilt  is  made  to  appear  beyond  a  reasonable  doubt  to  a  jury  of 
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twelve  men.  In  order  to  prove  his  guilt  it  is  not  permitted 
to  show  his  former  character  or  to  prove  his  guilt  of  other 
crimes,  merely  for  the  purpose  of  raising  a  presumption  that 
he  who  would  commit  them  would  be  more  apt  to  commit  the 
crime  in  question."  The  highest  court  of  Massachusetts  has 
said  :  "  The  objections  to  the  admission  of  evidence  as  to  other 
transactions,  whether  amounting  to  indictable  crimes  or  not, 
are  very  apparent.  Such  evidence  compels  the  defendant  to 
,  meet  charges  of  which  the  indictment  gives  him  no  informa- 
tion, confuses  him  in  his  defense,  raises  a  variety  of  issues,  and 
thus  diverts  the  attention  of  the  jury  from  the  one  immediately 
before  it,  and  by  showing  the  defendant  to  have  been  a  knave 
on  other  occasions,  creates  a  prejudice  which  may  cause  injus- 
tice to  be  done  him."  {Coinmonwealth  v.  Jackson^  132  Mass. 
16.)  The  court  of  last  resort  in  Pennsylvania  thus  states  the 
rule :  "  It  is  the  general  rule  that  a  distinct  crime  unconnected 
with  that  laid  in  the  indictment  cannot  be  given  in  evidence 
against  a  prisoner.  It  is  not  proper  to  raise  a  presumption  of 
guilt  on  the  ground  that  having  committed  one  crime,  the 
depravity  it  exhibits  makes  it  likely  he  would  commit  another. 
Logically,  the  commission  of  an  independent  offense  is  not 
proof  in  itself  of  the  commission  of  another  crime.  Yet  it 
cannot  be  said  to  be  without  influence  on  the  mind,  for  cer- 
tainly if  one  be  shown  to  be  guilty  of  another  crime  equally 
heinous,  it  will  prompt  a  more  ready  belief  that  he  might 
have  committed  the  one  with  which  he  is  charged  ;  it,  there- 
fore, predisposes  the  mind  of  the  juror  to  believe  the  prisoner 
guilty."  {Shaffner  v.  Commonwealth^  72  Pa.  St.  60.) 

I'he  exceptions  to  the  rule  cannot  be  stated  with  categorical 
]>recision.  Grenerally  speaking,  evidence  of  other  crimes  is 
competent  to  prove  the  specific  crime  charged  when  it  tends 
to  establish  (1)  motive ;  (2)  intent ;  (3)  the  absence  of  mis- 
take oi  accident ;  (4)  a  common  scheme  or  plan  embracing 
the  commission  of  two  or  more  crimes  so  related  to  each  other 
that  proof  of  one  tends  to  establish  the  others;  (5)  the 
identity  of  the  person  charged  with  the  commission  of  the 
crime  on  trial.     (Wharton  on  Crim.  Ev.  [9th  ed.]  sec.  48 ; 


294  People  v,  Molineux.  [Oct., 


Opinion  of  the  Court,  per  Webkeb,  J.  [Vol.  168. 

Underbill  on  Ev,  sec.  58 ;  Abbott's  Trial  Brief,  Grim.  Triak, 
sec.  598.) 

Let  us  now  endeavor  to  apply  to  the  case  at  bar  each  of 
these  exceptions  to  the  general  rule. 

First.  As  to  motive. 

It  is  obvious  that  in  every  criminal  trial  when  proof  of 
motive  is  an  essential  ingredient  of  the  evidence  against  a 
defendant,  the  motive  to  be  established  is  the  one  which 
induced  the  commission  of  the  crime  charged.  This  is  too . 
simple  for  discussion.  To  hold  otherwise  would  be  to  sanction 
the  violation  of  the  general  rule  under  the  guise  of  an  excep- 
tion to  it.  What  was  the  motive  assigned  for  the  defendant's 
alleged  attempt  to  kill  Cornish  ?  Hatred, » engendered  by 
quarrels  between  them,  in  which  Bamet  took  no  part,  and  of 
which,  so  far  as  the  record  shows,  he  had  no  knowledge. 
What  was  the  motive  which  is  said  to  have  moved  the  defend- 
ant to  kill  Barnet  ?  Jealousy  caused  by  the  latter's  interven- 
tion in  the  love  affair  of  the  former.  The  mere  statement  of 
these  two  motives  suffices  to  show  that  they  have  no  relation 
to  each  other  and  that  the  evidence  which  tends  to  prove  the 
killing  of  Barnet  throws  no  light  upon  the  motive  which 
actuated  the  attempt  upon  the  life  of  Cornish..  So  *  apparent, 
indeed,  is  this  diversity  of  motive  in  the  two  cases  that  the 
learned  counsel  for  the  People  upon  the  argument  herein 
abandoned  the  claim  that  there  was  anything  in  common 
between  them  and  ingeniously  sought  to  create  a  single 
motive  out  of  the  alleged  forgeries  by  the  defendant  of  the 
names  of  Barnet  and  Cornish.  Of  course  no  inferences  can 
be  drawn  from  these  alleged  forgeries  without  assuming-  that 
the  "  Barnet "  and  "  Cornish "  letters  were  all  properly 
received  in  evidence  and  proven  to  have  been  written  by  the 
defendant.  We  will,  therefore,  assume  that  all  of  these  letters 
were  properly  in  evidence,  that  they  were  written  by  the 
defendant,  and  that  he  was,  therefore,  guilty  of  the  crime  of 
forgery  in  the  use  of  each  of  these  names.  Is  there  anything 
in  any  of  the  Barnet  letters  which  sheds  a  ray  of  light  upon 
the  question  of  motive  for  the  attempt  to  kill  Cornish  ?    Not 
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a  word.  We  aro  at  a  loss  to  understand  what  probative 
force  there  is  in  the  "  Barnet "  letters  which  does  not  also 
inhere  in  the  ''Cornish"  letters.  If  the  "Barnet"  letters 
were  forged,  so  were  the  "  Cornish "  letters.  If  the  lat- 
ter bore  no  intrinsic  evidence  of  motive  against  the  life  of 
Cornish  this  was  equally  true  of  the  former.  It  will  thus 
be  seen  that  under  no  hypothesis,  upon  no  assumption,  can  the 
"  Barnet "  letters  be  held  to  contain  any  evidence  as  to  the 
motive  for  the  attempt  to  kill  Cornish  that  is  not  also  to  be 
found  in  the  "  Cornish  "  letters.  What  has  been  said  about 
the  "  Barnet "  letters  is  true  of  all  the  evidence  relating  to 
the  alleged  killing  of  Barnet.  Even  if  it  be  admitted  that 
it  proves  the  commission  of  an  independent  crime  with  an 
adequate  motive  behind  it,  it  contributes  nothing  to  the  sub- 
ject of  motive  in  the  case  at  bar.  Although  it  seems  unneces- 
sary to  cite  authorities  in  support  of  the  statement  that 
whenever  motive  is  to  be  established  it  must  be  the  motive 
which  underlies  the  crime  charged,  we  will  briefly  refer  to  a 
few  cases  which  illustrate  the  rule.  In  Pierson  v.  People  (79 
N.  Y.  424)  the  defendant  was  charged  with  the  murder  of  one 
W.  The  alleged  motive  was  defendant's  desire  to  possess  the 
wife  of  the  deceased.  On  the  trial  evidence  was  received  to 
show  that  eleven  days  after  the  death  of  W.  the  defendant 
and  the  wife  of  the  deceased  appeared  before  a  clergyman  in 
Michigan  to  be  married.  Defendant  there  took  an  oath  that 
there  was  no  legal  objection  to  the  marriage.  Although  this 
evidence  tended  to  prove  the  commission,  by  the  defendant, 
of  another  crime  than  that  for  which  he  was  on  trial,  this 
court  said,  "  this  evidence  tended  to  prove  that  the  motive 
which  operated  upon  the  prisoner  was  the  desire  to  possess 
W.'s  wife ;  that  his  passion  for  her  was  so  absorbing  that  he 
was  determined  to  overcome  all  obstacles  standing  in  his 
way."  In  Stout  v.  People  (4  Park.  Crim.Kep.  132)  the  crime 
charged  was  murder.  On  the  trial  evidence  was  received  of 
an  incestuous  connection  between  the  defendant  and  his 
sister,  the  wife  of  the  deceased.  This  was  held  to  be 
competent  even   if  it  did  prove  the  commission  of  another 
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crime,  for  it  tended  to  disclose  the  motive  which  prompted 
the  defendant  to  get  rid  of  the  deceased.  In  Hawea  v.  \^State 
(88  Ala.  37)  the  defendant  was  on  trial  for  the  murder 
of  one  of  his  children.  Two  other  indictments  were  then 
pending  against  him  for  the  murder  of  his  wife  and  another 
child.  Evidence  was  received  to  support  the  theory  that  the 
motive  for  the  killing  of  all  was  to  open  the  way  for  a  second 
marriage,  which  was  consummated  a  few  days  after  the  Tast 
death.  This  was  held  proper,  because  the  motive  was  the 
same  in  each  case.  In  People  v.  Harris  (136  N.  Y.  443)  the 
defendant  was  accused  of  the  murder  of  his  wife.  The  mar- 
riage had  been  secretly  performed.  Evidence  of  abortions, 
performed  upon  his  wife  by  the  defendant,  were  held  to  be 
admissible  to  show  defendant's  efforts  to  keep  the  marriage  a 
secret,  and  as  tending  to  show  a  motive  for  the  poisoning  of 
the  wife  when  secrecy  was  no  longer  possible  or  the  alliance 
had  become  burdensome.  So,  on  the  trial  of  a  husband  for  the 
murder  of  his  wife,  evidence  of  criminal  proceedings  against 
the  defendant  for  failure  to  support  his  family,  made  ten 
months  before  the  murder,  was  properly  held  admissible  upon 
the  question  of  motive.  {People  v.  OUo^  4  N".  Y.  Crim.  Hep. 
149.)  In  another  case  the  defendant  was  charged  with  the 
murder  of  his  brother's  wife.  The  brother,  his  wife  and  two 
children  were  poisoned  with  arsenic.  The  brother  and  his 
wife  died,  but  the  attempt  upon  the  lives  of  the  children  failed. 
Thereupon  the  defendant  procured  himself  to  be  appointed  the 
guardian  of  his  brother's  children  and  then  commenced  to 
create  and  utter  various  false  and  forged  claims  against  his 
brother's  estate.  The  theory  of  the  prosecution  was  that  the 
defendant  coveted  his  brother's  estate,  and  in  order  to  gain 
possession  of  it  conceived  the  plan  to  murder  those  who 
stood  in  his  way;  that  failing  in  the  attempt  to  kill  the 
children,  he  attempted  to  accomplish  his  object  by  forgery. 
It  was  held  that  evidence  was  properly  received  of  all  the 
crimes  involved  in  this  theory,  as  l*;  was  relevant  upon  the 
existence  of  motive  for  the  commission  of  the  crime  charged. 
{People  V.  Wood,  3  Park.  Crim.  Rep.  681.)    Cases  of  this 
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character  might  be  multiplied  indefinitely,  but  enough  have 
been  cited  to  show  that  when  evidence  of  extraneous  crimes 
has  been  held  competent  upon  the  existence  of  motive,  it  has 
been  either  the  specific  motive  which  underlay  the  particular 
crime  charged,  or  a  motive  common  to  all  of  the  crimes 
sought  to  be  proved. 
*  Second,  As  to  intent. 

In  the  popular  mind  intent  and  motive  are  not  infrequently 
regarded  as  one  and  the  same  thing.  In  law  there  is  a  clear 
distinction  between  them.  Motive  is  the  moving  power  which 
impels  to  action  for  a  definite  result.  Intent  is  the  purpose 
to  use  a  particular  means  to  effect  such  result.  When  a  crime 
is  clearly  proven  to  have  been  committed  by  a  person  charged 
therewith,  the  question  of  motive  may  be  of  little  or  no 
importance.  But  criminal  intent  is  always  essential  to  the 
commission  of  crime.  There  are  cases  in  which  the  intent 
may  be  inferred  from  the  nature  of  the  act.  There  are  others 
where  willful  intent  or  guilty  knowledge  must  be  proved 
before  a  conviction  can  be  had.  Familiar  illustrations  of  the 
latter  rule  are  to  be  found  in  cases  of  passing  counterfeit 
money,  forgery,  receiving  stolen  property  and  obtaining 
money  under  false  pretenses.  An  innocent  man  may,  in  a 
single  instance,  pass  a  counterfeit  coin  or  bill.  Therefore, 
intent  is  of  the  essence  of  the  crime,  and  previous  offenses 
of  a  similar  character  by  the  same  person  may  be  proved' 
to  show  intent.  {Commonwealth  v.  Jackson^  132  Mass.  16 ; 
Commonwealth  v,  Bigelow^  8  Mete.  235 ;  Commonwealth  v. 
Stone^  4  Mete.  43 ;  HebvUs  Case^  1  City  Hall  Kec.  46  ;  SynWCa 
Case,  1  City  Hall  Rec.  49 ;  Coffey's  Cases,  4  City  Hall  Rec. 
52 ;  Dougherty's  Case,  4  City  Hall  Rec.  166.)  So  in  a  case 
where  the  defendant  is  charged  with  having  received  stolen 
property,  guilty  knowledge  is  the  gravamen  of  the  offense  and 
scienter  mB,y  be  proven  by  other  previous  similar  acts.  {Com- 
monwealth v.  Johnson,  133  Pa.  St.  293 ;  Coleman  v.  People,  58 
N.  Y.  555 ;  Coj/perman  v.  People,  56  N.  Y.  591 ;  People  v. 
McClure,  148  N.  Y.  95.)  In  cases  of  alleged  forgery  of  checks, 
etc.,  evidence  is  admissible  to  show  that  at  or  near  the  same  time 
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that  the  instmraeDt  described  in  the  indictment  was  forged  or 
uttered  the  defendant  had  passed,  or  had  in  his  possession, 
similar  forged  instruments,  as  it  tends  to  prove  intent.  {Co?nr- 
monweaUh  v.  UtisseU,  156  Mass.  196 ;  People  v.  Everhardt^ 
104  N,  Y.  591;  Eeg.  v.  Golclough,  15  Cox  Crim.  Cas.  92.) 
On  the  trial  of  an  indictment  for  obtaining  goods  by  false 
representations,  similar  representations  made  by  the  defend- 
ant to  creditors  from  whom  goods  had  been  previously  pur- 
chased by  him  were  held  admissible  to  prove  intent.  {Mayer 
V.  PeopUj  80  N.  Y.  364.)  It  will  be  seen  that  the  crimes 
referred  to  under  this  head  constitute  distinct  classes  in  which 
the  intent  is  not  to  be  inferred  from  the  commission  of  the 
act  and  in  which  proof  of  intent  is  often  unobtainable  except 
by  evidence  of  successive  repetitions  of  the  act. 

The  intent  ascribed  to  the  defendant  in  the  alleged  killing 
of  Mrs.  Adams  was  to  kill  Cornish.  This  is  precisely  the 
saine  as  though  he  had  succeeded  in  committing  the  particu- 
lar crime  he  had  planned.  If  A  undertakes  to  kill  B,  and 
in  the  attempt  kills  C,  the  crime  committed  is  no  less  a  mur- 
der than  it  would  have  been  if  B  had  been  killed.  The 
agency  employed  to  encompass  the  death  of  Cornish  was  cya- 
nide of  mercury,  a  poison  so  rare  and  deadly  that  it  is  not 
kept  on  sale  in  places  where  strychnine,  arsenic  and  other 
poisons  are  sold.  It  was  disguised  in  an  effervescent 
salt  called  "  bromo  seltzer  "  which  is  a  much  used  remedy 
for  headache  and  other  trifling  human  ills.  The  bottle  con- 
taining this  mixture  was  carefully  prepared  to  create  the 
impression  that  it  contained  nothing  but  the  harmless  "  bromo 
seltzer."  It  was  accompanied  by  a  silver  bottle  holder  into 
which  the  bottle  fitted.  Both  of  these  articles  were  inclosed 
in  a  box  of  the  kind  used  in  the  sending  of  gifts.  An  empty 
card  envelope  was  added  to  create  the  impression  that  it  was 
a  gift,  and  that  the  sender  had  forgotten  to  inclose  his  card. 
It  was  sent  by  mail  on  the  eve  of  Christmas  when,  according 
to  the  universal  custom  of  this  country,  gifts  are  exchanged 
in  this  manner,  and  when  even  the  most  cautious  and  prudent 
person  might  have  taken  counsel  of  his  generosity  rather  than 
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his  suspiciopi;,  /  Could  such  a  f onl  and  cunningly  devised  act  \ 
have  been  innocently  done  ?  Could  proof  of  any  number  of 
repetitions  of  this  act  add  anything  to  the  conclusive  inference 
of  criminal  intent  which  proof  of  the  act  itself  affords?  Can 
it  be  possible  that  in  tlie  face  of  such  irrefragable  indicia  of 
murderous  intent  it  is  still  necessary  or  proper  to  prove  the 
commission  of  other  similar  crimes  to  establish  intent  ?  These 
questions  carry  their  own  answers.  If  intent  may  not  be 
inferred  from  such  an  act  as  this,  then  there  is  no  such  thing 
as  inference  of  intent  from  the  character  of  the  act.  I^et  us 
suppose  this  to  be  a  case  in  which  evidence  of  felonious  intent 
could  properly  be  derived  from  proof  of  the  commission,  by 
the  defendant,  of  other  similar  crimes.  The  supposition 
necessarily  implies  the  establishment  of  the  extraneous  crime, 
by  legal  and  competent  evidence,  before  it  can  be  referred  to  in 
support  of  the  theory  that  it  proves  the  guilty  intent  with  which 
the  crime  charged  was  committed.  We  shall  have  occasion  to 
show  further  on  that  this  cardinal  essential  is  lacking  in  the 
evidence  which  relates  to  the  death  of  Barnet,  and  that  there 
is  no  competent  evidence  in  the  case  which  connects  the 
defendant  with  the  sending  of  the  iK)ison  to  Barnet.  But 
assuming,  for  present  purposes,  that  there  is  competent  evi- 
dence which  tends  to  show  that  the  defendant  was  the  sender 
of  the  poison  in  both  instances,  how  does  the  sending  of 
poison  to  Barnet  prove  the  intent  with  which  the  poison  was 
sent  to  Cornish  ?  It  is  to  be  remembered  that  we  are  now 
dealing  solely  with  the  subject  of  intent  and  not  with  the  7 
rebuttal  of  possible  mistake  or  accident.  In  this  connection 
it  is  also  to  be  borne  in  mind  that  the  practice  of  receiving 
evidence  of  other  offenses,  to  prove  intent  in  cases  of  passing 
counterfeit  money,  etc.,  is  a  departure  from  the  usual  rules  of 
criminal  evidence,  justified  and  necessitated  by  the  peculiar 
natnre  of  these  crimes.  A  man  may  innocently  pass  counter- 
feit money.  For  this  reason  evidence  of  other  similar  acts 
by  the  same  person,  although  not  conclusive,  may  be  received 
to  establish  intent.  It  is  true  that  a  person  may  innocently 
poison  another,  but  that  possibility  will  be  discussed  under  the 
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appropriate  head  of  accident  and  mistake.  Eliminating  these 
latter  factors  from  the  inquiry,  there  can  be  no  such  thing  as 
innocent  poisoning.  We  have,  then,  two  cases  of  poisoning 
as  separate  and  distinct  as  two  cases  of  shooting.  Could  it  be 
successfully  urged  that  the  shooting  of  one  person  by  another 
could  be  proved  to  show  the  intent  with  which  the  latter  shot 
a  third  person  at  a  different  time  and  for  a  distinct  cause  ? 
Certainly  not,  unless  it  were  also  established  that  the  two 
shootings  were  so  connected  in  time,  place  and  circumstance 
as  to  make  them  part  of  one  common  plan  or  design  The 
latter  subject  will  also  be  further  discussed  under  itb  appro- 
priate head.  Throughout  the  length  and  breadth  of  the  testi- 
mony relating  to  the  death  of  Barnet  there  is  not  a  sugges- 
tion or  a  fact  which  throws  any  light  upon  the  intent  with 
which  the  poison  was  sent  to  Cornish,  or  which  serves  to 
support  or  strengthen  the  inferences  as  to  intent  which  may 
be  drawn  from  the  evidence  tending  to  show  that  the  defend- 
ant sent  the  poison  to  Cornish. 

Third.  As  to  the  possibility  of  mistake  or  accident,  or 
doubt  as  to  the  cause  of  death. 

There  are  cases  in  which  the  possible  or  probable  defense 
of  accident  or  mistake  may  be  rebutted  upon  the  direct  case 
of  the  prosecution  ;  or  in  which  the  doubtful  cause  of  the  par- 
ticular death  may  be  established  by  other  previous  similar 
deaths.  As  most  of  these  are  poisoning  cases  they  are  of 
special  interest  and  importance  here.  The  fact  that  the  earlier 
English  reports  are  more  prolific  in  such  illustrations  than  all 
of  our  modern  reports  is  probably  explained  by  the  great 
progress  in  medical  science  which  has  not  only  materially 
reduced  the  number  of  deaths  from  poisoning  by  mistake  or 
accident,  but  has  practically  annihilated  the  possibility  of 
death  from  poisons  so  subtle  and  obscure  as  to  baffle  investi- 
gation. In  Hegifia  v.  Gamer  and  Wife  (3  Foster  &  Finl. 
681)  the  prisoner  Garner  had  been  previously  married,  and 
his  former  wife  had  died  in  March,  1861.  Prior  to  that 
date  his  second  wife  had  been  a  servant  in  the  house.  The 
prisoner's  mother  resided  with  him  after  the  second   mar- 
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riage.  .  The  mother's  death  occurred  in  December,  1861,  and 
it  was  clearly  proved  that  she  died  from  arsenical  poison- 
ing. Garner,  who  dealt  in  milk,  also  sold  arsenic  for  agri- 
cultural purposes.  There  was  evidence  of  the  administra- 
tion, by  the  prisoner,  to  the  deceased,  of  articles  of  diet  in 
which  arsenic  might  be  concealed  and  of  tha  symptoms  of 
poisoning  which  followed.  But  there  was  also  evidence 
that  three  horses,  one  of  them  belonging  to  Garner,  had 
been  poisoned  by  arsenic,  and  that  some  of  his  customers 
against  whom    he   harbored   no   ill-will  had   shown  symp- 

^  toras  of  arsenical  poisoning.     To  prove  the  willful  adminis- 

tration of  the  poison  to  Gamer's  mother,  and  to  rebut  the 
theory  of  accident,  it  was  held  proper  to  receive  evidence  as 
to  the  circumstances  of  his  former  wife's  death.  In  Regina 
V.  Cotton  (12  Cox  Grim.  Gas.  iOO)  the  defendant  was  charged 
with  poisoning  her  stepchild,  the  son  of  her  deceased  husband, 
who  was  insured  for  her  benefit.  Shortly  before  his  death 
the  child  had  been  attended  by  a  parish  doctor,  who  had 
prescribed  morphia,  prussic  acid  and  bismuth  in  medicinal 
doses.  It  was  shown  that  the  doctor  kept  prussic  acid,  bis- 
muth and  arsenic  in  separate  bottles  on  the  same  shelf.  The 
bismuth  was  in  the  form  of  sub-carbonate  of  bismuth,  which, 
the  doctor  said,  was  sometimes  adulterated  with  arsenic,  but 
only  in  minute  quantities.  It  also  appeared  that  shortly  before 
the  death  of  the  child  a  mixture  of  soff  soap  aiid  from  four 
to  six  drachms  of  arsenic  had  been  used  for  cleansing  furni- 
ture and  certain  parts  of  the  house.  There  was  testimony 
tending  to  show  that  when  this  mixture  was  dried  by  exposure 
to  the  air  it  would  release  particles  of  the  arsenic,  amounting 
to  three  hundred  grains,  which  would  float  about  in  the  room 
and  could  be  inhaled  and  absorbed  into  the  system  by  means 
of  the  lungs,  but  not  through  the  stomach.  Under  these  cir- 
cumstances evidence  was  offered  by  the  prosecution  and 
received  by  the  court  to  show  that  two  other  children  of  the 
defendant  and  one  Mattrass,  a  lodger,  had  died  within  a  few 

►  months  of  each  other  with  symptoms  of  arsenical  poisoning ; 

that  their  bodies  had  been  exhumed  and   arsenic  had  been 
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found  in  the  organs  of  each  of  them.  The  evidence  was 
received  on  the  authority  of  Regina  v.  Geering  (18  L.  J. 
Mag.  Cas.  215),  vsrhere  the  defendant  v^as  tried  for  the  murder 
of  her  husband,  the  cause  of  whose  death  was  not  free  from 
doubt.  Three  sons  had  died  at  about  the  same  time,  all  exhibit- 
ing the  same  sjrmptoms.  The  court  held  that  evidence  of  the 
other  three  deaths  was  competent  to  show  that  all  were  due 
to  arsenical  poisoning,  and  the  domestic  history  of  the  family 
was  admissible  to  enable  the  jury  to  determine  whether  the 
poisoning  was  accidental  or  not.  In  Regina  v.  Heesom  (14 
Cox's  Crim.  Cas.  40)  the  defendant  was  charged  with  the  mur- 
der of  her  child  by  poison  on  October  3rd,  1877,  and  also 
with  the  murder  of  her  mother  by  the  same  means  on  Novem- 
ber 5th,  1877.  She  was  indicted  for  both  offenses.  On  the 
trial  for  the  murder  of  her  child  evidence  was  received  to 
show  that  she  had  poisoned  her  mother  and  another  of  her 
children.  It  appeared  that  the  accused  held  insurance  upon 
the  lives  of  the  three  alleged  victims.  The  court,  after  some 
liesitation,  admitted  evidence  as  to  the  two  previous  deaths, 
citing  Regina  v.  Geering  as  authority,  and  saying,  "  If  there 
had  been  no  case  on  the  point  I  would  have  paused  to  con- 
sider whether  the  evidence  could  be  received ;  but  after  the 
decision  quoted  and  with  which  I  am  quite  satisfied,  I  have 
no  doubt  that  it  is  competent  to  show  that  the  death  of  the 
child  was  not  due  to  the  accidental  taking  of  arsenic."  In 
Makin  V.  Attorney-General  for  Nefuo  South  Wales  (17  Cox's 
Crim.  Cas.  704)  the  defendant,  who  kept  a  "  baby  farm,"  was 
indicted  for  the  murder  of  an  infant,  Horace  Murray.  The 
Murray  child  was  found  buried  in  a  garden  attached  to  defend- 
ant's house.  The  bodies  of  other  children  were  found  buried 
in  the  same  garden  and  the  gardens  attached  to  otiier  houses 
previously  occupied  by  the  defendant  Here,  again,  the 
authority  of  Regina  v.  Geering  (supra)  was  invoked  and 
evidence  of  other  similar  deaths  was  received.  In  Regina 
V.  Roden  (12  Cox's  Crim.  Cas.  630)  the  defendant  was 
indicted  for  the  murder  of  her  child,  an  infant  nine 
days  old,  whose    death    was    caused    by  suffocation  while 
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he  was  in  bed  with  his  mother.  The  defense  was  acci- 
dent. To  rebat  this  defense  testimony  was  received  to 
show  that  five  other  children  of  the  defendant  had  all  died  in 
infancy.  The  prisoner  was  acquitted,  however,  upon  the  tes- 
timony of  a  physician,  who  said  the  child  might  have  been 
accidentally  suffocated  by  the  mother  overlaying  it  or  by  tlie 
covering  on  the  bed.  In  Eegina  v.  JFlannagan  and  Hig- 
gins  (15  Cox's  Crim.  Cas.  403)  the  defendants,  who  were  sis- 
ters, were  indicted  for  murdering  the  husband  of  the  defend- 
ant Higgins  by  arsenical  poisoning.  The  defendants  had  also 
been  indicted  for  the  murder  of  Margaret  Jennings,  John 
Flannaganand  Mary  Higgins,  apparently  members  of  the  same 
family.  Evidence  of  the  previous  deaths  was  received  "  with 
a  view  to  showing,  not  that  the  defendants  had  feloniously 
poisoned  the  deceased,  but  that  the  deceased  had,  in  fact,  died 
by  poison  administered  by  some  one."  In  Zoldoske  y7  State  ^ 
(82  Wis.  581)  the  defendant  was  indicted  and  prosecuted  for 
the  murder  of  one  Ella  Maly,  who  died  of  strychnine  poison- 
ing. The  evidence  tended  to  show  that  the  defendant  was 
enamored  of  Dr.  Mitchell,  in  whose  family  she  lived  as  a  serv- 
ant, and  was  jealous  of  his  attentions  to  Maly.  Evidence  was 
received  to  show  the  circumstances  of  Mrs.  Mitchell's  death, 
which  occurred  prior  to  the  death  of  Maly,  for  the  purpose  of 
showing  that  the  latter  was  not  accidental.  In  the  case  of 
Goersen  v.  Commonwealth  (99  Pa.  St.  388)  the  defendant  was 
accused  of  causing  the  death  of  his  wife  by  arsenical  poison- 
ing. On  the  trial  evidence  of  the  death  of  the  wife's  mother 
was  admitted  to  show  that  arsenic  had  been  administered  to 
both  of  them  in  pursuance  of  a  design  on  defendant's  part 
to  obtain  their  property.  This  evidence  was  held  to  be 
competent  to  show  the  defendant's  purpose  and  intent,  the 
system  by  which  that  purpose  was  to  be  accomplished,  and 
also  to  rebut  the  theory  of  accident,  suicide  or  the  neg- 
ligent or  ignorant  administration  of  arsenic  either  by  the 
defendant  or  his  wife.  In  People  v.  Seaman  (107  Mich. 
348),  on  prosecution  for  manslaughter  in  committing  an 
abortion,  where  the  proof  of  the  killing  was  circumstantial, 
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and  the  theory  of  the  defense  was  that  the  premature  birth 
was  due  to  accidental  causes,  it  was  held  proper  to  receive  evi- 
dence that  the  respondent  had  performed  other  abortions  in 
the  same  house.  There  are  other  cases  of  similar  character 
in  which  this  kind  of  evidence  was  not  received.  These  will 
not  be  referred  to  as  our  only  purpose  in  citing  the  foregoing 
authorities  under  this  head  is  to  show  the  radical  difference 
between  the  cases  which  must  be  relied  upon  by  the  prose- 
cution and  the  case  at  bar.  While  the  early  English  cases 
have  gone  to  great  lengths  in  the  admission  of  testimony  tend- 
ing to  establish  other  crimes  than  the  one  charged,  it  is  clear 
that  the  only  two  theories  upon  which  the  rulings  therein 
have  been  attempted  to  be,  or  could  be  defended  are,  first, 
that  the  killing  may  have  been  accidental,  or,  second,  that  the 
cause  of  death  was  in  doubt.  In  the  one  instance  proof  of 
other  deaths  in  the  same  family,  under  similar  circumstances 
and  identical  symptoms,  may  have  been  the  only  evidence 
obtainable  to  prove  a  felonious  killing ;  in  the  other  instance 
the  uncertainty  as  to  the  cause  of  death  could,  possibly,  have 
been  removed  by  evidence  of  previous  deaths  in  the  same 
family  circle,  under  conditions  which  would  make  the  cumula- 
tive evidence  of  all  the  deaths  cogent  proof  of  the  cause  of 
the  particular  death  charged  in  the  indictment.  No  such  case 
is  presented  here.  The  poison  used  is  clearly  and  positively 
identified.  The  analyses  of  the  contents  of  the  bromo  seltzer 
bottle,  the  glass  from  which  a  portion  thereof  was  taken  by 
the  victim  and  of  her  internal  organs,  point  unerringly  to 
the  swift  and  terrible  agent  of  death  employed  by  the 
murderer.  The  poison  is  rare,  subtle,  deadly.  It  is  mixed 
with  a  harmless  powder  of  common  use,  contained  in  a 
bottle,  labeled  and  prepared  with  the  design  to  deceive  tjie 
recipient.  It  is  accompanied  by  other  articles  calculated  to 
induce  the  belief  that  they  are  component  parts  of  a  gift 
from  a  friend.  It  is  sent  by  mail  on  the  eve  of  that  great 
holiday  when  the  spirit  of  generosity  and  good-will  pervades 
the  land  ;  when  friendships  are  renewed  and  enmities  are  for- 
gotten ;  when  distrust  and  suspicion  are  allayed  by  the  higher 
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and  kindlier  impulses  of  linman  nature.  Was  this  poison  sent 
by  mistake  or  accident  ?  Are  not  utter  depravity,  venomoas 
malignity,  murderous  design,  fiendish  cunning,  indelibly 
stamped  upon  every  fact  and  circumstance  connected  with  the 
act  ?  It  would  be  a  travesty  upon  our  jurisprudence  to  hold 
that,  in  a  case  of  such  appalling  and  transparent  criminality,  it 
could  ever  be  deemed  necessary  or  proper  to  resort  to  proof 
of  extraneous  crimes  to  anticipate  the  impossible  defense  of 
accident  qr  mistake.  The  same  irrefutable  logic  of  fact  and 
circumstance  that  establishes  felonious  intent  as  clearly  nega- 
tives the  possibility  of  accident  or  mistake. 

Fourth.  As  to  a  common  plan  or  scheme. 

It  sometimes  happens  that  two  or  more  crimes  are  commit- 
ted by  the  same  person  in  pursuance  of  a  single  design  or 
under  circumstances  which  render  it  impossible  to  prove  one  ' 
without  proving  all.  To  bring  a  case  within  this  exception  to 
the  general  rule  which  excludes  proof  of  extraneous  crimes, 
there  must  be  evidence  of  system  between  the  offense  on  trial 
and  the  one  sought  to  be  introduced.  They  must  be  connected 
as  parts  of  a  general  and  composite  plan  or  scheme,  or  they 
must  be  so  related  to  each  other  as  to  show  a  common  motive  y 
or  intent  running  through  both./  Underhill  in  his  work  on 
Criminal  Evidence  (Sec.  88)  thus  states  this  exception  to  the  gen- 
eral rule :  "  No  separate  and  isolated  crime  can  be  given  in  evi- 
dence. In  order  that  one  crime  may  be  relevant  as  evidence 
of  another,  the  two  must  be  connected  as  parts  of  a  general 
and  composite  scheme  or  plan.  Thus  the  movements  of  tlie 
accused  prior  to  the  instant  of  the  crime  are  always  relevant 
to  show  that  he  was  making  preparations  to  commit  it. 
Hence,  on  a  trial  for  homicide,  it  is  permissible  to  prove  that 
the  accused  killed  another  person  during  the  time  he  was  pre- 
paring for  or  was  in  the  act  of  committing  the  homicide  for 
which  he  is  on  trial.  And,  generally,  when  several  similar 
crimes  occur  near  each  other,  either  in  time  or  locality,  as,  for 
example,  several  burglaries  or  incendiary  fires  upon  the  same 
night,  it  is  relevant  to. show  that  the  accused,  being  present  at 
one  of  them,  was  present  at  the  other  if  the  crimes  seem  to  he 
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connected.  Some  connection  between  the  crimes  must  be 
shown  to  have  existed  in  fact  and  in  the  mind  of  the  actor, 
uniting  them  for  the  accomplisliment  of  a  common  purpose, 
before  such  evidence  can  be  received.  This  connection  must 
clearly  appear  from  the  evidence.  Whether  any  connection 
exists  is  a  judicial  question.  If  the  court  does  not  clearly  per- 
ceive it,  the  accused  should  be  given  the  benefit  of  the  doubt 
and  the  evidence  rejected.  The  minds  of  the  jurors  must  not 
be  poisoned  and  prejudiced  by  receiving  evidence  of  this  irrel- 
evant and  dangerous  description."  The  compendium  just 
quoted,  of  the  exception  now  under  discussion,  is  so  accurate 
and  concise  that  no  other  text  writers  will  be  cited,  although 
there  are  many  of  them.  There  is,  indeed,  no  room  for  dis- 
cussion in  regard  to  the  general  principles  upon  which  evi- 
dence is  admitted  to  show  that  a  defendant  is  guilty  of  other 
felonies  or  misdemeanors  than  the  one  upon  which  he  is  tried. 
As  stated  in  People  v.  /Sharp  (107  N.  Y.  467),  "  whether  the 
evidence  in  any  particular  case  comes  within  the  well-known 
exceptions  to  the  general  rale  is  often  tlie  difficult  question, 
and  not  as  to  what  the  rule  itself  really  is." 

Before  adverting  to  the  facts  and  circumstances  upon  which 
the  prosecution  rests  its  claim  that  there  is  such  a  connection 
between  the  alleged  killing  of  Bamet  and  the  killing  of  Mrs. 
Adams  as  to  justify  proof  of  the  former  in  support  of  the 
latter,  we  will  pursue  the  course  hitherto  adopted  in  citing 
some  authorities  upon  which  the  prosecution  rely  and  which 
illustrate  and  limit  the  exceptions  to  the  general  rule.  In 
Goersen  v.  Commonwealth  {supra)  the  deatlis  of  the  defend- 
ant's mother-in-law  and  wife,  respectively,  were  connected  by 
evidence  tending  to  show  defendant's  design  to  obtain  posses- 
sion of  their  property.  There  was  a  single  motive,  intent  and 
purpose.  In  Hester  v.  Commonwealth  (85  Pa.  St.  139),  which 
is  known  as  one  of  the  "  Molly  Maguire  "  cases,  the  defend- 
ants were  on  trial  for  a  murder  which  had  been  preceded 
by  a  highway  robbery  in  which  they  were  implicated.  Evi- 
dence was  received  to  show  that  the  defendants  were  members 
of  a  secret  society  which  had  for  its  object  the  commission 
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of  various  crimes,  such  as  beatings,  arsons,  robberies  and  mur- 
ders, and  the  protection  of  its  members  fVom  arrest  and  punish- 
ment by  secreting  them,  aiding  them  to  escape  and  otherwise. 
This  was  held  to  be  competent  to  show  that  the  crime  charged 
was  within  the  scope  of  the  purposes  for  which  tlie  conspira- 
tors were  banded  together  and  to  explain  and  corroborate 
other  testimony  which  bore  directly  upon  the  commission  of 
the  crime  charged.  In  People  v.  Zucker  (20  App.  Div.  363 ; 
affd.,  154  N.  Y.  770)  the  crime  charged  was  arson  in  the 
first  degree  for  burning  a  building  in  New  York  city. 
It  appeared  that  in  August,  1891,  the  defendant  had  a  house 
in  Xew  York  city  containing  some  furniture.  The  furni- 
ture was  removed  to  a  house  in  Newark,  N.  J.  The  defend- 
ant stated  to  an  accomplice,  who  was  a  witness  for  the  prose- 
cution, that  his  object  in  removing  the  furniture  was  to  have 
it  insured  in  the  name  of  Seltzer,  because  he,  the  defendant, 
had  been  blacklisted  by  the  insurance  companies  and  could 
not  get  it  insured  in  his  own  name.  On  January  4th,  1892, 
the  house  in  New  York  was  burned,  and  a  few  days  before 
that  the  furniture  in  Newark  had  also  been  burned.  It  was 
held  that  evidence  in  respect  to  the  Newark  fire  was  compe- 
tent upon  the  ground  that  both  arsons  were  perpetrated  with 
a  single  object  and  motive  and  in  pursuance  of  the  same  plan. 
The  court  said :  "  Where  one  crime  is  committed  to  prepare 
the  way  for  another,  and  the  commission  of  the  second  crime 
is  made  to  depend  upon  the  perpetration  of  the  first,  the  two 
become  connected  and  related  transactions,  and  the  proof  of 
the  commission  of  the  first  offense  becomes  relevant  to  show 
the  motive  for  the  perpetration  of  the  second."  In  Hope  v. 
People  (83  N.  Y.  418)  the  defendant  was  indicted  and  tried 
for  the  crime  of  robbery  in  the  first  degree.  The  evidence 
disclosed  that  a  number  of  masked  men  entered  the  apartment 
of  the  janitor  of  a  bank  and  forcibly  took  from  him  the  key 
to  the  bank.  The  bank  was  burglarized  on  the  same  occasion. 
The  two  crimes  were  held  to  be  so  connected  that  evidence  of 
the  burglary  was  deemed  competent  to  connect  the  defendant 
with  the  robbery.     In  People  v.  Murphy  (135  N.  Y.  451)  the 
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defendant  was  convicted  of  the  crime  of  arson  in  the  third 
degree.  The  specific  charge  was  that  defendant  had  burned 
a  barn  belonging  to  the  man  by  whom  he  had  been  employed 
as  coachman  and  gardener.  The  defendant  had  been  discharged 
from  this  position.  A  poisonous  preparation  had  been  kept  in 
the  barn  for  use  in  destroying  insects  in  the  garden.  The 
defendant  knew  of  this.  Evidence  was  received  to  show  that 
on  the  night  of  the  fire  and  before  it  occurred,  a  span  of  horses,  a 
pony  and  a  cow  had  been  poisoned  and  died.  This  evidence  was 
held  competent  as  tending  to  prove  that  the  injury  to  the 
animals  was  done  by  the  incendiary  and  as  a  part  of  the  same 
criminal  scheme  which  resulted  in  the  destruction  of  the  bam. 
In  Kramer  v.  Commonwealth  (87  Pa.  St.  301)  the  defendant 
was  convicted  of  arson  in  attempting  to  burn  a  hotel  of  which  he 
had  been  an  inmate.  The  evidence,  which  was  circumstantial, 
pointed  to  the  defendant  as  the  guilty  person.  Evidence  was 
oflEered  and  received  to  show  that  two  days  after  the  first 
attempt,  which  had  proved  abortive,  the  defendant  was  appre- 
hended with  combustible  materials  in  his  possession,  under 
circumstances  which  strongly  indicated  a  second  attempt  at 
burning  the  hotel.  The  evidence  was  held  to  be  competent  to 
show  a  renewed  purpose  to  accomplish  the  crime  previously 
attempted  and  to  identify  the  person  who  made  both  attempts. 
In  approving  of  this  ruling  the  court  quoted  with.approval  the 
statement  in  Shqffner  v.  Commoriwealth  (72  Pa.  St.  63),  that 
"  to  make  one  crime  evidence  of  another  a  connection  between 
thejn  must  have  existed  in  the  mind  of  the  actor,  linking  them 
together  for  some  purpose  he  intended  to  accomplish  ;  or  it 
must  be  necessary  to  identify  the  person  of  the  actor  by  a 
connection  which  shows  that  he  who  committed  the  one  must 
have  done  the  other."  There  are  other  cases  where  two  or 
more  crimes  are  so  connected  that  it  is  impossible  to  distinguish 
them  and  proof  of  all,  in  the  eflEort  to  establish  one,  is  a  part 
of  the  rea  gestce.  .  Illustrations  of  this  class  will  be  found  in 
Brown  v.  Oommonwealth  (76  Pa.  St.  319)  in  which  defend- 
ant killed  a  man  and  his  wife,  at  the  same  time  and  place, 
under  circumstances  showing  that  both  were  committed  by 
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the  same  person ;  and  in  People  v.  Foley  (64  Mich.  148), 
where  tlie  defendant  murdered  his  two  cliildren  in  the  same 
bed  and  at  the  same  time. 

Without  further  multiplying  the  cases  which  exemplify  and 
support  the  exception  to  the  general  rule,  that  extraneous 
crimes  may  be  proven  to  establish  the  specific  crime  charged, 
when  all  are  shown  to  have  been  committed  in  pursuance  of  a 
common  design,  or  when  they  are  so  connected  that  evidence 
of  one  tends  to  prove  the  other,  w^e  will  now  quote  from  a 
single  authority  which  clearly  and  succinctly  prescribes  the 
limitations  of  this  exception  and  the  reasons  for  careful  judi- 
cial discrimination  in  its  application.  hiShaffnerw,  Com- 
monwealth {supra)  the  highest  court  of  Pennsylvania  said : 
•"  To  make  one  criminal  act  evidence  of  another,  a  connection 
between  them  must  have  existed  in  the  mind  of  the  actor  link- 
ing them  together  for  some  purpose  he  intended  to  accom- 
plish ;  or  it  must  be  necessary  to  identify  the  person  of  the 
actor  by  a  connection  which  shows  that  he  who  committed  the 
one  must  have  done  the  other.  Without  this  obvious  connec- 
tion it  is  not  only  unjust  to  the  prisoner  to  compel  him  to 
acquit  himself  of  two  offenses  instead  of  one,  but  it  is  detri- 
mental to  justice  to  burden  a  trial  with  multiplied  issues  that 
tend  to  confuse  and  mislead  the  jury.  The  most  guilty  crimi- 
nal may  be  innocent  of  other  offenses  charged  against  him,  of 
which,  if  fairly  tried,  he  might  acquit  himself.  From  the 
nature  and  prejudicial  character  of  such  evidence  it  is  obvious 
it  should  not  be  received,  unless  the  mind  plainly  perceives 
that  the  commission  of  one  tends,  by  visible  connection,  to 
prove  the  commission  of  the  other  by  the  prisoner.  If  the 
evidence  be  so  dubious  that  the  judge  does  not  clearly  perceive 
the  connection,  the  tenetit  of  tlie  doubt  should  be  given  to 
the  prisoner  instead  of  suffering  the  minds  of  the  jurors  to 
be  prejudiced  by  an  independent  fact  carrying  with  it  no 
proper  evidence  of  the  particular  guilt."  This  statement 
voices  the  key  note  of  the  distinction  between  the  civil 
law  and  our  own  more  merciful  common  law.  Under  the 
former  there  is  no  presumption  of  innocence.    A  mere  official 
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charge  of  crime  puts  the  accused  upon  his  defense.  His  his- 
tory is  an  open  book,  every  page  of  which  may  be  reid  in 
evidence  by  the  prosecution.  Every  crime  or  indiscretion  of 
his  life  may  be  laid  bare  to  feed  the  presumption  of  guilt. 
How  different  is  our  own  common  law,  which  is  the  product 
of  all  the  wisdom  and  humanity  of  all  the  ages.  Under  it  the 
accused  comes  into  a  court  of  justice,  panoplied  in  the  pre- 
sumption of  innocence,  which  shields  him  until  his  guilt  is 
established  beyond  a  reasonable  doubt.  His  general  character 
can  be  thrown  into  the  balance  by  no  one  but  himself.  The 
incidents  of  his  life,  not  connected  with  the  crime  charged, 
are  his  sacred  possession.  .  He  faces  his  accuser  in  the  light  of 
a  distinct  charge,  with  the  assurance  that  no  other  will  be,  or 
can  be,  proved  against  him. 

Let  us  now  endeavor  to  make  a  practical  application  of 
these  principles  to  the  case  at  bar,  remembering  that  the 
subjects  of  motive,  intent,  accident  and  mistake  have  already 
been  discussed,  and  that  the  subject  of  identity  remains  for 
separate  consideration.  Mrs.  Adams  was  killed  on  the  28th 
day  of  December,  1898.  The  cause  of  the  latter's  death  was 
clearly  established  by  evidence  connected  with  a  definite 
motive  and  unmistakable  intent.  The  only  mistake  or  acci- 
dent that  was  possible  did  in  fact  happen.  The  intended 
victim  innocently  administered  the  poison  to  another.  We 
are,  therefore,  to  consider  whether  the  killing  of  Mrs.  Adams 
and  the  alleged  killing  of  Barnet  were  part  of  a  common 
plan  or  scheme,  or  were  so  connected  that  evidence  of  the 
d^ath  of  Barnet  and  its  cause  tended  to  prove  the  murder  of 
Mrs.  Adams.  Barnet  died  on  the  10th  day  of  November,  1898. 
Subsequent  events  proved  that  he  died  of  mercuric  poison- 
ing. Tliere  was  no  evidence  tending  to  connect  the  defend- 
ant with  the  sending  of  the  poison  to  Barnet,  except  the  infer- 
ence which  may  be  drawn  from  the  assumption  that  it  was 
sent  by  mail,  and  this  assumption  is  based  upon  the  utterly 
incompetent  statement  of  Barnet  to  his  physicians.  The 
motive  for  the  alleged  killing  of  Barnet  is  so  distinct  from  the 
motive  assigned  for  the  crime  charged  in  the  indictment  that 
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a  new  and  common  motive  is  sought  in  the  alleged  forgeries 
of  the  defendant,  -and  this,  an  we  have  seen,  is  the  creation  of 
counsel  upon  the  argument  >A  the  appeal,  never  having  been 
suggested  upon  the  trial.  I'he  motive  against  Barnet,  exploited  \ 
upon  the  trial,  was  without  the  support  of  evidence  since  a 
large  part  of  the  testi»uony  upon  that  subject  was  stricken  from 
the  record.  But  assuming  for  present  purposes  that  the 
prosecution  did  in  fact  prove  all  that  it  sought  to  prove,  it  is 
impossible  to  perceive  any  legal  connection  between  the  two 
cases.  Barnet  was  said  to  have  been  poisoned  because  he  had 
interfered  in  the  defendant's  love  affair.  Cornish  was  to  be 
poisoned  because  he  had  incurred  the  hatred  of  the  defendant 
as  the  result  of  quarrels  between  them  over  club  matters. 
Barnet  died  November  10th,  and  Mrs.  Adams  died  seven 
weeks  later.  Let  us  suppose  that  the  defendant,  having  a 
motive  for  the  killing  of  Barnet,  had  shot  and  killed  him  in 
November,  1898  ;  and  that  in  darkness  of  night  on  the  28th 
day  of  December,  1898,  some  one  had  shot  and  killed  Mrs, 
Adams  while  she  was  near  to  Cornish ;  that  in  a  subsequent 
investigation  it  had  transpired  that  defendant  also  had  a  dif- 
ferent motive  for  killing  Cornish,  thus  creating  the  suspicion 
that  the  bullet  which  killed  Mrs.  Adams  had  been  intended 
for  Cornish,  could  it  be  shown  that  the  defendant  shot 
Barnet  to  prove  that  he  shot  Mrs.  Adams  ?  The  two  deaths 
were  caused  by  the  same  means,  at  different  times,  inspired 
by  separate  motives,  and  charged  against  one  person.  Is  there 
any  connection  between  the  two  crimes  ?  ^     - 

It  is  said  that  the  connection  is  established  by  the  "  Bar- 
net"  and  "Cornish"  letter  box  correspondence.  Let  us 
assume  for  the  present  that  the  "  Barnet "  letters  were  com- 
petent for  all  the  purposes  for  which  they  were  Used.  Refer- 
ring to  the  "Barnet"  correspondence  and  its  incidents,  it 
appears  that  the  defendant  rented  a  letter  box  in  the  name  of 
Barnet.  Through  it  the  letters  addressed  to  Barnet  were 
received.  There  is  no  suggestion  of  Cornish  in  the  renting 
of  the  box  or  in  any  of  the  communications  which  passed  to 
and  fro  in  the  name  of  Barnet.    When  the  defendant  under- 
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takes  to  describe  a  person  who  is  not  Barnet,  as  it  is  said  he 
did  in  the  "diagnosis  blank,"  he  describes  himself.  Seven 
months  later,  and  six  weeks  after  the  death  of  Barnet,  the 
defendant  rents  a  letter  box  in  the  name  of  Cornish.  This 
was  the  medium  under  cover  of  which  the  "  Cornish  "  corre- 
spondence was  sent  and  received.  Neither  in  the  renting  of 
this  box  nor  in  any  of  the  letters  addressed  to  or  written  in  the 
name  of  Cornish  is  there  any  reference  to  the  Barnet  case. 
Where  is  the  connection  between  them  ?  It  is  argued  that  it 
exists  in  the  similarity  of  tlie  methods  employed  in  the  two 
cases  and  in  the  identity  of  the  remedies  written  for  in  both 
names.  It  is  true  that  "  Calthos  "  and  "  Kutnow "  powder 
were  found  among  the  belongings  of  Barnet.  The  same 
things  were  found  in  the  letterbox  agency  of  Koch,  addressed 
to  Cornish,  but  placed  in  the  wrong  box  and,  therefore,  never 
delivered  until  given  up  to  the  police.  What  do  these  things 
prove  ?  Simply  this :  that  if  the  same  person  was  operating 
through  both  boxes  he  was  employing  similar  means  for 
different  ends  or  for  some  common  purpose  not  disclosed  by 
this  record.  The  methods  referred  to  are  as  identical  as  any 
two  shootings,  stabbings  or  assaults,  but  no  more  so.  In  this 
connection  it  may  be  well  to  remember  that  "  Kutnow  "  powder 
was  not  written  for  in  the  name  of  Cornish  until  the  2l8t  day 
of  December,  1898,  the  very  day  on  which  the  bottle  holder  was 
purchased  which  exactly  fitted  the  bottle  of  "  bromo  seltzer  " 
containing  the  poison  sent  to  Cornish.  This  would  indicate  that 
when  the  "  Cornish  "  letter  was  written,  asking  for  a  sample 
of  "  Kutnow  "  salts,  the  vehicle  had  already  been  chosen  for 
the  poison  that  was  to  be  sent  Cornish.  While  this  fact 
would  not  necessarily  be  inconsistent  with  the  poisoner's 
efforts  to  obtain  other  materials  to  effect  his  designs  if  the 
"  bromo  seltzer  "  should  fail,  it  remains  true  that  whatever  was 
done  in  December  had  reference  to  the  death  of  Cornisli^^and 
not  of  Barnet,  the  latter  having  died  in  November.  It  is 
also  urged  that  the  poison  which  caused  the  death  of  Mrs. 
Adams  was  one  which  could  only  be  secretly  and  successfully 
produced  and  administered  by  a  person  who  had  the  requisite 
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knowledge  and  skill,  and,  therefore,  it  was  proper  to  show  the 
use  of  the  same  poison  in  a  previous  ease.  Other  evidence 
had  been  properly  admitted  to  show  that  the  defendant  had 
the  knowledge,  skill,  appliances  and  opportunity  to  produce 
the  poison  used  in  the  Adams  case.  It  is  as  plain  as  that  two 
and  two  make  four  that  the  man  who  could  produce  it  in  one 
case  could  do  so  in  another.  -  But  the  naked  fact  that  the 
same  means  were  used  in  the  two  cases  simply  proves  that  two 
distinct  crimes  may  have  been  committed  by  the  same  person 
by  similar  means.  There  is  not  a  fact  or  circumstance  in  the 
Barnet  case  that,  taken  by  itself,  legitimately  tends  to  prove  / 

any  essential  fact  in  the  Adanis  case  until  we  come  to  the  sub- 
ject of  the  handwriting  of  the  "  Barnet "  and  "  Cornish  "  let- 
ters, and  that  will  be  considered  under  the  head  of  handwrit- 
ing evidence. 

Fifth.   As  to  identity. 

Another  exception  to  the  general  rule  is,  that  when  the  evi- 
dence of  an  extraneous  crime  tends  to  identify  the  person  who 
committed  it  as  the  same  person  who  committed  the  crime 
charged  in  the  indictment,  it  is  admissible.  There  are  not 
many  reported  cases  in  which  this  exception  seems  to  have 
been  affirmatively  applied.  A  far  larger  number  of  cases, 
while  distinctly  recognizing  its  existence,  have  held  it  inap- 
plicable to  the  particular  facts  then  before  the  court.  The 
reason  for  this  is  obvious.  In  the  nature  of  things  there  can- 
not be  many  cases  where  evidence  of  separate  and  distinct 
crimes,  with  no  unity  or  connection  of  motive,  intent  or  plan, 
will  serve  to  legally  identify  the  person  who  committed  one 
as  the  same  person  who  is  guilty  of  the  other.  The  very  fact 
that  it  is  much  easier  to  believe  in  the  guilt  of  an  accused*  per- 
son  when  it  is  known  or  suspected  that  he  has  previously  com- 
mitted a  similar  crime  proves  the  dangerous  tendency  of  such 
evidence  to  convict,  not  upon  the  evidence  of  the  crime 
charged,  but  upon  the  superadded  evidence  of  the  previous 
crim0.  Hence  our  courts  have  been  proverbially  careful  to 
subject  such  evidence  to  the  most  rigid  scrutiny,  and  have 
invariably  e::cluded  it  in  cases  where  its  relevancy  and  com- 
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v^  petency  was  not  clearly  shown.  As  was  said  in  People  v. 
Sharp  (107  N.  Y.  471)  such  evidence  "  tends  necessarily  and 
directly  to  load  the  prisoner  down  with  separate  and  distinct 
charges  of  past  crime,  which  it  cannot  be  supposed  he  is  or 
will  be  in  proper  condition  to  meet  or  explain,  and  which  nec- 
essarily tend  io  very  gravely  prejudice  him  in  the  minds  of 
the  jury  upon  the  question  of  his  guilt  or  innocence."  Such 
evidence  gives  opportunity  for  the  conviction  of  an  accused 
person  upon  mere  prejudice  instead  of  by  evidence  showing 
the  actual  commission  of  the  crime  for  which  a  defendant 
is  on  trial.  It  compels  a  defendant  to  meet  an  accusation 
not  charged  in  the  indictment,  which  he  might  successfully 
refute  if  given  the  opportunity  to  do  so,  unembarrassed  by 
other  issues.  Before  applying  the  exception  under  discus- 
/  sion  to  the  case  at  bar,  let  us  examine  a  few  authorities 
which  illustrate  the  theory  upon  which  evidence  of  previous 
crimes  is  admissible  to  identify  the  person  who  is  charged  with 
the  commission  of  the  crime  set  forth  in  the  indictment.  In 
People  V.  Rogers  (71  Cal.  565)  the  defendant  was  convicted  of  a 
murder  committed  by  him  while  burglariously  entering  the 
house  of  the  deceased.  Evidence  was  received  tending  to  show 
that  the  defendant  had  committed  a  prior  burglary  at  which  he 
had  stolen  a  knife  and  chisel,  and  still  another  burglary  at  which 
he  had  stolen  a  pistol.  The  evidence  also  tended  to  show 
that  the  burglary  at  the  house  of  the  deceased  had  been  com- 
mitted by  means  of  the  knife  and  chisel,  and  that  the 
deceased  had  been  killed  with  the  pistol  which  the  defend- 
\  ant  had  previously  stolen.  It  will  be  seen  at  once  that  there 
was  such  a  palpable  connection  between  the  several  crimes 
referred  to  that  the  identification  of  the  means  used  in  the 
commission  of  the  crime  charged,  while  incidentally  proving 
the  defendant  guilty  of  other  crimes,  also  directly  identified 
him  as  the  person  who  was  guilty  of  the  murder.  In  Com- 
monwealth  v.  Choate  (105  Mass.  451)  the  defendent,  a  ship 
joiner,  was  indicted  for  burning  the  buildings  of  one  Acker- 
man.  The  charred  remains  of  a  box,  of  peculiar  construction 
and  equipment,  were  found  on  the  ground  beside  one  of  these 


1901.]  People  v.  Molineux.  315 

N.  Y.  Rep.]         Opinion  of  the  Court,  per  Werner,  J. 

buildings.  After  the  fire  tlie  defendant  fled  from  the  state. 
Soon  thereafter  his  shop  was  searched  and  certain  tools  -and 
materials  were  found  which,  upon  inspection  and  comparison, 
tended  to  show  that  the  box  found  at  Ackerman's  buildings 
had  been  made  in  the  defendant's  shop  from  the  materials 
and  with  the  tools  that  were  there.  Another  box  of  similar 
design,  material  and  workmanship  had  been  previously  found 
at  a  church  nearby,  under  conditions  indicating  an  attempt 
at  incendiarism.  Comparison  was  made  between  the  box  first 
found  and  a  piece  of  wood  in  defendant's  shop,  and  it  was 
shown  that  they  had  been,  originally,  parts  of  the  same 
piece  of  wood.  An  anonymous  letter  which  had  been  sent  to 
the  municipal  authorities,  threatening  general  incendiarism, 
was  shown  to  have  been  written  by  the  defendant.  The 
admission  of  the  evidence  relating  to  the  box  found  at  the 
church  was  upheld  on  the  ground  that  "  it  tended  to  show 
that  the  defendant  was  possessed  of  the  requisite  skill, 
materials,  tools  and  opportunity  to  have  made  the  box  used 
at  the  Ackerman  fire,"  and  in  connection  with  said  letter, 
"  to  show  that  the  defendant  made  both  boxes  with  the  single 
motive  "  expressed  in  the  letter.  As  proof  of  the  crime  there 
charged  depended  wholly  upon  circumstantial  evidence,  the 
mere  finding  of  the  box  at  Ackerman's  buildings  was  not  suffi- 
cient to  establish  either  motive  or  intent.  Evidence  of  other 
attempts  at  arson  was,  therefore,  necessary  and  competent  to 
establish  these  essential  elements  of  the  crime  charged.  Such 
evidence  was,  of  course,  not  rendered  incompetent  because  it 
also  tended  to  identify  the  defendant  as  the  person  who  was 
guilty  of  that  crime.  In  Hope  v.  People  (supra)  a  robbery 
committed  by  masked  men  was  followed  by  burglary  of  a 
bank.  The  janitor  of  the  bank  had  been  robbed  of  the  key 
thereto  by  these  men.  Evidence  of  the  burglary  was  held 
proper  to  identify  those  known  to  have  been  implicated 
therein  with  the  persons  who  had  committed  the  robbery. 
In  Hex  V.  Clewea  (4  Car.  &  Payne,  221),  a  nisi  prius  case, 
imperfectly  reported,  there  was  a  question  of  identity.  A. 
was  indicted  for  the  murder  of  H.    The  theory  of  the  prose- 
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cutioii  was  that  A.  having  raalice  against  P.,  hired  H.  lo  murder 
him  ;  that  H.  having  committed  the  murder,  but  having  been 
detected  in  the  act,  A.  murdered  H.  to  prevent  the  dis- 
covery of  his  (A.'s)  guilt.  In  each  of  the  last  two  cases  there 
was  an  immediate  and  direct  connection  between  the  crime 
charged  and  the  extraneous  crime  proved.  In  the  first  case  the 
burglary  of  the  bank,  by  men  who  were  known,  with  the  key 
of  which  the  janitor  had  been  robbed,  directly  identified  the 
burglars  as  the  masked  men  ^ho  but  a  moment  before  com- 
mitted the  robbery  which  was  charged  in  the  indictment.  In 
tlie  second  case,  proof  that  the  defendant  hired  H.  to  murder 
P.,  and  that  11.  was  detected  in  the  act,  was  cogent  evidence 
that  the  same  man  who  had  hired  the  assassin  had  a  motive 
for  getting  rid  of  him  when  his  confession  seemed  imminent. 
What  is  there  in  the  evidence  of  the  alleged  killing  of  Barnet 
that  tends  to  identify  the  defendant  as  the  person  who  poi- 
soned-Mrs.  Adams?  Assuming  Barnet  to  have  been  killed  by 
the  defendant,  the  crime  has  its  own  separate  motive,  intent 
and  plan.  This  is  equally  true  of  the  crime  charged  in  the 
indictment.  The  mere  fact  that  the  two  crimes  are  parallel 
as  to  the  methods  and  means  employed  in  their  execution* 
does  not  serve  to  identify  the  defendant  as  the  poisoner  of 
Mrs.  Adams  unless  his  guilt  of  the  latter  crime  may  be 
inferred  from  its  similarity  to  the  former.  Such  an  inference 
might  be  justified  if  it  had  been  shown  conclusively  that  the 
defendant  had  killed  Barnet  and  that  no  other  person  could 
have  killed  Mrs.  Adams.  But  no  such  evidence  was  given. 
The  evidence  tended  to  show  that  the  defendant  had  the 
knowledge,  skill  and  material  to  produce  the  poison  which 
was  sent  to  Cornish.  But  he  was  not  shown  to  be  the  only 
person  possessed  of  this  knowledge,  skill  and  material. 
Indeed,  it  is  common  knowledge  that  there  are  many  such 
persons.  Therefore,  the  naked  similarity  of  these  crimes 
proves  nothing./  •  It  is  said  that  the  renting  by  the  defendant 
of  two  letter  boxes,  one  in  the  name  of  Barnet  and  tlie  other 
in  the  name  of  Cornish,  and  the  correspondence  which  passed 
through  themi  proves  that  the  man  who  I'ented  both  boxes  and 
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carried  on  the  correspondence  is  the  same  man  who  committed 
both  murders.  Let  us  see  how  logical  this  deduction  is.  As 
we  have  shown,  there  -is  nothing  in  common  between  the  sub- 
ject-matter of  the  Barnet  correspondence  and  the  Cornish  cor- 
respondence except  the  fact  that  in  tho  main  it  all  relates  to 
advertised  remedies  for  impotenco.  There  is  one  letter  in 
each  series  in  which  the  writer  sends  for  "Calthos."  One 
"  Cornish  "  letter  asks  for  a  sample  of  "  Kutnow  "  powder. 
A  box  of  this  powder  is  found  in  the  "  Barnet "  letter  box  and 
another  is  found  in  the  "Cornish"  letter  box.  Assuming 
Barnet  to  have  been  poisoned  with  cyanide  of  mercury  con- 
tained in  "  Kutnow  "  powder  administered  to  or  taken  by  him, 
it  is  clear  that  the  package  found  in  the  "Barnet"  letter  box 
did  not  contain  the  powder  used  for  that  purpose,  and  it  is 
equally  clear  that  no  one  is  shown  to  have  written  for  "  Kut- 
now" powder  in  the  name  of  Barnet.  The  "Kutnow" 
powder  found  in  the  "  Cornish "  letter  box  could  not  have 
been  placed  there  until  after  the  poisoner  had  decided  to  use 
"  bromo  seltzer  "  in  the  Cornish  case,  for  the  bottle  holder  was 
purchased  on  the  same  day  that  the  "  Cornish  "  letter  box  was 
rented,  and  that  was  seven  weeks  after  the  death  of  Barnet. 
.  All  that  is  shown  by  the  character  of  this  correspondence  is 
that  defendant  used  the  names  of  Barnet  and  Cornish  to  carry 
it  on  and  that  it  related  generally  to  a  common  subject  not 
connected  with  either  of  the  alleged  murders.  As  the  con- 
tents of  none  of  the  letters  in  the  one  series  contain  any  refer- 
ence to  or  throw  any  light  upon  the  matters  referred  to  in  the 
other  series,  it  is  difficult  to  understand  how  the  letters  in  the 
Barnet  series  tend  to  identify  the  murderer  of  Mrs.  Adains^ 
As  briefly  as  possible,  we  have  discussed  each  of  the  five  fore- 
going exceptions  to  the  general  rule  in  the  effort  to  exclude 
them,  one  by  one,  from  application  to  the  case  at  bar.  If,  as 
we  think,  we  have  successfully  eliminated  each  of  them,  then 
they  are  all  removed  from  the  case,  and  it  necessarily  follows 
that  none  of  the  evidence  tending  to  prove  the  poisoning  of 
Barnet  was  relevant  or  competent  to  prove  the  murder  of 
Mrs.  Adam  p.  — 
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Before  leaving  this  point  it  may  be  added  that  even  if  the 
evidence  relating  to  the  death  of  Bamet  were  generally  com- 
petent for  the  purpose  of  proving  the  murder  of  Mrs.  Adams, 
yet  there  was  fatal  error  in  the  admission  of  the  statements 
made  by  Dr.  Douglass  as  to  what  Bamet  had  told  him  with 
reference  to  receiving  the  box  of  "  Kutnow  powder"  by  mail. 
This  evidence  was  clearly  incompetent.  It  may  be  conceded 
for  the  purposes  of  this  discussion  that  when  evidence  of  an 
extraneous  crime  is  admissible  to  prove  the  crime  for  which  a 
defendant  is  on  trial,  it  is  not  necessary  to  prove  every  fact 
and  circumstance  relating  to  the  extraneous  crime  that  would 
be  essential  to  sustain  a  conviction  thereof.  But  it  cannot 
require  serious  argument  to  show  that  such  evidence,  to  be 
admissible,  must  be  relevant  and  competent  to  the  issue  on 
trial,  '  There  was,  therefore,  no  competent  testimony  in  the 
case  that  Barnet  ever  received  "  Kutnow  "  powder  through 
the  mail,  and  as  there  was  nothing  in  the  "  Bamet "  correspond- 
ence to  show  that  the  defendant  had  ever  written  for  "  Kut- 
now "  powder  in  the  name  of  Barnet  or  in  any  other  name 
until  the  Cornish  letter  of  December  22nd,  1898,  was  written, 
the  record  is  barren  of  evidence  which  tends  to  connect  the 
the  defendant  with  the  killing  of  Bamet.^.  At  this  point  it  is 
proper  to  observe,  also,  that  even  if  it  could  have  been  proper 
to  prove  two  distinct  crimes  with  separate  motives,  there  was 
an  utter  absence  of  evidence  of  motive  in  the  Barnet  case. 
The  evidence  of  the  witness  Rachel  Green,  to  the  effect  that 
the  defendant  and  his  wife  had  lived  together  before  their 
marriage,  was  stricken  out  upon  the  court's  own  motion,  on 
the  ground  that  the  district  attorney  had  not  connected  it  with 
the  defendant  nor  made  it  material  to  the  case  ^t  bar  as  he 
had  promised  to  do.  This  evidence  was,  however,  not  etricken 
out  until  it  had  been  in  the  case  a  full  month,  and  even  then 
the  district  attorney  was  permitted  to  present  the  case  to  the 
jury  precisely  as  tliough  the  evidence  had  been  retained. 

As  to  the  evidence  of  handwriting. 

For  the  purpose  of  proving  that  the  defendant  wrote  the 
address  upon  the  package  of  poison  received  by  Cornish,  the 
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prosecution  offered  and  the  court  admitted,  as  standards  of 
comparison,  three  classes  of  writings.  The  first  class  con- 
sisted of  fifty-six  specimens  of  defendant's  handwriting  gath- 
ered from  various  places  and  in  sundry  ways,  and  conceded 
by  him  at  the  trial  to  be  his  genuine  handwriting.  The  sec- 
ond claas  consisted  of  the  so-called  "  request  writings,"  seven 
in  number,  admitted  to  have  been  written  by  the  defendant 
under  the  circumstances  disclosed  in  the  statement  of  facts. 
The  third  class  consisted  of  nine  so-called  "  Barnet "  letters, 
five  "  Barnet "  envelopes  and  three  so-called  "  Cornish  "  letters. 
These  Barnet  and  Cornish  letters,  although  unlike  in  many 
respects,  and  introduced  in  part  for  different  purposes,  may  be 
classed  together  in  considering  the  questions  arising  out  of  the 
exceptions  taken  to  the  rulings  of  the  court  upon  the  subject 
of  comparison  of  handwriting. 

The  facts  upon  which  the  prosecution  based  the  charge  that 
the  defendant  had  written  the  writings  of  the  third  class,  and 
the  facts  necessary  to  be  understood  in  considering  the  admissi- 
bility of  the  writings  of  the  second  class,  briefly  recapitulated, 
are  as  follows  :  On  the  27th  day  of  Maj^  1898,  the  defendant 
rented  a  letter  box  in  the  name  of  H.  C.  Barnet  from  one 
Heckman,  who  kept  a  private  letter  box  agency  at  No.  257 
W.  42nd  street,  New  York  city.  The  nine  "  Barnet "  letters 
consist  of  Exhibits  B,  C,  F,  H,  I,  M,  O,  P  and  Q.  The  envel- 
opes consist  of  Exhibits  B',  J,  K,  N  and  R.  These  letters 
were  addressed  to  various  manufacturers  of  proprietary  medi- 
cines for  remedies.  None  of  them  referred  in  terms  to  any 
fact  or  circumstance  connected  with  the  death  of  Mrs.  Adams. 
All  of  these  letters  are  said  by  the  experts  to  disclose  certain 
peculiarities  of  handwriting  which  also  appear  in  the  "  Cor- 
nish "  letters,  in  the  poison  package  address  and  in  the  con- 
ceded writings  of  the  defendant.  One  of  these,  the  "  diagnosis 
blank,"  written  in  the  name  of  Barnet,  is  said  to  describe  the 
defendant  and  not  Barnet.  The  "  Cornish "  letters  embrace 
Exhibits  D,  E  and  G.  Exhibit  D  is  one  addressed  to  Steai*ns 
&  Co.,  asking  for  information  about  Harpster.  Exhibit  E  is 
a  letter  to  Kutnow  Bros.,  asking  for  a  sample  of  salts,  and 
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Exhibit  Q  is  the  letter  to  Van  Mohl  &  Co.,  asking  for  "  live 
days'  trial."  As  we  have  seen,  these  three  letters  were  writ- 
ten upon  the  egg-blue,  tri-crescent  paper,  which  was  also  used 
in  writing  the  "  Burns  "  letter  (Exhibit  2),  which  paper  was  of 
the  same  character  and  description  as  that  seen  by  the  witness 
Melando  in  the  drawer  of  the  sideboard  in  the  defendant's 
room  at  the  Hermann  factory  in  Newark.  The  second  class 
consists  of  the  so-called  "  request  writings,"  embracing  Exhibits 
3,  4,  6,  7,  8,  9  and  10,  written  by  the  defendant  in  the  pres- 
ence and  at  the  suggestion  of  Kinsley,  the  handwriting  expert 
who  had  been  retained  by  Capt.  McClusky  as  early  as  the  1st 
day  of  January,  1899.  The  admission  by  the  trial  court  of 
these  standards  of  comparison  raises  interesting  and  impoi*t- 
ant  questions  which  will  be  considered  in  their  order. 

The  first  point  made  by  the  defendant  is  that  comparison 
of  the  address  upon  the  poison  package  could  not  be  made 
with  any  other  writings  whatever  under  the  statutes  regulat- 
ing the  subject  in  this  state.  When  the  genuine  writings  of 
the  defendant,  known  in  the  case  as  the  ^^  conceded  writings," 
were  offered  by  the  prosecution  as  standards  of  comparison, 
the  defendant  objected  to  them  upon  the  ground  that  compar- 
ison of  handwriting  is  competent  only  in  a  case  in  which  the 
disputed  writing  is  the  subject-matter  of  the  issue  to  be  tried, 
and  never  when  it  is  only  evidentiary ;  in  other  words,  that 
comparison  may  be  made  when  the  disputed  writing  is  the 
fact  in  issue,  but  not  when  it  is  merely  a  fact  relevant  to 
the  issue.  The  disposition  of  this  objection  goes  to  the  founda- 
tion of  the  People's  case,  and  requires  a  statement  of  the  rule 
at  common  law  and  of  its  statutory  modifications. 

There  is  some  difference  of  opinion  among  the  highest  courts 
of  the  several  states  concerning  the  extent  to  which  compari- 
son of  handwritings  may  be  made  at  common  law.  The  rale 
long  established  in  England,  which  was  adopted  in  this  state 
and  existed  until  the  enactment  of  the  statute  of  1880,  was 
briefly  this :  Whenever  it  was  relevant,  according  to  the 
general  rules  of  evidence,  to  prove  that  any  person  had  or  had 
not  written  a  particular  paper,  such  proof  might  be  made 
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either  (1)  by  witnesses  who  had  seen  the  paper  written,  or  to 
whom  it  had  been  acknowledged,  or  (2)  by  witnesses  familiar 
with  the  handwriting  of  the  person  charged  to  be  the  writer, 
and  who  were  able  to  testify  from  their  familiarity  with  his 
handwriting  to  a  belief  respecting  the  genuineness  of  the 
handwriting  in  question,  or  (3)  by  what  has  come  to  be  known 
as  comparison  of  hands,  which  could  be  made  at  common  law 
by  witnesses,  or  by  the  court  or  jury  without  the  aid  of  wit- 
nesses, between  the  disputed  writing  and  other  writings 
already  in  evidence  for  other  purposes.  It  has  often  been 
pointed  out  that  the  second  class  of  evidence  above  mentioned 
is,  equally  with  the  third,  a  comparison  of  hands,  for  in  the 
second  class  the  witnesses  compare  the  disputed  writing  with 
a  standard  or  exemplar  present  in  their  own  minds.  It  has 
never  been  doubted,  however,  that  the  second  class  of  evi- 
dence was  admissible  whenever,  within  the  accepted  rules  of 
evidence,  it  became  relevant  to  determine  whether  a  particular 
person  wrote  a  disputed  paper.  The  third  class,  consisting  of 
direct  comparison  made  by  or  in  the  presence  of  the  tribunal 
charged  with  the  determination  of  the  fact,  was  limited  in 
England  and  in  this  state  to  comparison  between  documents 
properly  in  evidence  for  other  purposes.  Comparison  might 
be  made  between  such  documents  and  the  disputed  writing  in 
order  to  determine  whether  the  writer  of  the  other  documents 
was  also  the  writer  of  the  disputed  paper ;  but  that  was  the 
extent  of  the  rule.  No  document  could  be  introduced  merely 
as  a  standard  of  comparison  with  the  disputed  writing.  {Doe 
V.  Newton^  5  Ad.  &  El.  514;  Doe  v.  Suckerrnore^  5  Ad.  & 
El.  703 ;  Van  Wych  v.  Mcintosh,  14  N.  Y.  439 ;  Dubois  v. 
Baker,  30  N.  Y.  355 ;  Randolph  v.  Loughlin,  48  N.  Y.  456 ; 
Miles  V.  Loomis,  75  K  Y.  288.) 

It  will  be  seen,  upon  an  examination  of  the  decisions  establish- 
ing the  common-law  rule  in  England  and  in  this  state,  that 
the  idea  that  a  disputed  writing  must  be  the  very  fact  in  issue 
in  order  that  comparison  may  be  made  between  it  and  other 
writings  already  properlj  in  evidence  for  other  purposes  than 
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comparison,  finds  no  support  in  the  rule  itself,  or  in  any  of 
the  reasons  which  led  to  the  formulation  of  that  rule.  If  it 
has  any  foundation  it  must  be  in  the  statutes  regulating  the 
subject  of  comparison  of  handwriting. 

The  first  statute  in  this  state  upon  the  subject  is  chapter  86 
of  the  Laws  of  1880,  entitled  "  An  act  to  amend  the  law  of 
evidence  and  practice  on  civil  and  criminal  trials,"  and  is  as 
follows :  "  Section  1.  Comparison  of  a  disputed  writing,  with 
any  writing  proved  to  the  satisfaction  of  the  court  to  be 
genuine,  shall  be  permitted  to  be  made  by  witnesses  in  all  trials 
and  proceedings,  and  such  writings  and  the  evidence  of 
witnesses  respecting  the  same  may  be  submitted  to  the  court 
and  jury  as  evidence  of  the  genuineness,  or  otherwise,  of  the 
writing  in  dispute. 

"  Section  2.  This  act  shall  take  effect  immediately." 

It  is  obvious  tliat  the  purpose  of  this  enactment  was  to 
enlarge  and  not  in  any  wise  to  narrow  the  rule  established  at 
common  law.  The  latter  was  generally  felt  to  be  too  inelas- 
tic, as  it  frequently  excluded  from  the  consideration  of  the 
court  testimony  which  common  experience  proved  to  be  help- 
ful. As  early  as  1854  the  restrictions  of  the  common-law  rule 
had  been  thrown  off  in  England  by  statute.  (17  &  18  Vict, 
chap.  125,  sec.  27,  103 ;  28  Vict.  chap.  18,  sec.  1,  8.) 

The  statute  of  1880  is  almost  ve7*hatim  like  the  English 
statute  of  1854.  So  far  as  our  research  has  gone  we  have 
been  unable  to  find  any  suggestion  that  the  statute  was 
intended  to  limit  comparisons  which,  at  common  law,  could 
be  made  concerning  any  writing  relevant  to  the  issue  to  writ- 
ings which  were  themselves  facts  in  issue,  except  a  dictum 
presently  to  be  noticed.  Such  a  construction  cannot  be  given 
the  statute  without  assuming  that  the  legislature,  while 
intending  to  broaden  the  common-law  rule,  actually  made  it 
much  narrower. 

The  statute  of  1880  was  first  considered  by  this  court  in 
Peck  V.  Calldghan  (95  N.  Y.  73).  That  was  an  appeal  from 
a  decree  admitting  a  will  to  probate.  The  questions  before 
this  court  were  whether  the  surrogate  had  properly  admitted 
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genuine  specimens  of  the  testator's  handwriting  to  be  used  by 
expert  witnesses  as  standards  with  which  to  compare  the  sig- 
nature to  the  will,  and  had  properly  rejected  specimens  of  the 
writing  of  a  person  charged  to  have  forged  the  will.  This 
court  held  that  the  rulings  were  clearly  right  under  tlie  stat- 
ute. EuoER,  Ch.  J.,  said :  "This  act  was  evidently  intended 
to  enlarge  the  rules  of  evidence  and  extend  the  facilities  for 
testing  the  handwriting  of  a  party,  the  genuineness  of  whose 
signature  was  disputed,  beyond  the  opportunities  afforded  by 
the  then  existing  rules."  (p.  75.)  The  learned  chief  judge,  in 
the  following  paragraph,  added  a  sentence  which  appears  to 
be  the  foundation  of  the  defendant's  argument  against  the 
admissibility  of  the  comparisons  made  in  the  case  at  bar 
between  the  "  conceded  writings  "  and  the  address  upon  the 
poison  package,  namely :  "  The  disputed  writing  referred  to 
in  the  statute  relates  a-nZy  to  the  instrument  which  is  the  sub- 
ject of  controversy  in  the  action,  and  the  specimens  of  hand- 
writing admissible  thereunder  are  those  of  the  person  purport- 
ing to  have  executed  the  instrument  in  controversy."  (p.  75.) 
This  is  a  slender  foundation  for  the  defendant's  argument. 
The  observation  made  by  the  learned  judge  must  be  confined 
to  the  facts  before  the  court ;  further  than  that  it  was  unneces- 
sary to  the  decision  and  not  binding  upon  the  court. 

The  decision  in  Peck  v.  OaUaghan  was  made  in  1884,  and 
in  1888  the  legislature,  evidently  in  order  to  avoid  the  con- 
struction confining  the  standards  of  comparison  to  the  genuine 
handwriting  of  the  pei*son  purporting  to  have  executed  the 
disputed  instrument,  enacted  chapter  555  of  the  Laws  of  1S88, 
which  is  as  follows :  "  Section  1.  Section  2  of  chapter  36  of 
the  Laws  of  1880,  entitled  '  An  act  to  amend  the  law  of  evi- 
dence and  practice  on  civil  and  criminal  trials,'  is  hereby 
amended  so  as  to  read  as  follows : 

"Section  2.  Comparison  of  a  disputed  writing  with  any 
writing  proved  to  the  satisfaction  of  the  court  to  be  the  genu- 
ine handwriting  of  any  person,  claimed  on  the  trial  to  have 
made  or  executed  the  disputed  instrument,  or  writing,  shall  be 
permitted  and  submitted  to  the  court  and  jury  in  like  manner. 
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But  nothing  within  contained  shall  affect  or  apply  to  any  action 
or  proceeding  heretofore  commenced  or  now  pending. 
"  Section  2.  This  act  shall  take  effect  immediately." 
The  act  of  1888  does  not  repeal  or  supersede  the  act  of 
1880,  but  enlarges  the  operation  of  the  latter  by  admitting 
evidence  of  the  kind  which  it  was  thought  had  been  decided 
in  Peck  v.  CaUaghan  to  be  inadmissible  under  the  stat- 
ute of  1880.  In  other  words,  it  authorized  evidence  which 
would  establish  forgery  of  the  disputed  writing  by  a  particu- 
lar person.  We  see  nothing  in  either  of  the  statutes  which 
have  been  quoted  to  justify  the  construction  attempted  to  be 
placed  upon  them  by  the  defendant,  while  the  whole  history 
of  the  subject  at  common  law  and  under  the  statutes  of  Great 
Britain  and  this  state  requires  the  contrary  view. 

The  precise  question  appears  never  to  have  been  decided  in 
any  of  the  courts  of  this  state,  probably  for  the  reason  that 
the  bar  have  deemed  the  statutes  too^  plain  to  warrant  so  fan- 
ciful a  construction  as  the  defendant's  counsel  attempts  to  give 
them  here.  We  think  it  too  clear  for  extended  argument  that 
the  "disputed  writing"  referred  to  by  the  statutes  is  any 
writing  which  one  party  upon  a  trial  seeks  to  prove  as  the 
genuine  handwriting  of  any  person,  and  which  is  not  admitted 
to  be  such,  provided  that  the  writing  is  not  inadmissible  under 
other  rules  of  evidence.  The  statutes  were  clearly  intended 
to  remove  the  restriction  which  at  common  law  limited  the 
comparison  of  a  disputed  writing,  either  with  other  writings 
put  in  evidence  for  other  purposes  than  comparison,  or  with 
standards  existing  in  the  minds  of  witnesses  familiar  with  the 
handwriting  of  the  person  sought  to  be  charged  with  the  dis- 
puted writing.  The  class'of  disputed  writings  which  may  be 
proved  upon  the  trial  of  an  issue  has  neither  been  enlarged 
nor  restricted.  The  admissibility  of  such  disputed  writings 
depends  upon  other  rules  than  either  the  common  law  or  the 
statutory  rules  respecting  comparison  of  handwriting.  If  a 
disputed  harndwriting  is  itself  either  a  fact  in  issue,  or  a  fact 
relevant  to  the  issue,  it  may  be  proved  by  the  means  pointed 
out  by  the  statutes.     If  it  is  neither  in  issue  nor  relevant  to 
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the  issne  it  must  be  excluded,  not  because  the  statutes  of 
1880  and  1888  have  anything  to  do  with  the  question,  but 
because,  according  to  fundamental  rules,  it  can  have  no  bear- 
ing upon  the  controversy. 

Although  similar  statutes  are  in  force  in  several  of  the 
states,  no  such  construction  as  is  contended  for  by  the  defend- 
ant here  has  ever  been  suggested,  so  far  as  we  have  been  able 
to  ascertain.  In  this  connection  it  is  significant  that  compari- 
sons between  disputed  writings  merely  evidentiary  in  character 
and  accepted  standards  have  been  sanctioned  in  a  number  of 
cases  before  this  court,  some  of  which  have  passc' J  its  scrutiny 
although  it  had  the  power  of  correcting  errors  not  pointed 
out  by  exceptions.  {Sudlouo  v.  Warahing^  108  N.  Y.  620 ; 
McKay  v.  Lasher,  121  N.  Y.  477 ;  Dresler  v.  Hard,  127  N. 
Y.  235 ;  People  v.  Sliney,  137  N..Y.  570  ;  Mutual  Life  Ins, 
Co,  V.  Suiter,  131  N.  Y.  557;  People  v.  Corey,  148  N.  Y. 
476 ;  Pe^le  v.  Kennedy,  164  N.  Y.  449.) 

It  is,  of  course,  beyond  dispute  that  the  People's  Exhibit  A, 
the  address  upon  the  poison  package,  is  an  important  link  in 
the  chain  of  evidence  tending  to  connect  some  person  with  the 
killing  of  Mrs.  Adams.  It  is  a  fact  relevant  to  the  issue,  the 
fact  in  issue  being  whether  the  defendant  killed  Mrs.  Adams. 
The  defendant's  contention  is  that  if  he  were  on  trial  for  hav- 
ing forged  Exhibit  A  (were  such  a  thing  possible),  then 
Exhibit  A  would  be  the  fact  in  issue  and  might  be  compared 
with  the  "  conceded  writings  "  in  order  to  establish  the  charge 
that  the  defendant  wrote  Exhibit  A.  But,  since  the  fact  in 
issue  is  the  defendant's  responsibility  for  the  death  of  Mrs. 
Adams,  and  Exhibit  A  is  only  a  link  in  the  chain  tending  to 
connect  him  with  the  death,  no  such  comparison  can  be 
resorted  to.  We  think  we  have  demonstrated  the  fallacy  of 
this  argument  and  have  already  given  it  more  space  than  it 
merits. 

Another  objection  made  by  the  defendant  at  the  trial  to  the 
standards  of  comparison  admitted  by  the  court  was  the  so-called 
"  request  writings."  The  circumstances  in  which  those  writ- 
ings  were  made  by  the  defendant  have  already  been  detailed. 
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We  are  of  the  opinion  that  it  was  not  error  to  receive  them  in 
evidence.  When  they  were  produced  the  inquest  into  the 
circumstances  of  Mrs.  Adams'  death  was  in  progress.  The 
defendant  was  suspected,  as  he  knew,  of  being  the  murderer, 
and  was  under  subpoena  to  testify  at  the  inquest.  Neverthe- 
less, he  was  not  in  custody,  nor  had  a  formal  charge  been 
made  against  him.  It  is  strongly  urged  upon  us  that,  owing 
to  the  publicity  of  the  case  and  the  known  suspicion  of  the 
police  and  prosecuting  authorities  against  the  defendant,  he 
could  not  safely  have  refused  Kinsley's  request  to  produce 
specimens  of  handwriting ;  that  such  refusal  would  have  sub- 
jected him  to  criticism ;  that  it  would  have  augmented  sus- 
picion in  the  public  mind  and  incited  the  attacks  of  certain 
newspapers  which  appear  to  have  tried  the  case  to  their  own 
satisfaction  without  awaiting  the  more  tedious  processes  of  the 
law.  But  the  court  cannot  admit  the  argument.  The  defend- 
ant had  the  legal  right  to  refuse  to  write  for  Kinsley.  He 
preferred  to  accede  to  the  latter's  request,  and  we  can  discover 
no  ground  upon  which  the  writings  thus  produced  can  be 
excluded  from  the  case.  If,  as  we  have  held  in  another  part 
of  this  opinion,  the  defendant's  testimony  at  the  coroner's 
inquest,  which  he  attended  under  subpoena  and  where  he  was 
obliged  to  choose  between  claiming  his  privilege  against  self- 
incrimination  and  testifying  fully,  is  admissible,  a  fortiori 
these  "  request  writings  "  are  competent. 

Writings  created  ^<?«^  litein  ^notam  are  inadmissible  in  favor 
of  a  party  creating  them.  (Chamberlayne's  Best  on  Ev.  236 ; 
Hickory  v.  U,  S,,  151  U.  S.  303.)  But  we  have  found  no  case 
holding  that  such  writings  should  be  excluded  when  offered 
by  the  adverse  party,  except  Heg,  v.  Crouch  (4  Cox.  Cr. 
Cas.  163)  which  was  decided  before  the  English  statute  of 
1854,  and  Hynes  v.  McDermott  (82  N.  Y.  41),  in  which 
the  decision,  although  made  after  the  passage  of  our  own 
statute  of  1880,  was  based  upon  the  law  as  it  stood  when  the 
controversy  arose.  It  is  to  be  observed,  moreover,  that  in  the 
latter  case  there  were  peculiar  facts  which  would  have  justi- 
fied the  exclusion  of  the  writings  there  offered  in  evidence 
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even  if  the  statnte  had  been  in  existence  when  the  action  was 
commenced. 

The  third  objection  made  by  the  defendant  to  the  standards 
of  comparison  adopted  at  the  trial  is  to  the  admission  of  the 
"Barnet"  letters  and  "Cornish"  letters.  The  "Barnet" 
letters  were  undoubtedly  admitted  in  the  first  instance  to  sup- 
port the  charge  that  the  defendant  had  killed  Barnet,  and  the 
"Cornish"  letters  to  sustain  the  charge  that  he  murdered 
Mrs.  Adams.  Both  were  subsequently  treated  as  evidence 
tending  to  connect  the  defendant  with  each  of  the  crimes  said 
to  have  been  committed  by  him.  All  of  these  letters  were 
also  used  as  standards  of  comparison  from  which  to  deter- 
mine who  wrote  tlio  poison  package  address.  They  may, 
therefore,  be  considered  together  for  the  purpose  of  review 
under  this  head.  The  statutes  of  1880  and  1888  provide 
that  the  comparison  of  a  disputed  writing  may  be  made 
with  any  writing  proved  to  the  satisfaction  of  the  court  to  be 
genuine.  The  words  "proved  to  the  satisfaction  of  the 
court "  are  to  be  construed  in  the  light  of  the  obvious  purpose 
for  whicli  these  statutes  were  enacted.  At  common  law  a 
paper  properly  in  evidence  for  general  purposes  can  be  com- 
pai*ed  with  a  disputed  writing,  but  only  when  the  genuineness 
of  the  handwriting  of  the  former  is  admitted  or  proved 
beyond  a  reasonable  doubt.  (Chamberlayne's  Best  on  Ev. 
239;  Doe  v.  Newtoii^  5  Ad.  &  El.  514;  1  Greenleaf  on  Ev. 
[14th  ed.]  578 ;  Miles  v.  Loomis,  75  N.  Y.  288 ;  State  v.  Scott, 
45  Mo.  302;  Moore  v.  U.  S.,  91  U.  S.  270.)  Since  these 
statutes  were  designed  to  amplify  and  broaden  the  common- 
law  rule  by  permitting  the  use  of  genuine  writings  as  stand- 
ards of  comparison,  even  when  they  are  not  competent  or 
relevant  for  other  purposes,  it  must  be  assumed  that  the 
language  prescribing  the  manner  in  which  the  genuineness  of 
such  writings  is  to  be  established  was  carefully  and  deliberately 
chosen  by  the  legislature.  While  it  is  obvious  that  the  words 
"  proved  to  the  satisfaction  of  the  court "  do  not  invest  the 
trial  court  with  a  mere  personal  discretion  which  is  to  be 
exercised  without  reference  to  rules  of  evidence,  it  is  equally 
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plain  that  the  failure  of  t]iese  statutes  to  prescribe  the  precise 
method  or  degree  of  proof  necessary  to  establish  the  genuine- 
ness of  a  writing  for  purposes  of  comparison  with  a  disputed  i 
writing  renders  it  necessary  to  resort  to  the  general  rules  of  the 
common  law  for  that  purpose.     Thus  the  genuineness  of  a 
writing  may  be  established  (1)  by  the  concession  of  the  person 
sought  to  be  charged  with  the  disputed  writing  made  at  or  for 
'the  purposes  of  the  trial,  or  by  his  testimony ;  (ii)  or  by  witnesses 
who  saw  the  standards  written,  or  to  whom,  or  in  whose  hear- 
ing,  the  person  sought  to  be  charged  acknowledged  the  writing  | 
thereof ;  (3)  or  by  witnesses  whose  familiarity  with  the  hand-                   i 
writing  of  the  person  who  is  claimed  to  have  written  the 
standard  enables  them  to  testify  to  a  belief  as  to  its  genuine- 
ness ;  (4)  or  by  evidence  showing  that  the  reputed  writer  of 
the  standard  has  acquiesced  in  or  recognized  the  same,  or  that 
it  has  been  adopted  and  acted  upon  by  him  in  his  business                     « 
transactions  or  other  concerns. 

Since  common-law  evidence  is  competent  to  establish  the 
genuineness  of  a  writing  sought  to  be  used  as  a  standard  of 
comparison,  it  is  apparent,  in  the  absence  of  a  statutory  rule  as 
to  the  degree  of  proof  to  be  made,  that  the  general  rule  of 
the  common  law  as  to  the  suflBiciency  of  evidence  must  prevail. 
In  civil  cases  the  genuineness  of  such  a  paper  must  be  estab- 
lished by  a  fair  preponderance  of  the  evidence  and  in  crimi- 
nal cases  beyond  a  reasonable  doubt.  Writings  proved  to  the 
satisfaction  of  the  court  by  the  metlibds  and  under  the  rules 
adverted  to,  may  be  used  as  standards  for  purposes  of  com- 
parison with  a  disputed  writing,  subject,  however,  to  the 
qualification  that  writings  which  are  otherwise  incompe- 
tent, should  never  be  received  in  evidence  for  purposes  of 
comparison. 

It  is,  therefore,  sufficient  to  say  with  reference  to  the 
"Barnet"  and  "Cornish"  letters  that  the  general  rule  on  the 
subject  of  handwriting-expert  testimony  which  we  have  laid 
down  herein  will  properly  guide  the  trial  court  in  the  dis- 
position of  the  questions  which  may  arise  as  to  them  upon 
another  trial. 
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It  was  further  urged  at  the  bar  in  behalf  of  the  defendant 
that  the  statutes  of  1880  and  1888  authorizing  comparison  of 
a  disputed  writing  with  any  writing  proved  to  the  satisfaction 
of  the  court  to  be  genuine  are  unconstitutional  because  in 
conflict  with  article  I,  section  11,  of  the  Constitution  of  this 
state,  which  provides  that  "trial  by  jury  in  all  cases  in 
which  it  has  been  heretofore  used  shall  remain  inviolate 
forever." 

The  argument,  in  brief,  is  that  this  provision  of  the  Con- 
stitution requires  the  submission  to  the  jury  in  every  case 
properly  triable  by  jury,  of  every  material  fact  relied  upon 
to  establish  the  allegations  in  controversy.  It  is  unnecessary 
to  go  into  an  extended  exatnination  of  the  question.  We  are 
clearly  of  the  opinion  that  these  statutes  are  not  nticonsti- 
tntional  and  that  the  proper  construction  of  the  statutes 
requires  the  submission  to  the  jury  of  the  genuineness  of 
the  standards  with  which  the  disputed  writing  is  compared. 
The  word  "  court "  in  the  statutes  is  used  in  its  generic  sense, 
and  includes  both  judge  and  jury  in  a  case  where  a  jury  is 
present.  It  is  significant  that  the  statute  of  1880,  which 
was  obviously  copied  from  the  statute  of  Great  Britain 
enacted  in  1854,  substitutes  the  word  "court"  for  the  word 
"  judge."  We  are  not  aware  that  it  has  ever  been  decided 
even  in  England  by  any  court  of  great  authority  that  the 
ultimate  decision  concerning  the  genuineness  of  the  standards 
of  comparison  must  not  be  made  by  the  jury.  Be  that  as  it 
may,  however,  such  a  decision  would  not,  in  view  of  the  dif- 
ference between  the  powers  of  the  legislature  in  Great  Britian 
and  in  this  state,  and  the  significant  difference  in  the  phrase- 
ology of  the  statutes,  serve  as  a  guide  to  the  interpretation  of 
our  statutory  enactments  upon  the  subject.  We  have  not 
been  referred  to  and  have  not  found  any  decision  of  this  court 
to  the  effect  that  the  judge  presiding  at  the  trial  has  the  final 
decision  concerning  the  genuineness  of  the  writings  offered  as 
standards  of  comparison.  We  see  nothing  in  the  language  of 
Feckham,  J.,  in  McKay  v.  Lasher  (121  N.  Y.  477)  which  is 
opposed  to  the  views  above  expressed.    As  between  a  con- 


V 


330  People  v.  Molineux.  [Oct, 


Opinion  of  the  Court,  per  Werneb,  J.  [Vol.  168. 

struction  which  won  Id  withdraw  from  the  jury  the  important 
question  of  the  genuineness  of  the  standards,  and  a  construction 
which  submits  their  genuineness  first  to  the  judgment  of  the 
judge  and,  upon  his  acceptance  of  them,  ultimately  to  die 
decision  of  the  jury,  which  must  find  within  the  rules  above 
laid  down  that  they  are  genuine  before  it  can  use  them,  or 
regard  any  evidence  based  upon  them,  we  prefer  and  are 
bound  to  accept  the  latter  construction. 

Tlie  suflSciency  of  the  proof  given  of  the  genuineness  of 
the  papers  offered  as  standards  is  a  preliminary  point  to  he 
determined  in  the  first  instance  by  the  court  before  permitting 
the  papers  to  go  to  the  jury.  If  the  court,  having  regard  to 
the  rules  adverted  to,  adjudge  the  papers  genuine,  it  then 
becomes  the  duty  of  the  jury  in  its  turn,  at  the  proper  time, 
before  making  comparison  of  a  disputed  writing  with  the 
standards,  to  examine  the  testimony  respecting  the  genuineness 
of  the  latter  and  to  decide  for  itself,  under  proper  legal 
instructions  from  the  court,  whether  their  genuineness  has  been 
established. 

We  are  aware  that  a  contrary  conclusion  respecting  the 
duty  of  the  court  to  submit  the  genuineness  of  the  standards 
of  comparison  to  the  jury  has  been  reached  in  Vermont 
{Howell  V.  FuUer^a  EatatSy  59  Vt.  688)  and  apparently  in 
Massachusetts  {Co8tMo  v.  GroweUy  133  Mass.  352).  We  are 
convinced,  however,  that  the  sounder  rule  is  the  one  we  have 
<itated. 

It  may  be  added  that  comparisons  with  standards  produced 
in  court,  whether  at  common  law  or  under  the  statutes,  may 
be  made  by  witnesses,  or  by  the  court  or  jury  witliout  the  aid 
of  witnesses.  {Cobbeti  v.  KUminstery  4  Fost.  &  Fin.  490 ; 
Ilichyry  v.  U.  S.,  151  U.  S.  303 ;  Merritt  v.  GampheUy  79 
N.  Y.  625.) 

Another  point  urged  upon  our  attention  by  counsel  for  the 
defense  is  that  the  learned  trial  court  erred  in  admitting  in 
evidence  upon  the  trial  the  testimony  of  the  defendant  given 
at  the  coroner's  inquest.  This  question  must  be  decided  for 
the  guidance  of  the  court  below  upon  another  trial.    Wh^n 
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this  testimony  was  offered  in  evidence  by  the  district  attorney 
the  defendant's  counsel  interposed  the  objection  that  it  had 
not  been  shown  that  the  defendant  was  advised  of  his  rights 
at  that  time,  and  had  not  been  warned  of  his  rights  by  the 
coroner.  What  were  the  defendant's  rigiits  at  the  inquest  ? 
If  the  defendant,  when  he  attended  the  inquest,  was  under 
arrest  or  formal  accusation  for  the  murder  of  Mrs.  Adams,  he 
was  entitled  to  be  informed  of  the  charge  against  him,  and  of  his 
right  to  the  aid  of  counsel  in  every  stage  of  the  proceedings, 
and  before  any  further  proceedings  were  had.  (Sec.  188,  Code 
Grim.  Pro.)  This  section  is  in  terms  applicable  only  to  exami- 
nations before  a  magistrate.  It  is,  however,  merely  a  codifi- 
cation of  the  common-law  rule,  and  this  court  has  held  that 
when  a  person  is  called  upon  to  testify  at  a  coroner's  inquest, 
convened  to  inquire  into  a  crime,  for  the  commission  of 
which  such  person  is  then  under  arrest,  or  upon  which  he  has 
been  formally  accused,  he  occupies  the  same  position,  aiid  he 
has  the  same  rights,  as  though  he  were  before  an  examining 
magistrate.  {People  v.  Mondon^  103  N.  Y.  211.)  So,  on  the 
other  hand,  if  the  person  who  testifies  at  the  inquest  does  so 
,  simply  as  a  witness,  he  has  none  of  the  rights  or  immunities 
of  a  party.  This  is  the  foundation  of  the  rule  which  is  now 
firmly  established  in  this  state  —  that  when  a  person  testifies  at 
an  inquest  as  an  accused  or  arrested  party,  his  testimony  can- 
not be  used  against  him  upon  a  subsequent  trial  of  an  indict- 
ment growing  out  of  the  inquest,  unless  his  testimony  has 
been  voluntarily  given  after  he  has  been  fully  advised  of  all 
his  rights  and  has  been  given  an  opportunity  to  avail  himself 
of  them.  {People  v.  Chapleau^  121  N.  Y.  267.)  The  logical 
and  necessary  corollary  of  that  part  of  the  rule  stated  is  that 
when  a  person  testifies  simply  as  a  witness  and  not  as  a  party, 
his  testimony  can  be  used  against  him  even  though  he  is  after- 
wards indicted  and  tried  for  the  commission  of  the  crime  dis- 
closed by  the  inquest.  {Hendrickaoji  v.  People^  10  N.  Y.  14; 
Teachout  v.  People^  41  N.  Y.  7.) 

What  was  the  situation  at  the  coroner's  inquest  held  upon 
the  death  of  Mrs.  Adams  ?    It  appears  that  the  inquest  was 
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commenced  on  the  ninth  day  of  February,  1899.  The  defend- 
ant attended  the  inqnest,  was  sworn  and  testified  pursuant  to 
a  subpoena  issued  to  him  by  the  coroner  on  the  10th  day  of 
February,  1899.  The  inquest  was  concluded  on  the  27th  day 
of  February,  1899,  and  the  defendant  was  arrested  at  its  close 
upon  a  warrant  charging  him  with  the  murder  of  Mrs.  Adams. 
When  the  defendant's  counsel,  upon  the  trial,  interposed  the 
preliminary  objection  to  the  admission  of  evidence  of  the 
testimony  given  by  the  defendant  at  the  inquest,  the  learned 
trial  court  very  properly  allowed  an  examination  into  the 
proceedings  at  the  inquest  for  the  purpose  of  determining 
whether  the  defendant  had  testified  as  a  party  or  as  a  witness. 
{People  V.  Fox,  121  N.  T.  449.)  The  ground  of  defend- 
ant's complaint  in  this  behalf  upon  this  appeal,  is  that  he  was 
not  given  the  opportunity  to  show  that  he  was  in  fact  an 
accused  party  at  the  inquest  and  that  his  rights  as  such  had 
not  been  recognized  by  the  coroner.  Many  pages  of  the 
record  are  filled  with  the  proceedings  in  this  regard  showing 
that  from  the  outset  of  the  inquiry  into  this  subject  the  dis- 
trict attorney  objected  to  the  questions  of  defendant's  counsel ; 
that  many  of  these  objections  were  sustained  and  that  the 
court  by  frequent  interventions  prevented  defendant  from 
completing  the  questions  which  he  had  started  to  frame.  The 
sole  purpose  of  this  inquiry  was  to  ascertain  a  few  facts  which 
were  matters  of  record,  and  of  which  it  was  necessary  for  the 
court  to  become  informed,  to  enable  it  to  pass  upon  the  admis- 
sibility of  the  testimony  then  offered  in  evidence.  It  is  obvi- 
ous that  the  facts  to  be  ascertained  were  of  paramount  impor- 
tance as  compared  with  the  method  by  which  that  was  to  be 
accomplished.  Even  if,  as  must  be  admitted,  many  of  the 
questions  of  defendant's  counsel  were  wide  of  the  mark,  a 
few  well-directed  suggestions  or  questions  from  the  court 
would  speedily  and  clearly  have  elicited  the  desired  infor- 
mation and  thus  have  avoided  the  tedious  and  confusing 
proceedings  which  mark  this  portion  of  the  record.  Not- 
withstanding all  this,  however,  it  is  plain  that  the  defend- 
ant was  not  under  arrest  or  accusation  when   he  testified 
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before  the  coroner.  It  appears  that  Cornish  had  testified 
on  the  opening  day  of  the  inquest.  In  the  course  of  his  testi- 
mony he  referred  to  an  interview  with  Captain  McClusky, 
during  which  he  stated  to  the  latter  his  suspicion  that 
the  defendant  had  sent  him  the  poison  package.  Without 
the  support  of  other  facts  which  came  to  liglit  later  in  the 
inquest  this  suspicion,  expressed  by  Cornish,  could  not  have 
been  a  sufficient  basis  for  charging  the  defendant  with  the 
commission  of  this  crime.  It  further  appears  that  the  defend- 
ant attended  the  inquest  and  testified  thereat  pursuant  to  a 
subpoena  issued  to  him  by  the  coroner,  and  that  defendant 
was  threatened  with  punishment  for  contempt  if  he  refused 
to  testify.  The  coroner  had  the  right  to  issue  a  subpoena  for 
defendant  and  to  punish  him  if  he  disobeyed  it.  (Sec.  776, 
Code  Crim.  Pro.)  The  law  presumes  that  a  party  who  is 
called  upon  to  testify  as  a  mere  witness  knows  his  rights.  He 
may  decline  to  testify  to  anything  that  may  tend  to  incrim- 
inate him.  This  the  defendant  could  have  done  had  he  chosen 
to  claim  his  privilege.  Having  failed  to  do  so  he  cannot  now 
complain. 

The  record  further  discloses  that  the  defendant  sought  to 
show  that  the  district  attorney  in  his  summing  up  to  the  cor- 
oner's jury  stated  that  he  had  from  the  beginning  suspected 
the  defendant  of  the  commission  of  the  crime,  but  had  pre- 
tended to  suspect  Cornish  so  as  to  lull  the  defendant  into  a 
sense  of  security  and  thus  get  him  to  testify.  This  statement, 
if  made,  was  after  the  defendant  had  testified.  Whether  it 
was  true  or  not,  or  whether  the  district  attorney's  suspicions 
were  well  or  ill-founded  are  matters  of  no  consequence,  for 
they  could  have  had  no  influence  on  the  statics  of  the  defend- 
ant when  he  testified.  We,  therefore,  conclude  that  no  mate- 
rial error  was  committed  in  respect  to  the  general  admission 
in  evidence  upon  the  trial  of  the  defendant's  testimony  given 
before  the  coroner.  We  do  not  pass  upon  the  separate  objec- 
tions to  specific  portions  of  this  testimony,  as  these  may  not 
be  presented  upon  another  trial. 

Among  the  questions  urged  upon  our  attention  there  are 
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several  which  may  be  grouped  together  for  the  purpose  of 
such  brief  consideration  as  we  deem  it  necessary  to  give  them. 
They  are  (1)  that  the  court  erred  in  its  charge  to  the  jury  and 
in  its  refusal  to  charge  the  requests  submitted  by  counsel  for 
the  defendant ;  (2)  that  prejudicial  error  was  committed  in  the 
opening  and  summing  up  of  the  district  attorney  ;  (3)  that  the 
trial  court  erred  in  admitting  incompetent  evidence  and  exclud- 
ing competent  evidence  over  the  objection  of  the  defendant ; 
and  (4)  that  the  defendant  did  not  receive  that  fair  and  impar- 
tial trial  to  which  he  is  entitled  under  the  law. 

The  first  and  third  of  these  points  need  not  be  discussed. 
Many  of  the  exceptions  taken  to  the  charge,  the  refusals  to 
charge  and  the  rulings  admitting  or  excluding  evidence  have 
been  disposed  of  in  the  conclusions  that  the  "  Barnet "  evi- 
dence was  inadmissible  and  that  the  rules  governing  expert 
evidence  upon  the  subject  of  handwriting  were  not  properly 
applied,  and  many  other  exceptions  will  be  obviated  by  the 
different  course  which  another  trial  of  this  case  will  necessarily 
take. 

The  claims  of  defendant's  counsel  that  "error  was  com- 
mitted in  the  opening  and  summing  up  of  the  District  Attor- 
ney," and  that  "  the  defendant  did  not  receive  that  fair  and 
impartial  trial  to  which  he  is  entitled  under  the  law,"  have 
been  so  urgently  presented  that  we  should  be  inclined  to  dis- 
cuss in  detail  the  many  grounds  of  error  assigned  under  these 
heads,  were  it  not  impossible  to  do  so,  fairly  and  impartially, 
without  a  full  and  critical  review  of  the  twelve  thousand  folios 
of  this  record  for  that  sole  purpose.  Such  a  review  would 
extend  this  opinion  beyond  all  reasonable  and  useful  limits, 
and  in  view  of  the  result  reached  we  deem  it  unnecessary  to 
discuss  or  decide  the  questions  raised  as  to  the  conduct  of  the 
recorder  and  the  district  attorney  upon  the  trial. 

And,  finally,  counsel  for  the  defendant  contends  that  the  ver- 
dict of  the  jury  is  not  supported  by  the  evidence.  In  view  of 
the  fact  that  a  reversal  of  the  judgment  herein  is  required  by 
the  decision  reached  upon  the  two  questions  discussed  in  the 
earlier  pages  of  this  opinion,  it  would  be  obviously  unprofit- 
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.  able  and  improper,  in  the  face  of  the  new  trial  which  must  be 
had,  to  express  our  views  upon  the  weight  of  tlie  whole  evi- 
dence, and  we,  therefore,  pass  defendant's  fourth  point  with- 
out further  mention. 

In  conclusion  we  desire  to  express  our  sense  of  obligation  to 
counsel  for  both  the  prosecution  and  the  defense  upon  this 
appeal  for  the  fairness  and  ability  with  which  the  case  was 
presented,  and  for  the  diligence  in  research  and  painstaking 
arrangement  of  details  which  have  contributed  so  materially 

to  lighten  the  labors  of  the  court.  

The  judgment  of  the  court  below  should  be  reversed  and  a 
new  trial  ordered.  

O'Brien,  J.  There  can  be  no  doubt  that  the  People  were 
permitted  upon  the  trial  of  the  defendant,  now  under  review, 
to  give  proof  of  the  commission  by  him  of  two  distinct  crimes, 
namely,  the  poisoning  of  Barnet  and  the  poisoning  of  Mris. 
Adams.  The  only  crime  charged  in  the  indictment  was  the 
murder  of  the  latter.  We  all  agree  that  a  vital  part  of  the 
testimony  with  respect  to  the  death  of  Barnet  and  its  cause 
was  mere  hearsay  and  incompetent.  Whether  any  proof  bear- 
ing upon  the  sickness  and  death  of  Barnet,  or  the  defendant's 
connection  with  it,  was  admissible  upon  the  trial  of  the  ease 
at  bar  is  a  much  broader  and  more  important  question.  The 
defendant  was  indicted  for  feloniously  causing  or  procuring 
the  death  of  Mrs.  Adams,  and  the  fact,  if  it  be  a  fact,  that  at 
some  other  time  and  place  he  also  caused  the  death  of  Barnet, 
is  not  admissible  to  prove  the  offense  charged.  That  is  cer- 
tainly the  general  rule  established  by  abundant  authority  and 
founded  upon  the  plainest  principles  of  reason  and  justice. 

The  only  question  upon  which  there  is  an  opportunity  for 
minds  to  differ  is  whether  the  events  connected  with  Barnet'a 
sickness  and  death  are  so  related  to  the  case  at  bar  ^is  to  form 
an  exception  to  the  general  rule  and  thus  bring  the  proof  that 
was  given  at  the  trial  within  some  one  of  these  recognized 
exceptions. 

,  The  issue  in  this  case  was  whether  the  defendant  was  guilty 
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of  causing  the  death  of  Mrs.  Adams,  and  not  whether  he  was 
guilty  of  causing  the  death  of  Barnet.  In  a  more  specific 
sense  the  issue  was  whether  he  sent  upon  its  errand  of  death, 
through  the  mail,  the  package  from  wliich  the  deceased, 
through  mistake,  took  the  deadly  poison  that  killed  her,  or  to 
be  still  more  specific,  the  issue  was  whether  the  defendant 
wrote  the  direction  upon  the  package  with  the  felonious  intent 
to  transmit  it  by  mail  to  Cornish.  If  the  address  upon  the 
package  was  in  fact  written  by  the  defendant  all  the  elements 
of  the  crime  were  to  be  deduced  from  the  maxim  res  ipsa 
loquitur.  The  events  constituting  the  history  of  Bamet's 
sickness  and  death  did  not  prove,  or  tend  to  prove,  the  fact 
that  the  defendant  wrote  the  address  upon  the  poison  package 
that  eventually  came  to  the  hands  of  Mrs.  Adams,  and  that 
Was  the  material  issue  at  the  trial. 

Tlie  death  of  Mrs.  Adams  resulted  from  poison  administered 
1)y  her  own  hand,  but  the  real  author  of  her  death  was  the 
person  who  made  use  of  the  mail  to  transmit  to  some  one  the 
deadly  substance  that  produced  death.  In  any  inquiry  con- 
cerning the  identity  of  the  author  of  a  great  crime,  where  the 
evidence  is  purely  circumstantial,  the  human  mind  instinctively 
adopts  processes  in  arriving  at  results  that  are  not  sanctioned 
l)y  the  rules  of  evidence.  The  hardened  and  habitual  criminal 
is»more  likely  to  be  suspected  than  one  who  had  never  com- 
mitted a  crime  before.  If  the  party  suspected  committed  a 
similar  crime  before  by  the  same  or  similar  means,  or  a  series  of 
such  crimes,  proof  of  these  facts  goes  far  to  establish  his  guilt 
in  the  popular  mind  of  the  oflEense  charged  and  for  which  he 
is  on  trial ;  and  yet  nothing  is  better  established  than  the  rule 
that  the  vicious  character  of  a  person  on  trial  for  a  specific 
offense  cannot  be  shown,  unless  he  himself  makes. his  char- 
acter or  the  events  of  his  life  a  subject  of  inquiry  by  becom- 
ing a  witness  in  the  case.  No  matter  how  notorious  a  criminal 
the  party  on  trial  may  be,  neither  his  general  reputation  nor 
other  specific  offenses  can  legally  be  proven  against  him  as 
evidence  of  his  guilt  of  the  offense  charged.  .  That  such  proof 
is  persuasive  and  has  great  influence  when  introduced,  upon 
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courts  and  juries,  canoot  be  doubted ;  but  the  law  does  not 
permit  it  to  be  given  upon  the  trial  of  an  issue  eonderning  the 
guilt  or  innocence  of  the  party  on  trial  for  a  specific  offense. 
The  reason  is  that  such  proof  does  not  boar  upon  the  issue  in 
the  case,  and  hence  it  is  misleading,  since  it  does  not  follow 
that  a  party  who  has  committed  one  crime,  or  many,  is  guilty. 

of  some  other  crime  for  whicli  he  is  on  trial.  

It  is  said  that  the  evidence  culminating  in  Barnet's  death 
tends  to  identify  the  defendant  as  the  author  of  the  death  of 
Mrs.  Adams ;  but  that  is  only  another  way  of  asserting  the 
general  proposition  that  the  commission  by  the  defendant  of 
one  crime  tends  to  prove  that,  he  committed  another  crime, 
and  no  matter  in  what  form,  or  how  often  that  proposition  is 
asserted,  or  how  persuasive  ind  plausible  it  may  appear,  it  is 
erroneous  and  misleading,  since  it  violates  a  salutary  principle 
of  the  law  of  evidence  which  should  be  applied  in  all  cases 
without  regard  to  the  question  of  actual  guilt  or  innocence. 
If  the  guilty  cannot  be  convicted  without  breaking  down  the 
barriers  whicli  the  law  has  erected  for  the  protection  of  every 
person  accused  of  crime,  it  is  better  that  they  should  escape 
rather  than  that  the  life  or  liberty  of 'an  innocent  person  should 
be  imperilled.  I  think  the  evidence  relating  to  Barnet's  sick- 
ness and  death  would  not  for  a  moment  be  considered  compe- 
tent but  for  the  fact  that  it  creates  a  strong  impression  upon 
the  mind  that  the  author  of  his  death  must  also  be  the  author 
of  Mrs.  Adams'  death,  since  in  both  cases  death  was  caused 
by  similar  moans.  ^\  e  may  attempt  to  deceive  ourselves  with 
words  and  phra^i  s  by  arguing  that  it  is  admissible  to  prove 
intent,  or  identity,  or  the  absence  of  mistake,  or  something  else 
in  order  to  bring  the  case  within  some  exception  to  the  gen- 
eral rule ;  but  what  is  in  the  mind  all  the  time  is  the  thought, 
so  difficult  to  suppress,  that  the  vicious  and  criminal  agency 
that  caused  the  death  of  Barnet  also  caused  tlie  death  of  Mrs. 
Adams.  The  rule  of  law  that  excludes  the  evidence  for  such 
a  purpose  may  be,  and  probably  is,  contrary  to  the  tendency 
of  the  human  mind,  but  since  the  law  was  intended  to  curb 
the  speculations  of  the  mind  and  to  guard  the  accused  from 
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the  result  of  error  in  its  operation,  I  am  for  maintaining  the 
law  in  all  its  integrity  and  not  for  undermining  it  by  qualifi- 
cations that  rest  upon  no  reasonable  or  logical  ba^i^.. 

The  cases  cited  to  show  that  proof  of  Barnet*^-  death  was 
admissible  to  prove  that  the  defendant  wrote  tho  address  upon 
the  package  sent  to  Cornish  have  all  been  explained  in  the 
opinion  of  Judge  Werner,  and  it  is  unnecessary  to  comment 
upon  them  further  than  to  say  that  in  my  opinion,  none  of 
them  apply  to  the  case  at  bar.  When  these  cases  and  all  the 
considerations  urged  in  behalf  of  the  People  have  been  given 
due  weight,  it  is  still  safe  to  say  that  the  question  as  to  the 
competency  of  the  proof  is  by  no  means  clear,  but  atbest  is 
very  doubtful,  and,  therefore,  the  accused,  and  not  the  prose- 
cution, should  be  given  the  benefit  of  that  doubt.  It  is  so 
difficult  for  the  human  mind  to  discard  false  theories  that 
assume  the  disguise  of  truth,  and  so  easy  to  substitute  sus- 
picions and  speculations  for  evidence  of  facts  that  proof  of 
the  general  bad  character  of  the  accused,  or  of  participation 
in  other  crimes,  which  is  practically  the  same  thing,  would  no 
doubt  be  of  great  aid  to  the  People  in  procuring  a  conviction 
for  the  specific  offense  charged  in  the  indictment.  Such  proof 
in  a  doubtful  case  might  turn  the  scale  against  the  accused, 
but  the  law,  for  obvious  reasons,  does  not  permit  it,  and  it  is 
dangerous  to  subvert  the  rule  upon  the  vague  theory  that  it 
identifies  the  accused  as  the  author  of  the  offense  charged, 
which  means  nothing  more  than  that  it  proves,  or  tends  to 
prove,  that  he  is  guilty. 

If  the  defendant  procured  or  caused  the  death  of  Bamet,  he 
is  liable  to  be  indicted  and  tried  for  that  offense,  but  it  is  con- 
trary to  the  plainest  principles  of  justice  to  require  him,  when 
accused  of  poisoning  Mrs.  Adams,  to  clear  himself  from  all 
suspicion  of  participation  in  another  crime  of  the  same  charac- 
ter. If  the  Bamet  evidence  was  properly  admitted  in  the 
case  it  must  follow  that  in  every  case  proof  of  other  crimes  is 
admissible,  since  in  every  case  it  can  be  said,  as  it  is  said  in 
this,  that  proof  of  the  other  crime  identifies  the  accused  as  the 
real  author  of  the  crime  charged. 
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If  the  defendant  wrote  the  address  upon  the  poison  package 
that  was  sent  to  Cornish  then  he  is  identified,  bat  proof  that 
at  another  time  he  sent  another  package  to  Barnet  proves 
notliing  in  regard  to  the  address.  All  it  proves  is  that  possibly 
he  was  capable  of  the  wicked  act  charged  in  the  indictment, 
and  that  is  only  another  way  of  proving  his  general  bad 
character,  not  even  by  reputation,  but  by  a  specific  act,  which 
all  mree  is  not  admissible. 

While  the  chain  of  proof  to  connect  the  defendant  with  the 
poisoning  of  Barnet  is  fatally  defective  in  that  there  is  no 
competent  testimony  to  show  that  he  ever  sent  to  him  by 
mail  or  otherwise  the  bottle  of  Kutnow  powders  which  it  is 
said  contained  the  poison,  yet  if  the  missing  link  had  been 
supplied  it  would  only  make  the  proof  all  the  more  dangerous 
and  incompetent.  The  defendant  was  required  to  answer  the 
charge  of  causing  the  death  of  Mrs.  Adams,  and  not  the 
charge  of  causing  the  death  of  Barnet;  but  by  the  whole 
course  of  the  trial  and  the  rulings  of  the  court  he  was  really 
and  substantially  required  to  answer  both  charges,  and  since 
this  constitutes  a  clear  error  of  law  the  defendant  is  entitled 
to  have  the  judgment  of  conviction  reversed,  and  as  this  may 
possibly  result  in  a  new  trial  it  is  scarcely  within  the.province 
of  this  court  to  express  any  opinion  upon  the  facts. 

Comparison  of  a  disputed  writing  with  a  writTng,shown  to 
be  genuine  is  allowed  now  by  the  statute.  (Laws  1880,  ch.  36 ; 
Laws  1888,  ch.  555.)  It  is  not  very  clear  what  the  legislature 
meant  in  these  statutes  by  the  words  "disputed  writing,*'  and 
while  I  think  the  construction  given  to' these  acts  by  my 
brethren  is  quite  liberal,  notwithstanding  the  rule  that  statutes 
changing  the  common  law  are  to  be  strictly  construed,  yet  I 
am  disposed  to  concur  in  their  view,  since  it  is  based  on  the 
ground  that  any  other  construction  would  render  the  legisla- 
tion practically  useleBs. 

Parker,  Ch.  J.  1  vote  for  a  reversal  of  this  judgment  on 
the  ground  that  the  court  erred  in  receiving  the  testimony  of 
Doctor  Douglass  to  the  effect  jthat  Barnet  stated  to  him  in  his 
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last  illness  that  he  had  received  a  box  of  Kutnow  powder 
through  the  mail.  The  declarations  of  Bamet  under  the 
circumstances  disclosed  by  the  physiqian  were  not  competent 
.to  show  that  Barnet  received  Kutnow  powder  through  the 
mails.  As  the  fact  thus  sought  to  be  established  was  one 
of  vast  importance,  the  exception  taken  to  the  admission  of 
the  testimony  requires  a  i^eversal  of  the  judgment. 
/  T  dissent  from  that  part  of  tlie  prevailing  opinion  which,  in 
"^  effect,  holds  that  had  the  fact  been  establislied  by  competent 
evidence  that  Barnet  had  taken  a  dose  of  Kutnow  powder 
containing  cyanide  of  mercury  which  he  had  received  tlirough 
the  mails,  nevertheless  the  evidence  tending  to  sliow  that  the 
defendant  mailed  that  Kutnow  powder  to  him  is  inadmissible 
on  the  trial  of  the  defendant  for  the  killing  of  Mrs.  Adams. 

Of  course  it  is  not  admissible  unless  it  tends  to  prove  that 
Molineux  is  responsible  for  the  death  of  Mrs.  Adams.  If  it 
does  tend  to  prove  such  responsibility,  then  it  is  admissible, 
although  the  facts  proved  establish  that  the  defendant  com- 
mitted another  crime.  It  is  often  carelessly  said  that  the 
People  cannot  upon  trial  under  an  indictment  prove  facts 
showing  that  the  defendant  committed  another  crime,  a  state- 
ment which  is  incorrect  without  the  addition  of  the  qualifica- 
,  tion :  Unless  the  facts  establishing  the  other  crime  also  tend 
to  establish  the  commission  by  defendant  of  the  crime  for 
which  he  is  being  tried. 

There  is  no  controvcM^y  in  this  court  —  nor  out  of  it  —  so 
far  as  I  know,  touching  the  general  rule  that  evidence  of  the 
commission  by  him  of  other  crimes  is  not  admissible  upon  the 
trial  of  a  dcffendant  charged  with  crime.  It  is  only  on  rare 
occasions  that  proof  of  the  commission  of  another  crime  by  a 
defendant  is  either  necessary  or  helpful  toward  establishing 
the  crime  with  which  he  is  charged.  Hence  the  evidence  is 
ordinarily  irrelevant,  while  at  the  same  time  its  admission 
would  necessarily  operate  to  so  prejudice  a  jury  against  a 
defendant  as  that  in  a  doubtful  case  it  might  control  the  ver- 
dict. Therefore  the  courts  long  ago  decided  that  a  defendant 
should  not  be  prejudiced  by  the  admission  of  evidence  of  other 
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crimes  committed  by  him.  which  in  no  wise  tends  to  establish 
that  he  committed  the  crime  for  whose  commission  he  is  on 
trial.  But  it  has  never  been  held  by  any  court  of  responsible 
authority  that  the  People  cannot  prove  the  facts  constituting 
another  crime,  when  those  facts  also  tend  to  establish  that  the 
defendant  committed  the  crime  for  which  he  is  on  trial.  Such 
a  holding  would  accomplish  the  absurd  result  of  permitting 
a  rule  intended  to  prevent  a  defendant  from  being  prejudiced 
in  the  eyes  of  the  jury  because  of  his  life  of  crime  to  so  oper- 
ate in  certain  cases  as  to  prevent  the  People  from  proving  the 
facts  necessary  to  convict  him  of  the  crime  charged.  The 
interests  of  justice,  which  require  alike  the  conviction,  of  the 
guilty  and  the  acquittal  of  .the  innocent,  make  it  the  duty  of 
courts  to  preserve  this  rule  in  its  entirety,  for  by  it  a  defend- 
ant will  be  protected  from  the  prejudice  resulting  from  the 
evidence  of  other  unrelated  crimes  committed  by  him,  while 
the  People  will  not  be  prevented  from  proving  the  facts  of 
another  and  related  crime  which  tend  to  establish  the  commis- 
sion by  the  defendant  of  the  crime  charged. 

There  are  many  cases  both  in  England  afid  in  this  country 
where  the  People  were  permitted  to  prove  the  commission 
of  another  crime  by  defendant,  because  it  tended  to  prove 
him  guilty  of  the  one  for  which  he  was  standing  trial.  Among 
them  may  be  found  the  following :  People  v.  Place  (157  N. 
Y.  585) ;  Peopls  v.  Van  Tassel  (156  N.  Y.  561) ;  People  v. 
McLaughlin  (150  N;  Y.  365,  386) ;  PeapU  v.  McClure  (148 
N.  Y.  95) ;  People  v.  Harris  (136  n!  Y.  443) ;  PeopU  v. 
Murphy  (135  N.  Y.  451)  ;  People  v.  Dimick  (107  N.  Y,  13, 
32);  People  v.  Eoerhardt  {104  K  Y.  591);  Pontixis  v.  Peo- 
ple (82  N.  Y.  339) ;  Hope  v.  People  (83  N.  Y.  418) ;  Mayer 
V.  People  (80  N.  Y.  364) ;  Pierson  v.  People  (79  N.  Y.  424) ; 
Coleman  v.  People  (58  N.  Y.  555)  ;  Copperman  v.  People 
(56  N.  Y.  591) ;  PeopU  v,  Zmker  (20  App.  Div.  363  ;  affd., 
154  N.  Y.  770) ;  Stout  v.  PeopU  (4  Park.  Grim.  Kep.  182) ; 
Hawes  v.  State  (88  Ala.  37) ;  People  v.  Otto  (4  N.  Y.  Grim. 
Rep.  149)  ;  People  v.  Wood  (3  Park.  Grim.  Rep.  681)  ;  Com- 
monwealth   v.  Jackson  (132   Mass.  16) ;  Comtnonwealth   v. 
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BigeUno  (8  Mete.  235) ;  Commonwealth  v.  Stone  (4  Mete.  43) ; 
Hdm'a  Case  (1  City  Hall  Rec.,46) ;  S7nith'8  Case  (1  City 
Hall  Rec.  49);  Coffey's  Cases  (4  City  Hall  Eee.  52); 
Doughertifs  Case  (4  City  Hall  Rec.  166)  ;  CommonweaUh  v. 
Johnson  (133  Pa.  St.  293) ;  Commonwealth  v.  Russell  (156 
Mass.  ,196);  Reg.  v.  Colcloitgh  (15  Cox  Crim.  Cases,  92); 
Regina  v.  Gamer  and  Wife  (3  Foster  &  Finl.  68t)  ;  Regina 
V.  Cotton  (12  Cox  Crim.  Cases,  400) ;  Regina  v.  Geerin.g  (18 
L.  J.  Mag.  Cas.  215) ;  Regina  v.  Heesom  (14  Cox  Crim.  Cas. 
40) ;  Makin  v.  Atty,-Genl.  (17  Cox  Crim.  Cas.  704) ;  Regina 
V.  Roden  (12  Cox  Crim.  Cas.  630) ;  Regina  v.  Fla/nnagan 
(15  Cox  Crim.  Cas.  403) ;  Goersen  v.  Commonwealth  (99  Pa. 
St.  388)  ;  People  v.  Seaman  (107  Mich.  348)  ;  Hester  v.  drmn 
monwealth  (85  Pa.  St.  139)  ;  Kramer  y.  Commonwealth  (87 
Pa.  St.  301);  Brawn  v.  Commonwealth  (76  Pa.  St,  319); 
People  V.  jpbi^y  (64  Mich.  148) ;  People  v.  Rogers  (71  Cal. 
565) ;  Commonwealth  v.  Choate  (105  Mass.  451)  ;  ^^a?  v. 
Clewes  (4  Car.  &  Payne,  221) ;  Commonwealth  v.  McCarthy 
(119  Mass.  354)  ;  Commxmwealth  v.  Miller  (3  Cush.  244). 

It  is  unnecessary  to  refer  to  these  cases  in  detail,  as  it  is  suffi- 
cient for  my  present  purpose  to  say  that  each  one  of  them 
presents  a  case  in  which  proof  of  the  facts  tending  to  show 
the  commission  of  another  crime  by  the  defendant  on  trial 
was  admitted  for  the  purpose  of  aiding  in  establishing  the 
fact  that  he  committed  the  offense  charged.  Indeed,  no  one 
denies  that  this  has  often  happened,  nor  questions  that  in  the 
JPuture  it  will  and  should  happen  again  and  again  ;  but  instead 
it  is  said  in  effect  that  this  case  is  not  within  the  rule  as 
interpreted  by  those  cases.  In  other  words,  that  the  facts  of 
this  case  do  not  bring  it  within  the  exceptions  —  so  called  — 
created  by  those  cases.  The  argument  proceeds  npon  the 
assumption  that  the  exceptions  are  not  to  be  added  to ;  but 
that  as  large  a  number  had  been  created  when  this  trial  began 
as  should  be  tolerated,  instead  of  treating  these  decisions  as 
establiehing  the  principle  that  the  facts  of  another  crime  may 
be  proved  by  tlie  People  whenever  their  tendency  is  to  prove 
the  commission  of  tlie  crime  charged. 
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Horton  on  Criminal  Evidence  (9th  ed.  §  48) ;  Underbill  on 
Evidence  (§  58) ;  Abbott's  Trial  Brief  —  Criminal  Causes  — 
(§  598),  are  cited  in  support  of  the  statement  that  "  Generally 
speaking,  evidence  of  other  crimes  is  competent  to  prove  the 
specific  crime  charged  when  it  tends  to  establish  (1)  motive ; 
(2)  intent ;  (3)  al)6ence  of  mistake  or  accident;  (4)  a  common 
scheme  or  plan  embracing  tlie  commission  of  two  or  more 
crimes  so  related  to  each  other  that  proof  of  one  tends  to 
establish  the  others ;  (5)  the  identity  of  the  person  charged 
with  the  commission  of  the  crime  on  trial."  This  list  of 
exceptions  has  been  extended  in  terms  in  some  of  the  opinions 
in  the  cases  cited  {&upra\  but  it  is  of  sufficient  length  for  the 
purposes  of  this  discussion.  The  argument  then  proceeds  with 
an  attempt  to  show  that  evidence  authorizing  a  finding  that 
Molineux  killed  Barnet  is  not  within  any  of  the  exceptions, 
and,  hence,  it  is  assumed  that  it  is  not  competent.  I  think 
the  real  test  in  such  cases  is :  Does  the  evidence  of  the  other 
crime  fairly  aid  in  establishing  the  commission  by  defendant 
of  the  crime  for  which  he  is  being  tried  1  And  that  test,  and 
none  other,  is  fairly  established  by  the  authorities. 

It  is  conceded  that  cases  have  arisen  where  another  crime 
wus  permitted  to  be  proved  for  the  purpose  of  establishing  a 
motive  for  the  crime  for  whose  commission  defendant  is  on 
trial — just  that  and  nothing  more.  Motive  is  an  important 
element,  it  is  true,  in  certain  cases,  but  it  is  only  oi^  element, 
and  yet  if  it  is  necessary  to  establish  that  the  defendant  had 
a  motive  in  committing  the  crime  charged,  proof  of  another 
crime  may  be  permitted  for  that  purpose.  Intent  is  another 
essential  element  which  must  be  made  out  before  there  can  be 
a  conviction  for  a  crime,  and,  if  the  commission  of  another 
crime  by  a  defendant  tends  to  establish  a  guilty  intent  on  his 
part  in  the  case  on  trial,  the  other  crime  may  be  proved.  So, 
if  a  defendant  claims  that  the  killing  was  due  to  mistake  or 
accident,  the  facts  of  another  crime  may  be  proved  by  the 
People  if  those  facts  tend  to  show  that  there  was  neither  mis- 
taken nor  accident  on  the  part  of  the  defendant.  Other  cases 
may  be  found  where  evidence  of  another  crime  has  been 
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received  simply  because  it  tended  to  identify  the  person  on 
trial,  /{fudge  Peokham,  in  People  v.  Sharp  (107  N.  Y.  427, 
468),  refere  to  "  a  class  of  cases  in  which  the  facts  show  the 
commission  of  two  crimes  and  that  the  individual  who  com- 
mitted  the  other  crime  also  committed  the  one  for  which  the 
defendant  is  on  trial.  Evidence  is  then  permitted  to  show 
that  the  defendant  was  the  person  who  committed  the  other 
crime,  because  in  so  doing,  under  the  circumstances  and  from 
the  connection  of  tlie  defendant  with  the  other  crime,  the  evi- 
dence of  his  guilt  of  such  other  crime  is  direct  evidence  of  his 
guilt  of  the  crime  for  which  he  is  on  trial."  In  People  v. 
Murphy  (135  N.  Y.  451)  the  evidence  of  another  oflfense  was 
lield  aduiissible  because  it  had  been  shown  to  be  ^'  a  part  of 
the  same  criminal  scheme  "  as  the  main  offense. 

An  examination  of  the  cases  cited  {snpra)  discloses  stil 
other  situations  in  which  the  proof  of  another  offense  has  been 
sanctioned,  and  those  cases  show  that  almost  every  element 
essential  to  a  conviction  for  crinle  either  has  been  established 
or  the  evidence  tending  to  prove  it  has  been  supported  and 
strengthened  by  proof  of  the  coiimiission  of  another  curimo  by 
the  same  party.  In  not  one  of  those  cases  is  it  suggested  that 
there  is  any  element  of  a  crime  that  may  not  be  proved 
in  that  way,  and  this  court  long  ago  distinctly  laid  down 
the  rule,  as  it  seems  to  be  established  by  the  authorities 
generally,  as  follows :  "  Evidence  tending  to  prove  any  fact 
constituting  an  element  of  a  crime  charged  in  an  indictment 
is  competent,  although  it  may  tend  to  prove  the  prisoner 
guilty  of  some  other  crime."  (  Weed  v.  People^  56  N.  Y.  62>^.) 
And  this  conclusion  has  been  followed  in  this  court  recently 
in  three  cases  by  expression  quite  as  comprehensive.  In  Peo- 
ple V.  Van  Tassel  (156  N.  Y.  561,  565),  where  it  is  said: 
*'  Evidence  of  other  transactions,  otherwise  material  or  rele- 
vant,  is  not  inadmissible  merely  because  it  tends  to  prove 
another  crime ; "  and  in  People  v.  Place  (157. N.  Y.  585,  598), 
where  the  court  carefully  stated  the  rule  in  its  entirety  in  two 
sentences,  as  follows:  "It  is  an  elementary  principle  of  law 
that  the  conmiission  of  one  crime  is  not  admissible  in  evidence 
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upou  the  trial  for  another,  where  its  sole  purpose  is  to  show 
that  the  defendant  has  been  guilty  of  other  crimes,  and  would, 
consequently,  be  more  liable  to  commit  the  offense  charged. 
But  if  the  evidence  is  material  and  relevant  to  the  issue,  it  is 
not  inadmissible  because  it  tends  to  establish  the  defendant's 
guilt  of  a  crime  other  than  the  one  charged ; "  and  People 
V.  McLaughlin  (l50  N.  Y.  365,  386)  is  to  the  same  effect^  _ 
Here  we  have  a  broad  and  comprehensive  test  —  one  that 
looks  toward  justice :  Do  the  facts  constituting  the  other 
crime  actually  tend  to  establish  one  or  several  elements  of  the 
crime  charged?  If  so,  they  may  be  proved.  Measured  by 
this  test  it  was  competent  for  the  People  to  show  that  Barnct 
came  to  his  death  through  cyanide  of  mercury  contained  in  a 
dose  of  Kutnow  powder  taken  from  a  box  received  by  hi^i 
through  the  mails,  in  view  of  the  facts  and  circumstances 
proved  tending  strongly  to  show  that  one  mind  conceived  and 
one  hand  executed  all  of  the  details  of  both  crimep. 

Jiut  I  shall  not  discuss  the  evidence  from  that  point  of  view, 
for  it  is  my  purpose  to  attempt  to  show  that  even  if  we  assume 
the  contention  to  be  sound  that  the  People  can  prove  facts 
constituting  another  crime  only  when  they  are  within  one  of  the 
exceptions  enumerated,  the  Barnet  evidence  is  clearly  within 
the  fifth  enumerated  exception  in  that  it  tends  to  establish 
"  the  identity  of  the  person  charged  with  the  commission  of 
the  crime  on  trial."  There  are  features  of  the  evidence 
that  bear  upon  two  of  the  other  exceptions,  but  for  the  sake 
of  brevity  only  the  one  named  will  be  considered. 

In  the  prevailing  opinion,  after  a  preliminary  di?^enssion  of 
the  facts  relating  to  the  death  of  Mrs.  Adams,  it  is  said  : 
''  The  next  and  final  step  in  the  case  of  the  prosecution 
would  have  been  to  prove  the  defendant's  connection  with 
the  handwriting  of  the  address  upon  the  poison  package." 
This  done,  it  is  conceded  that  a  prima  facie  case  would 
have  been  established  on  the  part  of  the  People.  Evidence 
to  that  effect  was  given  by  three  lay  witnesses  and  also 
by  a  number  of  handwriting  experts.  But  the  People  were 
not  obliged  to  stop  there.     If  there  were  other  evidence  tend- 
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ing  to  show  that  the  defendant  sent  the  poison  package  to 
Cornish,  it  was  the  duty  of  the  prosecuting  officer  to  pre- 
sent it  to  the  court  and  the  jury.  Of  course  no  one  saw  the 
person  who  sent  the  package  mail  it  and,  aside  from  the  proof 
of  the  handwriting,  resort  had  necessarily  to  be  had  to  circum- 
stantial evidence  to  prove  who  was  the  sender. 

The  package  sent  to  Cornish  contained  a  bromo  seltzer  bot- 
tle tilled  with  bromo  seltzer  in  which  had  been  put  cyanide  of 
mercury,  and  Mrs.  Adams  on  taking  a  dose  from  that  bottle 
for  sick  headache  obtained  such  a  quantity  of  cyanide  of 
mercury  as  to  lose  her  life.  Cornish  also  took  a  small  dose 
but  it  did  not  prove  fatal.  Cyanide  of  mercury  is  a  rare  and 
unusual  poison,  not  kept  on  sale  by  druggists  generally  as 
strychnine  and  many  other  poisons  are,  and  the  books  of  the 
medical  and  chemical  professions  record  only  five  cases,  prior 
to  these,  of  death  by  that  poison.  Dr.  Phillips,  a  physician 
who  was  called  to  see  Cornish,  suspected  that  he  had  taken 
cyanide  of  mercury  because  of  the  similarity  between  the 
symptoms  displayed  by  him  and  those  exhibited  by  Barnet, 
whom  he  had  treated  a  little  over  a  month  previous.  The 
fact  that  an  attempt  had  been  made  upon  the  lives  of  two  per- 
sons within  so  brief  a  period  by  this  rare  and  unusual  poison 
naturally  suggested  to  those  whose  duty  to  the  state  it  was  to 
find  the  murderer  if  possible  that  it  would  quite  likely  appear 
that  one  person  sent  both  packages.  The  autopsies  showed 
that  both  Barnet  and  Mrs.  Adams  died  from  that  poison,  and 
in  the  Kutnow  powder  of  which  Barnet  told  his  physician  he 
Jiad  partaken  was  found  cyanide  of  mercury. 

On  May  27th,  1898,  a  letter  box  was  hired  from  one  Heck- 
man  in  the  name  of  H.  C.  Barnet.  Barnet  did  not  rent  it^ 
and  Heckman  positively  identified  the  defendant  Molineux 
as  the  man  who  did  rent  it  and  gave  his  name  as  H.  C.  Bar- 
net.  To  that  letter  box  was  sent,  among  other  things,  patent 
medicines,  to  which  other  reference  will  be  presently  made. 
Some  one  in  the  name  of  Barnet  wrote  to  the  Marston  Remedy 
Company  a  letter  inclosing  five  dollars  with  a  request  that  he 
be  sent  one  month's  treatment  for  impotency,  and  the  address 
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of  the  letter  box  which  Molineux  had  rented  in  the  name  of 
Barnet  was  given.  In  reply  the  Marston  Remedy  Company 
sent  a  blank  diagnosis  sheet,  addressed  to  H.  C.  Barnet  at 
that  private  letter  box  as  requested,  with  directions  that  the 
questions  thereon  be  answered.  The  author  of  the  answers  to 
the  questions  in  that  diagnosis  blank  gave  the  following 
description  of  himself:  (1)  single  man  ;  (2)  thirty-one  years  of 
age ;  (3)  chest  measurement  thirty-seven  inches ;  (4)  waist 
measurement  thirty-two  inches ;  (5)  there  had  been  consump- 
tion in  his  family  ;  (6)  business  sedentary  ;  (7)  contemplating 
matrimony  ;  (8)  eyes  and  complexion  "  yellowish ; "  (9)  seek- 
ing treatment  for  im potency.  This  in  no  respect  described 
the  real  II.  C.  Barnet,  who  was  a  large  man  weighing  one 
hundred  and  eighty  pounds,  but  according  to  the  People's  evi- 
dence it  described  Molineux  with  perfect  accuracy.  He  was 
single ;  was  thirty-one  years  of  age  in  the  very  month  the  let- 
ter was  written ;  his  tailor  had  measured  him  less  than  two 
months  before  and  testified  his  chest  measurement  was  thirty- 
seven  inches  and  his  waist  measurement  thirty-two  inches; 
the  death  certificate  of  his  maternal  grandmother  showed  that 
she  died  of  consumption  ;  his  business  was  sedentary ;  he  was 
contemplating  matrimony;  the  jury  had  an  opportunity  to 
observe  his  eyes  and  complexion,  which  the  People  contend 
are  "  yellowish,"  and  he  was  seeking  a  remedy  for  impotency, 
for  on  June  Ist,  1898,  Molineux  wrote  a  letter  to  Dr.  James 
Burns,  signing  his  own  name,  inclosing  twenty-five  cents  and 
directing  that  a  remedy  be  sent  to  his  Newark  address.  Both 
the  letter  and  the  envelepe  were  put  in  evidence,  and  it  was 
shown  that  the  remedy  was  for  impotency.  There  was  also 
evidence  that  the  diagnosis  blank  was  in  the  handwriting  of 
the  defendant,  and  it  needs  no  argument  to  support  an  asser- 
tion that  the  jury  had  the  right  to  find  from  all  this  evidence 
that  Molineux  was  the  man  who  used  this  letter  box  and  used 
the  name  of  Barnet  for  his  own  purposes.  According  to  the 
claim  of  the  People,  then,  Molineux  positively  identified  him- 
self as  the  renter  of  the  letter  box  and  the  seeker  after  reme- 


348  *  People  v.  Molinecx.  [Oct., 

Opinion  per  Parkek,  Ch.  J.  [Vol.  168. 


dies  for  impotency  in  the  Barnet  case,  and  Heckman  identified 
him  as  positively. 

The  identity  of  MoHneux  in  the  Barnet  case  being  estab- 
lislied,  the  People  were  at  liberty  to  show  that  the  facts  and 
circumstances  in  the  Barnet  case  and  the  Cornish  case  were  of 
such  a  character  that  they  must  necessarily  have  resulted  from 
tlie  action  of  a  single  mind.  To  have  shown  that  yirould  neces- 
sarily have  identified  the  defendant  as  the  criminal  actor  in 
the  attempt  to  poison  Cornish.  It  turned  out  that  before  the 
attempt  to  poison  Cornish  was  made  some  one  hired  a  private 
letter  box  in  his  name,  and,  as  in  the  Barnet  case,  it  was  not 
hired  by  Cornish,  nor  for  him.  Now,  while  Molineux  per- 
sonally hired  the  box  in  Barnet's  name  at  Ileckman's,  he  did 
not  personally  hire  the  box  at  Koch's,  at  1620  Broadway, 
which  was  hired  in  Cornish's  name.  But  it  seems  that  Koch, 
in  addition  to  renting  private  letter  boxes  to  persons  who  had 
personal  and  confidential  correspondence  which  they  wished 
to  keep  out  of  the  regular  channels  of  their  mail  matter,  sent 
out  a  publication  called  the  "  Studio,"  and  on  December  31  st, 
1897,  about  a  year  before  the  death  of  Mrs.  Adams,  Molineux 
wrote  a  letter  to  "  Editor  *  Studio,'  "  in  which  he  asked  for  a 
copy  of  the  paper.  About  six  months  later  Koch  serit 
Molineux  some  circulars  rolatiuir  to  his  business  and  one  of 
them  described  his  private  letter  boxes.  Between  December 
12th  and  17th,  1898,  Molineux  called  on  Koch  at  his  place  of 
business  and  talked  about  the  letter  boxes,  but  said  he  was  not 
prepared  to  make  an  arrangement  for  one  as  he  only  called  for 
a  friend.  A  few  days  later  and  on  December  2l6t  another 
man  called  and  rented  a  box  in  the  name  of  II.  Cornish,  but 
Koch  testified  when  Cornish  stood  up  in  court  that  he  —  Cor- 
nish—  was  not  the  man  who  rented  the  box. 

After  the  hirins:  of  the  box  some  one  wrote  for  Kutnow 
powders  in  the  name  of  II.  Cornish  and  directed  that  they  be 
sent  to  the  letter  box  at  1620  Broadway  which  the  stranger 
had  hired,  and  the  letter  was  written  on  the  same  kind  of  blue 
paper,  with  a  tri-crescent  emblem  at  the  top,  as  Molineux  used 
in  his  letter  to  Dr.  James  Burns  on  June  1st  asking  for  a 
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remedy  for  irapotency.  The  Kntnow  powders  were  sent  to 
1620  Broadway  in  pursnanee  of  the  request,  but  by  mistake 
were  placed  in  the  wrong  box.  A  letter  was  also  written  on 
the  blue  stationery  with  the  tri-creseent  emblem  as  in  the  other 
cases  to  Von  Mohl  &  Company,  of  Cincinnati,  requesting  a 
live  days'  trial  of  their  remedy  for  impotency,  the  address 
given  being  1620  Broadway.  This  letter  was  not  written  by 
Cornish.  "  Caltlios  "  was  the  name  of  the  remedy  of  Von 
Mohl  &  Company  and  a  box  of  it  was  sent  to  H.  Cornish  at 
1620  Broadway.  Some  person  other  than  Cornish,  but  in  his 
name,  sent  a  letter,  also  written  on  blue  paper  with  tlie  tri- 
crescent  eml^lem  as  in  the  other  instances  referred  to,  to 
Frederick  Stearns  &  Company,  of  Detroit,  Michigan,  con- 
cerning one  A.  A.  Harpster,  in  which  the  address  of  H.  Cor- 
nish was  given  as  1620  Broadway.  I  shall  not  refer  further 
to  the  Harpster  incident,  which  is  one  of  considerable  import- 
ance as  disclosed  by  tlie  record,  otlier  than  to  say  in  passing 
that  Harpster  was  a  great  friend  of  Cornish,  and  had  taken 
sides  with  him  in  CoriHsh's  controverey  with  Molineux,  thus 
arousing  tlie  enmity  of  Molineux,  who  took  otlier  steps  look- 
ing to  his  injury  beside  writing  the  letter  referred  to  asking 
for  confidential  information  in  relation  to  Harpster  from  his 
former  employers,  if  he  did  write  it. 

Cornish  received  througli  the  mails  a  bottle  of  bromo 
seltzer  containing  cyanide  of  mercury,  a  dose  of  which  resulted 
in  the  death  of  Mrs.  Adams.  Molineux  was  a  chemist  and  a 
manufacturer  of  dry  colors,  and  kept  large  quantities  of  prus- 
sian  blue  and  other  dry  colors  from  which  cyanide  of  mercury 
can  be  made.  Three  lay  witnesses,  who  were  familiar  with 
the  handwriting  of  Molineux,  testified  that  the  letters  signed 
"  H.  Cornish,-'  to  which  reference  has  been  made,  as  well  as 
the  Barnet  letters  and  the  answers  in  the  diagnosis  blank,  were 
in  the  handwriting  of  Molineux.  And  the  testimony  of  a 
number  of  prominent  experts  in  handwriting  is  to  the  same 
effect.  But  aside  from  that  testimony  there  is  to  be  gleaned 
from  the  letters  themselves  and  the  circumstances  surrounding 
and  attending  their  writing  very  strong  evidence  that  one 
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brain  conceived  and  carried  out  both  schemes.  In  each  case 
the  letter  box  was  hired  in  the  name  of  the  intended  victim ; 
in  each,  remedies  for  impotency  were  written  for  in  the  name 
of  the  intended  victim  ;  both  the  Cornish  and  the  Barnet  let- 
ters were  undated  ;  both  series  of  letters,  as  well  as  the  address 
on  the  poison  package,  contained  misspelled  words ;  in  each 
case  a  rare  poison  —  cyanide  of  mercury  —  was  employed  ;  in 
both  cases  the  mails  were  used  to  convey  the  poison  to  the 
intended  victims ;  in  both  cases  samples  of  Kutnow  powder 
were  written  for,  and  were  received  at  both  boxes ;  Calthos,  a 
remedy  for  impotency,  was  also  received  at  both  boxes ;  Bar- 
net  and  Cornish  were  members  of  the  same  club,  and  the 
poison  sent  to  each  was  contained  in  a  simple  headache  remedy 
in  ordinary  use.  These  facts  and  circumstances  standing 
wholly  uncontradicted  and  unexplained,  as  they  do  in  this 
record,  force  the  mind  almost  irresistibly  to  the  conclusion 
that  the  same  man  desired  the  death  of  both  Barnet  and  Cor- 
nish  and  plotted  and  worked  to  accomplish  it.  Certainly  a 
jury  are  at  liberty  to  draw  that  inference,  and  if  they  do  the 
conclusion  will  necessarily  follow  that  Molineux  was  the 
criminal  actor  in  the  Cornish  case,  because  he  was  positively 
identified  as  the  actor  in  th-e  Barnet  case  both  by  the  testi- 
mony of  Heckman  and  by  Molineux's  description  of  himself 
in  the  diagnosis  blank. 

The  evidence  in  tlio  Barnet  case,  therefore,  tends  to  identify 
Molineux  as  tlie  sender  of  the  poison  package  in  tlie  Cornish 
case,  tlius  supporting  the  evidence  of  the  lay  and  expert  wit- 
nesses who  testified  that  the  address  on  the  poison  package 
sent  to  Cornish  was  in  the  handwriting  of  Molineux.  The 
Barnet  evidence,  therefore,  is  strictly  within  one  of  the  excep- 
tions referred  to  in  the  prevailing  opinion.  It  is  said  in  jPeo- 
pie  V.  Dimick  (107  N.  Y.  13,  32)  that  the  People  have  the 
right,  when  it  is  material,  to  give  proof  of  the  facts  constitut- 
ing another  crime  and  have  it  submitted  to  the  jury  under 
proper  instructions,  although  such  proof  may  be  inconclusive, 
and  if  this  view  of  a  unanimous  court  in  that  case  should  be 
followed  the  Barnet  evidence  would  be  competent,  although 
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direct  proof  of  the  sending  of  the  Kutnow  powders  through 
the  mails  should  not  be  made  out  on  the  retrial. 

This  argument,  however,  has  proceeded  on  the  assumption 
.that,  in  order  to  justify  the  retention  of  the  evidence  relating 
to  the  Barnet  crime,  it  is  necessary  to  establish  every  element 
relating  thereto,  which  necessarily  includes  the  r/iceipt  by 
Barnet  of  Kutnow  powders  through  the  mails.  Hearsay  evi- 
dence to  that  effect  was  admitted  by  the  court  and  its  admis- 
sion was  error,  but  we  cannot  assume  that  on  the  new  trial 
which  is  about  to  be  ordered  the  People  will  not  be  able  to 
establish  that  fact  by  competent  evidence,  and  great  care 
should  be  taken  not  to  close  the  door  against  such  evidence,  if 
it  exists,  for  that  justice  which  the  safety  of  Society  requires 
and  the  law  demands  has  not  as  yet  been  meted  out  to  the 
murderer  of  Mrs.  Adams. 

Gray,  J.  I  think  the  judgment  of  conviction  should  be 
reversed  and  that  the  defendant  should  have  a  new  trial,  for 
error  in  the  admission  of  testimony  relating  to  declarations 
made  by  Barnet  to  his  physician  of  his  having  receive*! 
through  the  mail  Kutnow  powders,  of  his  having  taken  a  dose 
of  them  and  of  his  condition  being  due  to  that  fact.  In  any 
view,  such  evidence  was  quite  incompetent  and,  of  course, 
prejudicial  to  the  defendant.  With  respect  to  the  evidence 
relating  to  the  death  of  Barnet,  with  some  hesitation,  I  have 
reached  the  conclusion  .that  it  was  admissible,  within  the  rec- 
ognized exceptions  to  the  rule,  which  excludes  proof  by  the 
prosecution  of  another  crime.  Unless  the  evidence  was  rele- 
vant to  connect  the  defendant  with  the  commission  of  the 
crime  charged  in  the  indictment,  it  was  immaterial  and  its 
effect  could  not  have  been  other  than  prejudicial  to  his  case. 
But  it  is  well  established  that  evidence  of  facts,  which  show, 
or  tend  to' show,  the  commission  of  another  crime,  is  not  for 
that  reason  inadmissible  against  the  defendant,  if  they  tend  to 
prove  his  guilt  under  the  indictment.  If  these  other  damag- 
ing, or  criminating,  facts  throw  any  light  upon  motive,  or 
intent ;  if  they  establish  the  absence  of  mistake,  or  accident ; 
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if  they  exhibit  a  scheme,  involving  the  commission  of  several 
crimes ;  or  if  they  may  become  a  means  of  identification  of 
tlie  person  charged  with  the  commission  of  the  crime  on  trial, 
tliey  become  admissible  for  the  purpose. 

The  tlieory  of  the  prosecution  was  that  the  defendant  had 
caused  Barnet's  death  by  poison  from  motives  of  jealousy  and 
had  attempted  to  poispn  Cornish  from  motives  of  hatred  pro- 
voked by  personal  conflicts  and  quarrels.  It  is  plain  that  there 
could  be  no  common  motive  and  the  theory  of  tlie  prosecution 
could  only  become  serviceable,  if  the  evidence  relating  to  the 
commission  of  a  former  crime  would  identify  the  defendant 
as  the  common  perpetrator  of  both  crimo^.  In  my  opinion, 
all  of  the  exceptions  to  the  general  rule  of  evidence  men- 
tioned may  be  eliminated,  as  of  useless  consideration,  except 
that  which  makes  all  legal  evidence  admissible  for  the  iden- 
tification of  the  defendant;  I  cannot  perceive  its  relevancy 
for  the  purpose  of  proving  intent,  or  the  absence  of  mistake, 
or  accident.  I'te  defendant  was  shown  to  be  familiar  with 
the  use  of  dicMnicals  and  to  have  all  the  opportunities  to  con- 
coct the  particular  poison,  which  Cornish  received  through 
the  mail  and  from  the  taking  of  which  Mrs.  Adams  subse- 
quently died.  If  the  evidence  showed  *that  he  had  sent  this 
bottle,  containing  its  poisonous  compound,  to  Cornish,  the 
felonious  intention  would  be  evident  and  there  would  be  no 
room  for  the  idea  of  ignorance,  mistake,  or  accident.  It  would 
be  unnecessary  to  enter  upon  the  proof  of  the  other  criminating 
facts,  in  order  to  supply  those  elements  of  a  case.  Neither  is 
it  conceivable  that  the  Barnet  evidence  would  be  admissible 
to  prove  a  scheme,  which  involved  the  commission  of  further 
crimes  in  connection  with  the  killing  of  Barnet.  There  was 
no  pretense  of  that.  *f  Jut  there  may  be  sufficient  in  the  cir- 
cumstances of  Barnfts  death  to  furnish  support  for  tlie  theory 
that  the  same  peison  committejd  both  crimes  and,  with  other 
circumstances  testified  to,  to  tend  to  an  identification  of  the 
defendant.  The  rarity  of  the  deadly  drug  used,  within  a  few 
weeks,  in  both  cas(3s ;  its  concealment  in  the  same  kihd  of 
powders,  as  taken  by  Mrs.  Adams  and  as  found  in  Barnet's 
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room  after  his  death,  and  tlie  use  of  the  mail  by  the  sender  of 
the  poison,  in  connection  with  tlie  evidence  showing,  or  tend- 
ing to  show,  that  defendant  made  nse  of  the  names  of  Barnet 
and  of  Cornish,  in  the  hiring  and  use  of  private  letter  boxes,  for 
various  purposes,  inchiding  the  procuring  of  patent  medicines, 
all  of  these  facts  would,  if  competently  proved,  have  a  ten- 
dency to  show  a  unity,  or  similarity,  of  mental  plan  and  opera- 
tion, and  bear  upon  defendant's  identilication,  however  incon- 
clusive in  themselves.  While,  for  the  reasons  I  have  briefly 
assigned,  I  tliink  the  evidence  relating  to  Barnet's  death  was 
not  inadmissible  for  the  prosecution^s  case,  the  admission  of 
the  testimony  of  the  physicians,  as  to  what  Barnet  told  them 
about  the  reception  and  the  taking  of  the  powders,  was  dis- 
tinct error  and,  in  view  of  the  nature  of  the  case  made,  one 
which  cannot  be  overlooked.  It  was  objectionable  as  being 
hearsay  evidence  and  as  not  told  for  the  purpose  of  treatment. 
Without  that  testimony  there  was  no  evidence  that  Barnet 
received  any  Kutnow  powder  containing  the  poisonous  admix- 
ture through ,  the  mail,  or  that  he-  took  any  of  it,  except  as 
might  be  inferred  from  the  autopsy  performed  upon  his  body 
some  time  after  Mrs.  Adams'  death.  If  those  material  facts 
should  be  competently  proved  upon  another  trial,  I  am  of  the 
opinion  that  the  circumstances  of  Barnet's  death  would  be 
within  the  province  of  the  jury  to  pass  upon  as  determining, 
in  connection  with  all  the  other  facts  and  circumstances, 
whether  the  same  person  poisoned  Barnet  and  attempted  to 
poison  Cornish,  and  whether  they  pointed  conclusively  to  the 
defendant  as  the  criminal  agent. 

As  to  the  handwriting  evidence,  I  concur  with  Judge 
Werner's  construction  of  the  statutes  ;  but,  while  conceding 
the  admissibility  of  opinion  evidence  as  to  handwriting,  I  am, 
nevertheless,  indisposed  to  concede  to  it  such  evidentiary  char- 
acter and  strength  as,  like  a  fact,  to  constitute  a  link  in  the 
chain  of  circumstantial  evidence,  upon  which  a  capital  con- 
viction shall  depend.  Such  evidence  is  entitled  to  be  con- 
sidered by  the  jury  as  corroborative  of ^  other  evidence,  con- 
necting the  defendant  with  the  commission  of  the  crime. 

23 
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In  view  of  the  responsibility  imposed  upon  this  court  in 
capital  cases,  I  think  that  the  circumstances  relied  upon  to 
support  the  defendant's  conviction  should  be  such  as,  when 
considered  with  the  opinion  evidence,  to  convince  the  mind  of 
its  absolute  correctness. 

Judgment  of  conviction  reversed  and  new  trial  ordered. 
Opinion  by  WEkNER,  J.,  with  whom  BARTLExrand  Vann,  JJ., 
concur;  O'Brien,  J.,  in  mem.;  Parker,  Oh.  J.,  Gray  and 
Haioht,  JJ.,  concur  in  result,  and  dissent  only  as  to  the 
admissibility  of  the  evidence  tending  to  prove  the  poisoning 
ofBarnet;  Parker,  Oh.  J.,  and  Gray,  J,,  writing ;  HAianx,  J., 
concurring  with  Parker,  Ch*  J. . 


J.  Warrant  Castlbman,  as  Receiver  of  the  Property  of 
168   854|  Charles  W.  Mayer,  Appellant,  v.  Charles  W.  Maykk 

et  al.,  Defendants. 

Samuel  V.  Pryor,  Respondent. 

Chattel  Mortgage — When  Unfiled  Instrument  not  Void  as 
AGAINST  Creditors  of  Mortgagor.  Where  a  chattel  mortgage  was 
given  to  secure  advances,  but  not  filed  until  after  the  mortgaged  property, 
with  the  consent  of  the  mortgagor,  was  delivered  by  the  mortgagee  to  a 
sheriff  to  be  sold  under  the  mortgage,  and  the  property  was  sold  and  the 
proceeds  turned  over  to  the  mortgagee  prior  to  the  rendition  of  judgments 
against  the  mortgagor  upon  which  an  action  for  the  benefit  of  the  judg- 
ment creditors  is  based,  such  mortgage  must  be  held  valid  In  the  Court  of 
Appeals  and  not  void  as  against  the  existing  creditors  of  the  mortgagor 
when  there  is  some  evidence  to  support  a  finding  of  the  trial  court, 
afiirmed  by  the  Appellate  Division,  that  the  execution  and  delivery  of  the 
mortgage  were  accompanied  by  an  immediate  delivery  of  the  property  to 
the  mortgagee  and  followed  by  actual  and  continued  possession  thereof 
by  him,  without  any  fraudulent  intent  on  the  part  of  either  mortgagor  or 
mortgagee  to  defraud  the  creditors  of  the  mortgagor. 

CkutUman  ▼.  Mayer,  55  App.  Div.  515,  affirmed. 

(Argued  October  8,  1901;  decided  October  18,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
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December  1,  1900,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court 
on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  JS,  Hale  for  appellant.  The  chattel  mortgage  was 
not  filed  and  there  is  no  evidence  in  the  whole  case  of  a 
change  of  possession  of  the  goods  mortgaged  until  January  26, 
1897.  (Smith  v.  Beattie,  31  N.  Y.  542;  Wait  on  Fraud. 
Conv.  §  259.)  The  plaintiff  had  the  right  to  reach  the  avails 
of  the  property  after  it  was  sold  by  Pry  or  under  his  mort- 
gage. {Stephens  v.  Perriney  143  N.  Y.  476  ;  Karat  v.  Gane^ 
136  N.  Y.  316 ;  MandeviUe  v.  Avery,  124  N.  Y.  376 ;  Potts 
V.  Hart,  99  N.  Y.  173 ;  Southard  v.  Benner,  72  N.  Y.  432.) 

C,  C.  Werner  for  respondent.  The  trial  court  was  right  in 
finding  that  the  execution  and  delivery  of  the  agreement  was 
followed  by  an  immediate,  actual  and  continued  change  of 
possession  of  the  chattels  described  in  it,  and  there  was  ample 
evidence  on  which  to  base  said  finding.  {Woodwprth  v. 
Hodgson,  129  N.  Y.  669 ;  St^mleyi  v.  Ifat.  U.  Bank,  115  N. 
Y.  122 ;  Bawdish  v.  Page,  153  N.  Y.  104 ;  ParmmUr  v. 
Fitzpatrick,  135  N.  Y.  190 ;  Blaut  v.  GdhUr,  77  N.  Y.  461 ; 
Jones  on  Chattel  Mortgages  [4th  ed.],  187.)  The  affirmance 
by  the  Appellate  Division  of  the  judgment  of  the  Special 
Term,  even  though  by  a  divided  court,  is  conclusive  upon  this 
court,  if  there  is  any  evidence  to  sustain  the  finding  that  there 
was  an  immediate  delivery  of  possession.  {National  Bcmh  v. 
Rogers,  69  K  Y.  Supp.  922  ;  Shehhy^  v.  Conner,  78  N.  Y. 
218;  Clarke  v.  Laurie,  82  N.  Y.  580.)  Even  if  there  was 
no  immediate,  continued  and  visible  possession  in  Pryor  he  is 
still  entitled  to  recover  because  of  the  voluntary  delivery 
made  to  him  by  Mayer  upon  the  26th  day  of  January,  1897. 
{Trenhains  v.  Mortimer,  128  N.  Y.  1 ;  Hardt  v.  Deutsch,  30 
App.  Div,  589 ;  Stephens  v.  M.  B.  Co.,  160  N.  Y.  181 ;  Shei. 
don  V.  Wick/iam,  161  N.  Y.  506.) 
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Pakker,  Ch.  J.  This  action  was  brought  in  behalf  of  two 
judgment  creditors  of  defendant  Mayer  to  reach  the  proceeds, 
in  the  hands  of  Pryor,  of  property  which  once  belonged  to 
Mayer.  Mayer,  having  commenced  a  manufacturing  business 
with  seventy-live  dollars,  attempted  to  secure  an  increase  of 
capital,  and  accordingly,  prior  to  December  Slst,  1896,  he 
made  an  arrangement  with  tlie  defendant  Pry  or  by  whicli  the 
latter  was  to  advance  to  him  certain  suths  of  money  not 
exceeding  two  thousand  dollars.  Mayer  executed  an  agree- 
ment in  the  nature  of  a  chattel  mortgage,  by  which  his  entire 
stock  of  goods,  machinery,  fixtures,  patents,  etc.,  were  sold  to 
Pryor.  This  agreement  was  not  filed  in  the  manner  in  which 
chattel  mortgages  are  by  statute  required  to  be  filed  until 
the  29th  day  of  January,  1897.  But,  at  the  time  of  its  execu- 
tion and  delivery  to  Pryor,  the  parties  did  certain  acts  indi- 
cating an  intention  to  transfer  the  possession  of  the  property 
from  Mayer  to  Pryor.  On  the  26th  day  of  January,  1897, 
Pryor,  with  the  consent  of  Mayer,  delivered  the  property 
covered  by  the  mortgage  to  the  sheriflp,  with  instructions  to 
that  ofiicer  to  sell  the  same  under  the  mortgage.  The  property 
was  sold  by  the  sheriff  at  public  auction,  and  the  net  proceeds 
thereof  turned  over  to  Pryor.  All  of  which  took  place  prior 
to  tlie  rendition  of  the  judgments  which  lie  at  the  foundation 
of  this  action. 

The  dissenting  judges  at  the?  Appellate  Division  said  that 
the  mortgage  was  void  as  against  the  existing  creditors  of  the 
mortgagor,  inasmuch  as  the  chattel  mortgage  was  not  filed, 
nor  was  the  possession  of  the  property  described  tlierein 
transferred  to  the  mortgagee,  lint  whether  there  was  a 
transfer  to  the  mortgagee  is  not  open  to  delmte  in  this  court, 
as  it  was  in  the  Appellate  Division,  for  we  are  bound  to 
assume,  in  view  of  the  affirmance  of  tlie  judgment  of  the  trial 
court,  that  all  of  the  factb  found  by  it  which  have  some  evi- 
dence in  their  support  are  true.  Now  the  trial  court  found 
"That  said  agreement  was  made  and  received  in  good  faith 
and  was  accompanied  by  an  immediate  delivery  of  the  keys  of 
the  store  and  the  property  therein,  and  was  followed  by  an 
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aetaal  and  continued  change  of  possession  thereof,  and  the 
same  was  made  and  delivered  without  any  fraudulent  intent 
on  the  part  of  the  defendant  Samuel  V.  Pryor,  or  said  Mayer, 
to  hinder,  delay  or  defraud  the  creditors  of  the  said  Charles 
W.  Mayer.  That  the  property  described  in  said  agreement 
after  the  execution  and  delivery  thereof  was  not  left  in  the 
possession  and  apparent  ownership  of  the  defendant  Charles 
W.  Mayer,  but  was  at  all  times  thereafter  in  the  actual  and 
continued  possession  and  under  the  actual  control  of  the 
defendant  Pryor."  This  finding  has  some  evidence  in  its 
support,  and  lience  we  must  treat  it  as  conclusively  established 
that  the  possession  of  the  property  covered  by  the  mortgage 
was  duly  transferred  to  the  mortgagee  at  the  time  of  the 
execution  of  that  instrument,  and  that  he  thereafter  continued 
in  possession. 

It  follows  that  it  must  be  held  as  a  matter  of  law  that  the 
mortgage  was  not  void  and  it  becomes  unnecessary  to  consider 
the  further  question  discussed  at  the  Appellate  Division 
whether  Pryor  would  have  been  entitled  to  retain  the  posses- 
sion of  the  moneys  as  against  the  creditors  of  Mayer  even  had 
there  been  no  transfer  of  the  possession  at  the  time  of  the 
giving  of  the  mortgage  because  of  the  action  of  Mayer  and 
Pryor  by  which  the  property  was  turned  over  to  the  sheriff 
with  directions  to  sell  the  property  and  pay  the  net  proceeds 
to  Pryor. 

The  judgment  should  be  affirmed,  with  costs. 

Gray,  Bartlett,  Martin,  Vann  and  Cullen,  JJ.,  concur ; 
Werner,  J.,  not  sitting. 

Judgment  affirmed. 
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Harris  P.  Osterhoudt,  Appellant,  v,  Ella  H.  Osterhoudt, 

Kespondent. 

Same,  Appellant,  v.  Same,  Kespondent. 

Appeal  —  Divorce  —  When  Judgment  op  Appkllats  Diyibton 
ArpiRMiNO  Award  op  Custody  op  Children  by  Supreme  Court  not 
Reyibwable.  a  judgment  granting  a  divorce  to  plaintiff,  but  awarding 
the  custody  of  the  children  to  defendant,  is  within  the  discretion  of  the 
Supreme  Court,  and  where  that  court  does  not  exceed  its  powers  an  affirm, 
ance  thereof  by  the  Appellate  Division  is  not  reviewable  by  the  Court  of 
Appeals.  4 

O$terhoudt  v.  Osterhoudt,  48  App.  Div.  74 ;  49  App.  Div.  636,  appeals 
dismissed. 

(Argued  October  8,  1901;  decided  October  18,  1901.) 

Appeals  from  so  much  of  two  judgments  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  and  second  judicial 
departments,  entered  respectively  March  1  and  March  22, 
1900,  as  aflSrmed  a  judgment  of  Special  Term  awarding  to  < 

the  defendant  the  custody  of  the  children  of  the  parties  in  an 
action  for  a  divorce. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  M.  Mullen  and  John  L,  Brower  for  appellant.  i 

The  judgment  is  appealable  and  this  court  has  jurisdiction  to 
review  the  same.  The  part  of  the  judgment  appealed  from 
was  made  without  jurisdiction  and  the  question  of  discretion 
is  not  involved.  (ShieU  v.  Wortmann,  126  N.  Y.  650; 
La  Rue  v.  Smith,  153  K  Y.  432;  MaUer  of  Trustees  N. 
r.  cfe  B.  B,  Co.,  137  N.  Y.  99 ;  Code  Civ.  Pro.  §  1771 ; 
Bossout  V.  5.,  W.  cfe  O.  B.  R.  Co.,  131  N.  Y.  42 ;  Matter  of 
Rogers,  153  K  Y.  316 ;  Robinson  v.  0.  S>  N.  Co.,  112  N. 
Y.  315 ;  O'Brien  v.  E.  R.  B.  Co.,  161  JS".  Y.  539 ;  Jerome  v. 
Q.  C.  G.  Co.,  163  K  Y.  351 ;  ShotweU  v.  Dixon,  1C3  N.  Y. 
43 ;  Griggs  v.  Day,  158  N.  Y.  1.) 

Eldon  Bisbee  and  Allen  Caruthers  for  respondent.  The 
determination  of  the  question  of  the  custody  of  minor  children 
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in  an  action  for  divorce  rests  wholly  within  the  discretion  of 
the  trial  court.  Since  the  appeal  here  is  only  from  so  much 
of  the  judgment  as  awards  the  custody  of  the  children  to  the 
defendant,  this  court  has  no  jurisdiction,  and  the  appeal  should 
be  dismissed.  {Price  v.  Price^  55  N".  Y.  656 ;  People  ex  rel, 
V.  Stemhergef^  153  N.  Y.  684 ;  Percival  v.  Percival^  124 
N.  Y.  637 ;  Waring  v.  Waring,  100  N.  Y.  570 ;  Perry  v. 
Perry,  17  Misc.  Kep.  28 ;  Welch  v.  Welch,  33  Wis.  541 ; 
Com.  V.  Addicha,  5  Binn.  520  ;  IlaskeU  v.  SaskeUf  152  Mass. 
16 ;  Bishop  on  Marr.,  Div.  &  Sep.  §  1190.) 

Per  Curia?n,  Tlie  action  was  brought  by  plaintiff  to  obtain 
a  divorce  on  the  ground  of  defendant's  alleged  adultery.  The 
defense  was  based  upon  a  decree  of  divorce  in  defendant's 
favor  and  against  the  plaintiff,  granted  in  the  state  of  North 
Dakota.  Upon  the  trial  of  this  action  the  Dakota  divorce 
was  held  to  be  invalid,  and  it  w£is  upon  this  sole  and  distinct 
ground  that  the  divorce  here  was  granted  to  the  plaintiff. 
The  decree,  among  other  things,  provided  that  the  defendant 
should  have  the  custody  of  the  two  children  of  the  parties. 
Both  parties  appealed  from  the  judgment  entered  upon  the 
decision  of  the  Special  Term ;  the  defendant  from  the  whole 
judgment,  and  the  plaintiff  from  so  much  thereof  as  related 
to  the  custody  of  the  children. 

Before  the  appeals  came  on  for  a  hearing,  the  Appellate 
Division  in  the  first  department  sent  the  defendant's  appeal 
to  tlie  Appellate  Division  in  the  second  department  for  hear- 
ing. Plaintiff's  appeal  was  heard  by  the  Appellate  Division 
in  the  first  department,  and  that  part  of  the  judgment  appealed 
from  by  plaintiff  was  aflSrmed.  When  the  defendant's  appeal 
came  on  for  hearing  in  the  Appellate  Division  in  the  second 
department,  the  judgment  of  the  court  below  was  also  affirmed. 
This  brief  history  of  the  case  explains  the  existence  of  two 
appeals  from  a  single  judgment. 

The  only  part  of  the  judgment  appealed  from  to  this  court 
is  that  which  awards  the  custody  of  the  children  to  the  defend- 
ant.    The  direction  made  in  that  behalf  rested  solely  in  the 
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discretion  of  the  Supreme  Court,  and  as  that  court  did  not 
exceed  its  powers,  the  right  of  review  ended  with  the  Appel- 
late Division,  and  there  is  nothing  which  this  court  can  review. 
{People  ex  rel,  Sterriberger  v.  Sternherger^  153  N.  Y.  684; 
Matter  of  Welch,  74  id.  299.) 

The  appeals  should,  therefore,  be  dismissed,  with  costs  to 
the  respondent  in  one  appeal  only,  and  disbursements  in  both. 

Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann,  Cdllek 
and  Werner,  JJ.,  concur. 

Appeals  dismissed. 
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The  People  of  the  State  of  New  York  ex  rel.  Charles  C. 
Beaman  et  al.,  as  Trustees  under  the  Will  of  William  AI. 
Prichard,  Deceased,  Respondents,  v.  Thomas  L.  Feitner 
et  al.,  as  Commissioners  of  Taxes  and  Assessments  of  the 
City  of  New  York,  Appellants. 

Tax  —  Method  of  Assessing  Personal  Property  Held  by  Two  or 
More  Trustees.  Where  taxable  persoual  property  is  held  by  two  or 
more  trustees  jointly,  each  trustee  must  be  assessed  uuder  the  provisions 
of  the  Tax  Ltiw  (L.  1896,  ch.  908)  in  the  tax  district  in  which  he  resides 
fur  his  proportiouatc  share  of  such  trust  estate,  and  where  taxable  per. 
sonal  property  is  held  by  three  trustees,  two  of  whom  are  residents  and 
the  third  a  non-resident  of  the  state,  each  resident  trustee  should  be 
assessed  for  one-third  of  all  the  taxable  personal  property  of  the  trust 
estate. 

People  ex  rel,  Beaman  v.  Feitner,  63  App.  Div.  174,  revers<3d. 

(Argued  October  2,  1901;  decided  October  18,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
18,  1901,  which  modified,  and  aflirmed  as  modified,  an  order 
of  Special  Term  reducing  an  assessment  upon  personal  prop- 
erty held  by  the  relators. 

On  the  second  Monday  of  Jai^uary,  1899,  the  respondents 
were  trustees  under  the  will  of  William  M.  Prichard,  deceased, 
and  their  respective  places  of  residence  were  as  follows: 
Charles  C.  Beaman,  New  York  city;  Duncan  Smith,  city  of 
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Yonkers ;  Levy  S.  Teniiy,  town  of  Glen  ridge,  state  of  New 
Jersey.     They  had  had  an  acconnting,  as  execators,  and  had 
turned  over  to  themselves  as  trustees,  pursuant  to  the  direc- 
tions of  the  will,  the  residuary  estate  and  thereafter  they  held 
the  same  as  a  trust  fund  for  the  benefit  of  certain  persons 
who  resided  at  Concord,  Mass.     The  property  liable  to  taxa- 
tion thus  held  by  them  consisted  of  railroad  bonds,  bonds 
secured  by  mortgages  on  real  estate  in  the  city  of  New  York 
and  promissory  notes  of  the  value  in  all  of  $91,737.50.    They 
also  had  the  sum  of  $8,621.10  on  deposit  in  certain  banks  in 
the  city  of  New  York,  making  an  aggregate  of  $100,358.60. 
On  the  6th  of  January,  1899,  all  of  said  securities  were  depos- 
ited by  the  respondents  in  a  safe  deposit  company  in  Jersey 
City,  New  Jersey,  for  the  express  purpose  of  avoiding  the 
payment  of  any  taxes  upon  them  in  the  state  of  New  York. 
The  interest  on  said  securities  was  all  collected  in  tlie  city  of 
New  York  and  deposited  in  banks  there  and  the  cash  on 
deposit  was  not  removed  to  New  Jersey,  but  allowed  to  remain 
undisturbed  in  the  various  banks  where  it  had  been  deposited. 
By  agreement  between  the  respondents  and  the  safe  deposit 
company,  access  to  the  securities  deposited  in  the  state  of 
New  Jersey  could  be  had  only  when  two  of  the  trustees  were 
present.     The  trust  estate  was  originally  assessed  at  the  sum 
of  $lJr8,850,  but  upon  application  to  the  commissioners  it  was 
reduced  to  $33,450,  representing  one-third  of  the  value  of  the 
trust  estate,  less  the  deductions  required  to  be  made  by  law. 
Upon  review  by  the  Special  Term  the  assessment  was  reduced 
to  $4,310.55,  upon  the  ground  that  none  of  the  securities  were 
taxable  in  this  state,  and  tliat  only  one-half  of  the  amount  of 
cash  on  deposit  was  liable  to  taxation  in  the  city  of  New  York. 
The  Appellate  Division  modified  the  order  of  the  Special 
Term  by  increasing  the  assessment  to  the  sum  of  $8,621.10, 
upon  the  ground  that  all  of  the  casli  deposited  was  subject  to 
taxation  in  New  York  city,  tlie  presiding  justice  dissenting 
upon  the  ground  that  the  whole  estate  was  taxable   there. 
The  commissioners  appealed  from  tlie  order  of  the  Appellate 
Division  to  this  court. 
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John  Whalen,  Corporation  Counsel  (James  M,  Ward  of 
counsel),  for  appellants.  Prior  to  the  enactment  of  chapter  392 
of  the  Laws  of  1883,  tangible  personal  property  capable  of 
physical  custody  and  actually  in  another  state,  held,  managed 
and  controlled  in  that  foreign  jurisdiction  and  subject  to 
taxation  there,  was  not  taxable  to  a  citizen  of  the  state  of 
New  York.  {People  ex  rel.  v.  Smithy  88  N.  Y.  576  ;  People 
ex  rel,  v.  Comra,  of  Taxes^  23  N.  Y.  224 ;  People  ex 
rel.  V.  Coleman,  21  Abb.  [N.  C]  168 ;  53  Hun,  482 ;  119 
N.  Y.  139.)  The  object  of  the  law  of  1883  was,  at  least  so 
far  as  debts  and  obligations  were  concerned,  whether  secured 
or  unsecured,  to  apply  what  is  said  to  be  the  fiction  of  the 
law  that  the  situs  of  a  debt  is  the  domicile  of  the  owner. 
{People  ex  rel.  v.  Feitner,  54  App.  Div.  217 ;  165  N.  Y.  645  ; 
KirOand  v.  Hotchkias,  42  Conn.  426  ;  100  U.  S.  491 ;  People 
ex  rel.  v.  Smith,  88  N.  Y.  584 ;  People  ex  rel.  v.  Comr%.  of 
Taxes,  23  N.  Y.  224.)  The  trust  property  was  not  exempt 
from  taxation  for  any  of  the  reasons  set  forth  in  the  petition. 
{People  ex  rel.  v.  Golevian,  21  Abb.  [N.  C]  168 ;  53  Hun, 
482.) 

J.  Hampden  Dougherty  for  respondents.  The  securities  in 
question  are  exempt  from  assessment  and  taxation.  {People 
ex  rel.  v.  Coleman,  119,N.  Y.  137;  People  ex  rel.  v.  Barher^ 
135  N.  Y.  656 ;  People  ex  rel.  v.  Smith,  88  N.  Y.  576.)  The 
contention  of  the  appellants  that  section  8,  chapter  908,  Laws 
of  1896,  has  effected  such  a  change  in  the  law  as  to  render  the 
securities  in  question  taxable  is  untenable.  (L.  1883,  ch.  392 ; 
People  ex  rel.  v.  Comrs.  of  Tax^^s,  23  N.  Y.  224.) 

Vann,  J.  The  Revised  Statutes  provided  that  "  all  lands 
and  all  personal  estate  within  this  state,  whether  owned  by 
individuals  or  by  corporations,  shall  be  liable  to  taxation,  sub- 
ject to  exemptions  hereinafter  specified."  (2  R.  S.  [7th  ed.] 
981.)  Under  this  statute  it  was  held  that  mortgage  securities 
owned  by  a  resident  of  this  state,  but  taken  by  and  in  the  cus- 
tody of  his  agents  who  resided  in  otlier  states,  were  not "  per- 
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sonal  estate  within  this  state,"  and  not  liable  to  taxation  here. 
{People  ex  rel.  Jeff^erson  v.  Smithy  88  N.  Y.  577.) 

By  chapter  392  of  the  Laws  of  1883  it  was  provided  that 
**  all  debts  and  obligations  for  the  payment  of  money  due  op 
owing  to  persons  residing  within  this  state,  however  secured 
or  wherever  such  securities  shall  be  held,  shall  be  deemed  fop 
the  pul^poses  of  taxation  personal  estate  within  the  state,  and 
shall  be  assessed  as  such  to  the  owner  or  owners  thereof  in  the 
town,  village  or  ward  in  which  such  owner  or  ownei's  shall 
reside  at  the  time  such  assessment  shall  be  made."  When 
this  statute  was  under  consideration  in  People  ex  rel.  Darrow 
V.  Coleman  (119  N.  Y.  137)  it  was  held  that  where  two  of 
three  co-trustees  resided  in  this  state  and  the  third  in  another 
state,  the  beneficiaries  being  also  non-residents,  an  assessment 
of  securities  in  the  hands  of  the  non-resident  trustee  was  void 
upon  the  ground  that  the  act  of  1883  "means  that  the  debt 
must  be  one  which  is  solely  due  or  owing  to  residents  of  this 
state,"  and  "  not  a  debt  due  or  owing  to  persons  residing  in 
this  state  *  *  *  in  connection  with  another  who  is  a 
joint^)wner  and  who  is  not  a  resident  within  this  state,  and 
such  other  has  possession  of  the  securities."  The  court  fur- 
ther said  that  the  statute  did  not  mean  "  to  include  as  owners 
perbons  who  are  trustees  only  and  thus  assess  them  for  the 
property  not  held  by  them  and  not  within  this  state." 

In  People  ex  rel.  Day  v.  BarTcer  (135  N.  Y.  656)  securities 
belonging  to  a  trust  fund  were  in  the  possession  of  three  trus- 
tees jointly  in  anotlier  state,  two  being  residents  of  that  state 
and  one  of  this  state.  It  was  held,  the  same  statute  being 
still  in  force,  that  the.  question  was  not  affected  by  the  fact 
that  such  securities  were  bonds  secured  by  mortgages  upon 
land  in  this  state,  and  that  "  the  possession  of  the  securities 
was  in  the  three  trustees  jointly  and  not  in  the  relator  alone." 
The  court  declared  that  there  was  no  material  distinction 
between  the  case  then  in  hand  and  the  Darrow  case,  which 
was  "  regarded  as  controlling." 

By  the  Tax  Law  (L.  1896,  ch.  908)  chapter  392  of  the  Laws 
of  1883  was  repealed,  and  the  assessment  in  question  is  governed 
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by  the  later  statute.  By  section  two,  subdivision  four,  of  the 
Tax  Law,  it  is  provided  that  "  the  terms  ^  personal  estate,'  and 
'  personal  property,'  as  used  in  this  chapter,  include  chattels, 
money,  things  in  action,  debts  due  from  solvent  debtors, 
whether  on  account,  contract,  note,  bond  or  mortgage ;  debts 
and  obligations  for  the  payment  of  money  due  or  owing  to 
persons  residing  within  this  state,  however  secured  or  wher- 
ever feuch  securities  shall  be  held  *  *  *."  According  to 
section  three  "  all  real  property  within  tliis  state,  and  all  per- 
sonal property  situated  or  owned  within  this  state,  is  taxable 
unless  exempt  from  taxation  by  law."  The  next  section 
defines  property  exempt  from  taxation,.but  it  does  not  include 
any  of  the  property  involved  in  this  appeal;  By  section  eight, 
which  relates  to  the  "place  of  taxation  of  property  of  resi- 
dents," it  is  provided  that  "  every  person  shall  be  taxed  in  the 
tax  district  where  he  resides  when  the  assessment  for  taxation 
is  made,  for  all  personal  property  owned  by  him,  or  under  his 
control  as  agent,  trustee,  guardian,  executor  or  administrator. 
Where  taxable  j)ersonal  property  is  in  the  possession  or  under 
the  control  of  two  or  more  agents,  trustees,  guardians,  execu- 
tors or  administrators  residing  in  different  tax  districts,  each 
shall  be  taxed  for  an  equal  portion  of  the  value  of  such  prop- 
erty so  held  by  them."  By  section  thirty-two,  which  is  enti- 
tled *' Assessment  of  agent,  trustee,  guardian  or  executor,"  it 
is  provided  that  •'  if  a  person  holds  taxable  pro|)erty  as  agent, 
trustee,  guardian,  executor  or  administrator,  he  shall  be 
assessed  therefor  as  such,  witli  the  addition  to  his  name  of  his 
representative  character,  and  such  assessment  shall  be  carried 
out  in  a  sepamte  line  from  his  individual  assessment."  Such 
was  the  mode  of  assessment  resorted  to  in  the  assessment 
under  consideration. 

Thus  the  legislature,  knowing  that  the  act  of  1883,  as  con- 
strued by  the  courts,  did  not  reach  taxable  securities  held  by 
trustees,  one  or  more  of  whom  were  non-residents  of  the  state, 
at  least  unless  the  securities  were  actually  within  this  state, 
provided  for  that  contingency  by  making  such  obligations 
taxable  in  part  here  and  apportioning  the  assessment  accord 
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ing  to  tlie  number  of  resident  trnstees.  The  general  rule  of 
taxation  was  laid  down  and  it  was  supplemented  by  the  fur- 
ther command  that  every  person  shall  be  taxed  in  tlie  tax 
district  where  he  resides  when  the  assessment  is  made,  not 
only  for  all  personal  property  owned  by  him  but  for  all  under 
his  control  as  agent,  trustee,  etc.  As  this  might  lead  to  con- 
fusion where  the  property  was  in  the  possession  or  under  the 
control  of  two  or  more  agents  or  trustees  residing  in  different 
tax  districts,  it  was  further  provided  that  in  such  case  each 
shall  be  taxed  for  an  equal  portion  of  the  value  of  such  prop- 
erty so  held  by  them,  and  that  each  shall  be  assessed  there- 
for, as  such,  with  the  addition  to  his  name  of  his  representa- 
tive character.  The  effect  of  this  legislation  was  to  change 
the  rule  which  formerly  prevailed  and  to  substitute  a  new  one, 
founded  on  the  equitable  principle  that  where  taxable  per- 
sonal property  is  in  the  possession  or  under  the  control  of  two 
or  more  trustees,  who  do  not  reside  in  the  same  district,  each 
shall  be  assessed  for  an  equal  portion  of  the  value  of  such 
property,  and  thus  double  taxation  is  avoided  and  no  taxable 
property  is  allowed  to  escape.  If  a  similar  method  of  taxa- 
tion exists  in  tlie  state  of  New  Jersey  tiie  same  result  would 
doubtless  be  reached  there,  as  the  trustee  residing  in  that  state 
would  be  assessed  for  an  equal  portion  of  the  trust  estate  ;  bui, 
according  to  the  decision  of  the  courts  below,  upon  the  assnmjv 
tion  that  the  same  scheme  of  taxation  exists  in  both  states,  the 
property  would  be  taxable  in  neither. 

The  provision  of  the  act  of  1883,  upon  which  the  decisions 
in  the  Darrow  and  Day  cases  rested,  was  omitted  from  the 
act  of  1896,  although  the  rest  of  the  earlier  statute  was  sub- 
stantially re-enacted.  While  the  omission  alone  is  signifi- 
cant, the  intention  of  the  legislature  is  made  clear  by  the 
express  command  to  assess  trustees  for  all  taxable  [>ersonal 
property  held  by  them,  or  under  their  control,  as  such,  and 
where  it  is  in  the  possession  or  under  the  control  of  two  or 
more  trustees  residinsr  in  different  tax  districts,  to  assess  each 
for  an  equal  portion,  and  specify  his  representative  character- 
There  is  no  difference  in  the  scheme  of  taxation  provided  by 
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the  Tax  Law  between  the  taxable  obligations  of  an  absolute 
owner  and  those  of  a  trustee,  except  that  the  nature  of  the 
latter's  title  is  to  appear  on  the  roll,  and  where  the  securities 
are  not  within  the  state,  the  assessment  must  be  apportioned 
according  to  the  rule  above  mentioned.  Thus,  every  person 
residing  in  a  tax  district  of  this  state  is  assessable  for  all  tax- 
able personal  property  of  which  he  is  the  sole  owner,  for  all 
that  he  owns  as  trustee  and  for  an  equal  portion  of  all  owned 
by  him  jointly  with  other  trustees  who  do  not  reside  in  his 
tax  district.  This  construction  makes  the  statute  operate 
equally  upon  all  classes  of  citizens  and  avoids  unjust  discrimi- 
nation between  an  absolute  owner  and  an  owner  in  trust.  A 
bad  result  suggests  a  wrong  construction,  for  the  legislature 
is  presumed  to  have  intended  to  do  justice,  unless  its  lan- 
guage compels  the  opposite  conclusion.  The  construction 
adopted  by  us  not  only  makes  the  statute  just  and  equal  in  its 
operation,  but  gives  effect  to  every  part  according  to  its  natural 
meaning,  while  that  which  has  thus  far  prevailed  ignores  cer- 
tain portions  as  completely  as  if  they  had  never  been  enacted. 

As  the  result  reached  restores  the  assessment  to  the  amount 
finally  fixed  by  the  commissioners,  it  is  unnecessary  for  us  to 
consider  the  effect  of  the  arrangement  between  the  trustees 
and  the  trust  company  in  Xew  Jersey  when  they  deposited 
the  securities  with  it  for  the  avowed  purpose  of  avoiding 
taxation  in  this  state,  that  '^  access  to  them  can  be  obtained 
only  when  two  of  the  executors  or  trustees  are  present." 

The  orders  of  the  courts  below  should  be  reversed  and  the 
assessment  reinstated,  with  costs  in  all  courts. 

Parker,  Ch.  J.,  O'Brien,  Bartleti',  Haight,  Martin  and 
Landon,  JJ.,  concur. 

Orders  reversed,  etc. 
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The  People  of  the  Sta.te  of  New  York  ex  rel.  John  H. 
Behrmakk,  Eespondent,  v.  John  R.  Voorhis  et  al.,  Consti- 
tuting the  Board  of  Elections  of  the  City  of  New  York, 
Appellants. 

Election  Law — New  York  City  —  Independent  Nomination  of 
Candidate  in  Aldbrmanic  District  op  Less  Extent  than  a  Ward. 
Although  the  charter  of  the  city  of  New  York  has  been  altered  since  the 
Election  Law  (L.  1896,  ch.  909)  was  enacted,  so  as  to  provide  for  the  elec- 
tion of  an  alderman  in  a  district  of  less  extent  than  a  ward,  and  there  is 
no  specific  provision  in  the  Election  Law  for  the  making  of  independent 
nominations  in  any  official  district  smaller  than  a  town,  ward  or  village, 
such  nomination  is  embraced  within  the  scope  of  that  part  of  section  67 
of  the  Election  Law  which  provides  for  **  independent  nominations  of 
candidates  for  public  office  to  be  voted  for  only  by  the  electors  of  a  town, 
or  ward  of  a  city,  or  a  village;'*  since  such  provision  does  not  say,  like, 
other  provisions  of  the  statute,  **  to  be  voted  for  by  all  the  electors"  of 
the  territory  named,  but  simply  by  the  electors  thereof,  and  since  by  the 
Constitution  every  qualified  voter  is  entitled  to  vote  in  the  election  dis- 
trict of  his  residence  "for  all  officers  that  now  are  or  hereafter  may  be 
elective  by  the  people  "  it  is  inferable  that  the  legislative  scheme  of  nomi- 
nation for  candidates  embraces  all  the  elective  officers  for  whom  the  quali- 
fied voter  should  then  or  thereafter  be  permitted  to  vote. 

People  ex  rel,  Behrmann  v,  Voorhis,  65  App.  Div.  11,  affirmed. 

(Argued  October  24,  1901;  decided  October  28,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Octo- 
ber 21,  1901,  which  reversed  an  order  of  Special  Term  deny- 
ing the  motion  of  relator  for  a  peremptory  writ  of  mandamus 
directing  the  defendants  to  file  the  certificate  of  his  nomina- 
tion as  alderman  and  granted  the  motion. 

The  relator  presented  to  the  board  of  elections  of  the  city 
of  New  York  a  petition  signed  by  130  electors  of  the  forty- 
fourth  aldermanic  district  of  that  city  and  demanded  that  the 
same  be  filed  as  a  certificate  of  independent  nomination  for 
the  oflSice  of  alderman  for  that  district,  which  is  composed  of 
five  election  districts,  located  within  the  twenty-fourth  ward 
of  such  city  and  comprising  about  one-third  of  such  ward, 
there  being  four  complete  aldermanic  districts  within  its  limits. 
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The  board  having  refused  to  file  such  certificate,  an  order 
was  obtained  directing  the  members  thereof  to  show  cause 
why  it  should  not  be  compelled  to  do  so  under  section  57  of 
the  Election  Law  (L.  1896,  ch.  909)  which  so  far  as  material 
is  as  follows :  "  Independent  nominations.  Nominations  made 
as  provided  by  this  section  shall  be  known  as  independent 
nominations,  and  the  certificate  whereby  such  nominations  are 
made  shall  be  known  as  an  independent  certificate  of  nomina- 
tion. Independent  nominations  of  candidates  for  public  office 
to  be  voted  for  by  all  the  electors  of  the  state  can  only  be 
made  by  six  thousand  or  more  voters  of  the  state ;  provided, 
however,  that  in  making  up  such  number  at  least  fifty  electors 
in  each  county  of  the  state  (the  counties  of  Fulton  and  Hamil- 
ton to  be  considered  as  one  county)  shall  su1)scribe  to  the 
certificate  provided  for  in  this  section.  Independent  nomina- 
tions of  candidates  for  municipal  offices,  to  be  voted  for  by 
all  the  electora  of  a  municipality,  can  only  be  made,  if  in  a 
city  of  the  tii*st  class,  by  two  thousand  electors  of  such  city ; 
if  in  cities  of  tlie  second  class,  bv  one  thousand  electors  of 
such  city,  and  in  other  cities  by  five  hundred  electors  therodf. 
Indej>endent  nominations  of  candidates  for  a  county  office  in 
a  county  in  which  there  is  a  city  of  the  first  class  can  only  be 
made  by  two  tiiousand  electors  of  such  county.  Independent 
nominations  of  candidates  for  public  office  other  than  munici- 
l>al  offices  to  be  voted  for  in  a  district  less  than  the  whole 
state,  but  greater  than  a  town  or  ward  of  a  city,  can  only  be 
made  by  one  thousand  electors  or  more  of  the  district,  except 
that  five  hundred  voters  or  more  of  an  assembly  or  school 
commissioner  district  may  make  such  nomination  for  member 
of  assembly  or  school  commissioner  to  l)e  voted  for  in  such 
district.  Independent  nomiTiations  of  candidates  for  public 
office  to  be  voted  for  onlv  bv  the  electors  of  a  town,  or  a  ward 
of  a  city,  or  a  village,  cau  only  be  made  by  one  hundred 
electors  or  more  of  such  town,  ward  or  village,  except  that 
when  such  town,  ward  or  village  constitutes  an  assembly  or 
school  commissioner  district,  five  hundred  or  more  electors 
shall  be  required  as  above  to  make  such  nomination  for  mem- 
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ber  of  assembly  or  school  commissioner.  Independent  nomi- 
nations shall  be  made  bj  a  certificate  subscribed  by  such 
electors,  each  of  wliom  shall  add  to  his  signature  his  place  of 
residence,  and  make  oath  that  he  is  an  elector  and  has  truly 
stAted  his  residence.     *     *     *     " 

Jbh7i  WAale7i,  Coi^poration  Comisel  {Arthur  C.  Butts  of 
counsel),  for  appellants.  The  words  of  the  statute  which  say 
that  independent  nominations  can  only  be  made  in  the  man- 
ner specified  therein  are  an  absolute  limit  to  the  filing  of  any 
other  certificates  of  nomination,  except  such  as  come  within 
the  plain  provisions  of  said  section  57.     (L.  1896,  ch.  909.) 

William  If.  Cohen^  Paul  M.  Ilerzog^  Julius  M,  Mayer 
and  John  W.  Hutchinson^  Jr.^  for  respondent.  Laws  affect- 
ing the  right  to  nominate  and  to  vote  should  be  construed 
liberally  to  carry  out  the  plain  intent  of  the  legislature. 
{Matter  of  Stewart^  155  N.  Y.  545  ;  People  ex  rel.  v.  Wood^ 
148  N.  Y.  147 ;  Matter  of  Norton,  34  App.  Div.  83 ;  Peo- 
pie  ex  rel,  v.  U,  Ins,  Co,,  15  Johns.  358  ;  Holmes  v.  Carley,  31 
N.  Y.  289 ;  Tracy  v.  T.  cfe  B,  R,  R.  Co,,  38  N.  Y.  433; 
People  ex  rel,  v.  Cortirs,  of  Taxes,  95  N.  Y.  554 ;  Spencer 
V.  Myers,  150  N.  Y.  269.)  The  intention  of  the  Election 
Law  is  to  permit  independent  nominations  for  every  elective 
oifice,  including  that  of  alderman.     (L.  1896,  ch.  909,  §  57.) 

Landon,  J.  Whatever  right  the  relator  has,  if  any,  to 
have  the  certificate  of  his  nomination  filed,  must  be  found  in 
section  57  of  the  Election  Law. 

"We  agree  with  the  Appellate  Division  that  the  section 
should  receive  as  liberal  a  construction  as  its  language  will 
pennit,  if  such  a  construction  is  necessary  to  accomplish  its 
intent.  That  intent  clearly  was  to  prescribe  the  method  of 
making  independent  nominations,  and  when  duly  made  to 
place  them  upon  the  same  official  footing  as  other  ofiicially 
recognized  nominations. 

The  charter  of  the  city  of  New  York  has  been  altered  since 
the  Election  Law  was  enacted,  so  as  to  provide  for  the  election 
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of  an  alderman  in  a  district  of  less  extent  than  a  ward.  The 
aldermanic  district  liere  in  question  is  within  the  twenty-fourth 
ward  and  is  composed  of  about  one-third  of  it.  When  the 
Election  Law  waa  enacted  aldermen  were  chosen  from  a  whole 
ward.  Since  by  the  Constitution  every  qualified  voter  is  enti- 
tled to  vote  in  the  election  district  of  his  residence  "  for  all 
officers  that  now  are  or  hereafter  may  be  elective  by  the 
people,"  it  is  inferable  that  the  legislative  scheme  of  nomina- 
tions for  candidates  would  embrace  all  the  elective  officers  for 
whom  the  qualified  voter  should  then  or  thereafter  be  per- 
mitted to  vote. 

The  provisions  of  section  fifty-seven  of  the  Election  Law 
are,  we  think,  thus  comprehensive,  although  the  subsequently 
created  official  district  may  be  but  part  of  a  town,  ward  or 
yillage.  The  section  first  provides  for  "  Independent  nomina- 
tions of  candidates  for  public  office  to  be  voted  for  by  all  the 
electors  of  the  state." 

Second,  for  "Independent  nominations  of  candidates  for 
municipal  offices  to  be  voted  for  by  all  the  electors  of  a 
municipality." 

Thirds  for  "  Independent  nominations  of  candidates  for  a 
county  office  in  a  county  in  which  there  is  a  city  of  the  first  class." 

Fourth,  "  Independent  nominations  of  candidates  for  pub- 
lic office  other  than  municipal  offices  to  be  voted  for  in  a  dis- 
trict less  than  the  whole  state,  but  greater  tlian  a  town  or 
ward  of  a  city,"  providing  specially,  however,  for  nomina- 
tions for  a  school  commissioner  and  member  of  the  assembly 
in  their  respective  districts.  No  other  offices  were  tlius 
specially  designated,  because  no  such  special  designation  was 
necessary.  Then  follows  the  fifth  provision,  which  embraces 
the  relator's  case : 

"  Independent  nominations  of  candidates  for  public  office 
to  be  voted  for  only  by  the  electors  of  a  town,  or  a  ward  of  a 
city,  or  a  village." 

Unlike  the  firet  and  second  provisions  it  does  not  use  the 
words  "  to  be  voted  for  by  aU  the  electors  "  of  the  territory 
named,  but  simply  by  the  electors  thereof.     Unlike  the  third 
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and  fourth  provisions  it  docs  not  necessarily  imply  them. 
The  omission  is  significant.  The  candidate  for  alderman  can 
be  voted  for  "  only  by  the  electors  of  the  wai"d,"  that  is,  the 
electors  must  be  in  the  ward.  Thus  the  language  of  the  pro- 
vision is  satisfied  without  conflicting  with  the  charter,  which 
permits  the  voters  of  the  ward  to  vote  only  for  aldermen  in 
their  respective  aldernianic  districts.  Moreover,  aldermen 
were  originally  ward  oflicers,  and  aldermanic  districts,  under 
the  present  charter  of  New  York,  are  more  nearly  analogous 
to  wards  than  to  any  other  particular  territorial  division  or 
statutory  classification,  and  the  inference  that  the  nomination 
for  candidates  is  still  controlled  by  the  provisions  relating  to 
ward  officers  is  permissible.  Of  course,  the  nominating  elect- 
ors of  a  candidate  for  alderman  should  be  held  to  mean  those 
electors  of  the  ward  who  are  or  may  be  entitled  to  vote  for  a 
candidate  for  the  office ;  that  is,  the  electors  in  the  aldermanic 
district. 

The  order  should  be  affirmed,  with  costs. 

Gray,  Haight,  Cullen  and  Werner,  JJ.,  concur  with  Lan- 
DON,  J. ;  Parker,  Ch.  J.,  and  O'Brien,  J.,  dissent  and  say  : 
The  statute  does  not  in  terms  include  such  civil  divisions  as 
the  aldermanic  districts  in  the  city  of  New  York,  and  as  it 
cannot  possibly  be  imagined,  it  should  not  be  held,  that  the 
legislature  nevertheless  intended  to  include  them,  for  there 
were  no  such  civil  divisions  in  that  city  when  section  57  of 
the  General  Election  Law  was  enacted. 

The  legislature  specifically  mentioned  every  civil  division 
known  to  the  statutes  of  this  state,  and  it  is  probable  that  they 
would  have  included  the  division  in  question  had  it  been  in 
existence,  but  it  was  not,  and  when  in  later  years  the  legisla- 
ture created  the  new  civil  divisions  within  the  territory  of 
New  York  city,  it  neglected  so  to  amend  the  General  Election 
Law  as  to  include  them.  So  the  real  question  presented,  as 
we  view  it,  is  whether  the  court  can  supply  this  omission  of 
the  legislature.  And  we  can  find  no  authority  for  an  affirma- 
tive answer. 

Order  affirmed. 
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William  II.  Cochran,  as  Administrator  of  William  II. 
Cochran,  Jr.,  Deceased,  Respondent,  v.  Michael  Sess  et 
al.,  Appellants,  Impleaded  with  Another. 

Negligence  —  Liability  op  Contractor  for  Injuries  Sustained 
BY  Employee  op  Another  Contractor.  A  contractor  who  has  erected 
a  stone  wall  upon  a  concrete  foundation  furnished  by  the  owner  of 
a  building  about  to  be  erected,  who  neither  knows  nor  has  any  rea- 
son to  believe  that  the  foundation  was  so  insecure  and  defective  as  to 
render  the  building  unsafe,  is  not  liable  to  the  emplo^'ee  of  another  con- 
tractor engaged  in  erecting  a  brick  wall  upon  the  stone  wall  for  injuries 
sustained  through  the  collapse  of  the  former  in  the  absence  of  evidence 
of  any  substantial  defect  in  the  latter,  and  a  refusal  to  charge  a  request, 
to  the  effect  that  his  liability  was  limited  to  defects  in  his  own  work,  is 
reversible  en*or. 

Cochran  v.  Sess,  49  App.  Div.  223,  reversed. 

(Argued  October  23,  1901 ;  decided  November  1,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
23,  1900,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new 
trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Pete?'  MitcJiell  for  appellants.  The  defendants  Sess  had 
nothing  to  do  with  the  things  which  the  evidence  tended  to 
show  caused  the  collapse  of  the  buildings.  {Sutton  v.  N.  Y. 
a  cfe  H.  a.  a,  a,  Co.,  ee  N.  Y.  243 ;  Comell  V.  B,  &  0. 
T.  Co.,  25  Weuid.  365  ;  Morey  v.  Toion  of  Newfane^  8  Barb. 
645 ;  Town  of  Galen  v.  C  cfe  R.  P.  R.  Co,,  27  Barb.  543 ; 
Radcliff  V.  Mayor,  etc,  4  N.  Y.  195  ;  Blackwell  v.  WiswaU, 
24  Barb.  355 ;  Cooley  on  Torts  [2d  ed.],  804.)  The  court 
erred  in  refusing  to  charge  that  the  defendants  Sess  had  noth- 
ing to  do  with  the  concrete  bottom  put  in  by  the  owner  and 
approved  by  the  building  department.  {Burke  y.  Ireland^ 
26  App.  Div.  487 ;  White  v.  Mayor,  etc.,  15  App.  Div. 
440.) 
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Thaddeus  D,  Kenne%on  for  respondent.  The  exception 
of  the  appellants  to  the  denial  of  their  motion  to  dismiss  the 
Qomplaint  was  not  well  taken.  (Hopkins  v.  Clark^  158  N. 
Y.  299 ;  LitUejohn  v.  Shaw,  159  IST.  Y.  188 ;  Ryder  v. 
Wmribwell,  L.  R.  [4  Ex.]  32  ;  Bridges  v.  N.  L.  By.  Co.,  L. 
E.  [7  H.  L.]  213 ;  Met.  By.  Co,  v.  Jackson,  3  App.  Cas. 
193;  Ryan  v.  Manh,  Ry.  Co.,  121  N.  Y.  126;  Linkaufy. 
Lombard,  137  N.  Y.  417 ;  Ilernm&ns  v.  J^felson,  138  N.  Y. 
517 ;  Lane  v.  Town  of  Hancock,  142  N.  Y.  510.) 

O'Brien,  J.  The  plaintiflPs  son  was  killed  on  the  13th  of 
May,  1898,  while  engaged,  as  a  workman,  in  the  erection  of  a 
building  in  the  city  of  New  York.  This  action  was  brought 
by  the  plaintiflE  as  the  personal  representative  of  the  decedent 
to  recover  damages  under  the  statute.  The  owner  of  the 
building  and  a  firm  of  contractors  were  made  defendants,  and 
it  is  charged  that  the  death  was  the  result  of  their  negligence. 
The  owner  did  not  defend  and  the  issues  in  the  case  were 
formed  by  the  answer  of  the.  contractors.  The  plaintiff  had  a 
verdict,  and  the  judgment  entered  thereon  has  been  affirmed 
at  the  Appellate  Division  by  a  divided  court. 

The  defendants  who  bring  this  appeal  contracted  with  the 
owner  to  construct  only  the  stone  foundation  of  the  building, 
the  upper  walls  of  which  were  of  brick.  The  brick  work  was 
in  charge  of  another  contractor,  in  whose  service  the  decedent 
was  at  the  time  of  the  accident.  There  was,  therefore,  no 
relation  of  master  and  servant  between  the  defendants  and  the 
decedent.  He  was  the  servant  of  the  parties  who  had  con- 
tracted to  build  the  walls  above  the  stone  foundation. 

On  the  13th  of  May,  1898,  when  the  workmen  were  engaged 
in  laying  the  brick  and  constructing  the  fifth  story  of  the 
building,  the  rear  walls  collapsed  and  fell,  and  the  plaintiff's 
intestate  sustained  injuries  resulting  in  his  death.  The  only 
way  that  the  defendants  have  been  connected  with  the  acci- 
dent is  by  their  contract  with  the  owner,  which  is  in  writing 
and  appears  in  the  record.  It  bears  date  on  the  25th  of  March, 
1898,  and  embodies  the  agreement  of  the  defendants  "  to  do 
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all  the  stone  work  for  laying  the  foundations  of  the  building  to 
be  erected  on  the  south  side  of  East  116th  street  in  the  city- 
of  New  York,"  according  to  the  plans  and  specifications  of  the 
architect,  in  the  best  workmanlike  manner,  to  the  satisfaction 
of  the  owner.  The  case,  in  its  general  aspect,  is  undoubtedly 
a  hard  one  and  stimulates  the  mind  to  search  for  some  prin- 
ciple of  redress  for  the  loss  and  suffering  of  the  plaintiff 
resulting  from  the  death  of  his  son.  As  the  learned  trial 
court  said,  the  young  man  lost  his  life  without  any  fault  of 
his  own,  but  through  the  fault  of  some  one  else,  and  he 
expressed  the  general  and  popular  feeling  very  accurately 
when  he  said  that  some  one  ought  to  answer  for  the  young 
man^s  life.  But  it  is  manifest  that  the  defendants  cannot  be 
held  liable  for  the  result  of  the  accident,  unless  some  clear 
and  definite  legal  principle  can  be  found  to  justify  such  a  con- 
clusion. It  would  be  palpably  unjust  to  subject  the  defend- 
ants to  damages  upon  some  vague  and  indefinite  theory  of 
responsibility  that  the  jury  might  evolve  from  their  own  sense 
of  justice.  If  the  defendants  are  liable  at  all  their  liability 
must  rest  upon  some  definite  rule  of  law. 

It  is  clear  that  there  was  no  contractual  duty  or  liability 
resting  upon  the  defendants.  They  made  no  contract,  express 
or  implied,  with  the  deceased  or  with  the  public.  Their  con- 
tract Was  witli  the  owner  of  the  land,  and  for  any  breach  of 
it  they  are  liable  to  him  alone.  Neither  the  plaintiff  nor  the 
deceased  were  parties  to  this  contract  or  privies  thereto.  It 
was  not  made  for  their  benefit,  and,  hence,  the  action  cannot 
rest  upon  the  theory  that  the  defendants  failed  to  perform  the 
contract  that  they  made  with  the  owner  of  the  land  to  build 
the  foundation  wall.  {Reyiwlds  v.  Van  Beuren^  155  N.  Y. 
120.)  What  the  defendants  agreed  to  do  was  to  build  a  stone 
foundation  wall  a'ccording  to  the  plans  and  specifications  of 
the  architect  and  to  the  satisfaction  of  the  owner.  It  is  diffi- 
cult to  find  in  the  record  any  distinct  allegation  or  specific 
proof  that  the  defendants  failed  to  perform  this  agreement. 
There  is  some  proof  in  the  case  that  some  of  the  stones  and 
mortar  used  in  the  walls  were  not  suitable  for  the  purpose. 
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but  it  does  not  appear  that  either  the  architect  or  the  owner 
ever  found  any  fault  with  the  manner  of  performance.  The 
decision  upon  the  appeal,  affirming  the  judgment,  was  made 
by  a  divided  court,  and,  hence,  the  question  is  presented  in 
this  court  whetlier  the  verdict  was  supported  by  any  evidence 
whatever.  It  is,  therefore,  necessary  to  inquire  and  ascertain 
the  principle  upon  which  the  defendants'  responsibility  must 
rest. 

They  are  not  liable,  as  we  have  seen,  upon  any  contractual 
obligation  or  duty.  The  obligation  that  they  were  under  to 
the  deceased  or  the  plaintiff  was  not  different  from  that  which 
they  owed  to  the  public  at  large,  or  to  any  other  person  who 
was  lawfully  in  or  about  the  building  when  it  collapsed.  The 
plaintiff  was,  therefore,  bound  to  show  that  there  was  some 
defect  in  the  defendants'  work,  which,  as  reasonably  prudent 
men,  they  knew  or  should  have  known  was  of  such  a  character 
as  to  render  the  structure  a  menace  or  danger  to  human  life, 
or  render  it  unsafe  for  any  one  engaged  in  or  about  the  build- 
ing. Any  one  who  participates  in  the  construction  of  any 
structure  which  is  obviously  dangerous  to  human  life  is  a  party 
to  the  creation  of  a  nuisance,  and  engaged  in  an  active  wrong 
for  the  consequences  of  which  he  may  be  subjected  to  pecuni- 
ary responsibility.  It  is  upon  this  theory,  and  this  theory 
alone,  as  it  seems  to  us,  that  the  defendants  must  be  held 
responsible. 

They  contracted  and  undertook  to  build  the  stone  founda- 
tion upon  which  the  superstructure  of  brick  was  to  rest.  They 
did  not  participate  in  any  other  respect  in  the  construction  of 
the  building.  It  appears  that  the  owner  was  to  furnish  the 
bottom  upon  which  the  stone  wall  that  the  defendants  agreed 
to  construct  was  to  be  laid.  In  the  front  of  the  building  this 
bottom  consisted  of  solid  rock.  ,  The  rear  wall  was  to  be  laid 
upon  a  concrete  bottom  embedded  in  the  earth  and  to  be  fur- 
nished to  the  defendants  by  the  owner.  The  circumstances 
under  which  the  defendants  commenced  the  work  of  laying 
the  wall  appear  in  the  case  without  any  dispute :  They  applied 
to  the  building  department  in  order  to  ascertain  whether  the 
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concrete  bottom  had  been  inspected  and  was  considered  a  safe 
foundation  for  the  building.  The  inspector  of  that  depart- 
ment assured  them  that  he  had  inspected  it  and  found  it  safe 
and  in  compliance  with  the  rules  and  regulations  of  the 
department.  Upon  these  assurances  the  defendants  com- 
menced to  lay  the  wall  and  completed  their  contract.  The 
contractor  who  was  to  erect  the  walls  followed  and  the  build- 
ing progressed  until  its  walls  were  nearly  finished,  and  then 
the  rear  wall  fell  resulting  in  the  accident  described.  After 
the  collapse  some  examination  was  made  in  order  to  ascertain 
the  cause.  The  foundation  walls  of  stone  which  the  defend- 
ants had  constructed  remained  intact.  To  all  appearances 
they  were  not  disturbed,  except  so  far  as  the  debris  from  the 
brick  walls  disturbed  the  upper  parts  or  the  sides  of  the  stone 
work.  It  is  quite  obvious  from  the  testimony  appearing  in 
the  record  that  the  collapse  of  the  building  was  due  to  one  of 
two  causes.  Either  the  brick  walls  were  defective,  or  the  con- 
crete foundation  settled  or  gave  way,  as  in  the  case  of  Burke 
V.  Ireland  (166  N.  Y.  305). 

There  is  little,  if  any,  force  in  the  suggestion  that  the  jury 
were  at  liberty  to  attribute  the  collapse  of  the  building  to 
some  defect  in  the  mortar  or  the  binding  stones  used  in  the 
construction  of  a  wall  that  remained  practically  intact.  If  the 
accident  was  due  to  some  defect  in  the  construction  of  the 
brick  wall,  clearly  the  defendants  were  not  responsible  for  that, 
and  so  the  trial  judge  instructed  the  jury.  If  the  accident 
resulted  from  some  defect  in  the  concrete  bottom  furnished 
by  the  owner,  the  defendants  were  not  at  fault,  unless  it  Was 
shown  that,  notwithstanding  the  assurances  of  the  building 
department,  there  was  such  an  apparent  defect  as  to  render 
it  obvious  to  the  contractors  that  they  were  about  to  erect  a 
building  upon  a  dangerous  and  insecure  foundation.  Ordinarily 
they  would  be  justified  in  relying  upon  the  assurances  of  the 
building  department,  the  architect  and  the  owner  himself 
that  the  bottom  furnished  for  the  stone  wall  was  safe  and 
suitable  for  the  purpose.  But  it  may  be  that,  notwithstanding 
assurances  of  this  kind,  from  so  many  responsible  sources^  yet 
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if  it  was  obvious  to  a  reasonably  prudent  man  that  a  building 
of  the  character  contemplated  could  not  be  erected  upon  such 
a  foundation  with  safety  to  human  life,  the  defendants  might 
be  held  responsible.  It  would  undoubtedly  require  very 
strong  proof  of  knowledge  or  negligence  on  the  part  of  the 
contractors  to  subject  them  to  liability  under  such  circum- 
stances. It  is  clear,  however,  that  this  action  was  not  tried 
or  submitted  to  the  jury  on  any  such  theory.  It  does  not 
appear  that  any  such  principle  of  liability  was  in  the  mind  of 
the  pleader  when  the  complaint  was  framed,  and  we  think  that 
no  proof  was  given  at  the  trial  which  could  justify  the  jury 
in  finding  that  the  defendants,  when  they  commenced  to  lay 
the  stone  wall  upon  the  concrete  foundation,  knew  or  had  any 
reason  to  believe  that  it  was  so  insecure  and  defective  as  to 
render  the  building  that  they  were  about  to  erect  unsafe. 

But  if  a  most  critical  study  of  the  testimony  would  develop 
any  such  proof,  still  we  think  the  judgment  must  be  reversed 
for  an  error  in  the  charge.  The  trial  judge  instructed  the 
jury  that  if  they  found  as  matter  of  fact  that  the  building 
collapsed  by  reason  of  faulty  construction,  bad  workmanship, 
or  material  in  the  walls  above  the  basement,  the  defendants 
were  entitled  to  a  verdict,  since  they  had  nothing  whatever  to 
do  with  that  portion  of  the  structure.  But  if,  on  the  other 
hand,  they  found  that  the  building  fell  by  reason  of  defects 
in  the  material  or  workmanship  in  the  basement  or  cellar,  and 
that  such  defects  were  the  direct  and  proximate  cause  of  the 
fall,  they  could  find  a  verdict  in  favor  of  the  plaintiff,  and  assess 
the  damages  in  such  sum  as  would  pecuniarily  compensate  him 
for  the  loss  by  reason  of  his  son's  death.  It  will  be  seen  that 
the  learned  judge  did  not  discriminate  between  defects  in  the 
concrete  bottom  and  defects  in  the  stone  wall.  The  jury 
were  justified  in  finding  from  the  general  language  of  this 
charge  that  the  defendants  were  liable  for  any  defects  in  the 
foundation,  whether  that  defect  was  in  the  concrete  bottom 
or  in  the  stone  work.  The  defendants'  counsel  thereupon 
requested  the  court  to  charge  that  the  work  of  the  defend- 
ants consisted  simply  of  building  the  cellar  walls  on  the  rock 
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fonndation  in  front  and  on  the  concrete  prepared  by  the 
owner  in  the  rear ;  that  they  had  dothing  to  do  with  the  con- 
crete, and  that  there  was  no  contradiction  in  the  evidence  in 
that  respect.  The  learned  trial  jndge  replied  to  tliis  reqnest, 
that  it  was  correct  as  between  the  owner  and  the  contractor, 
but  declined  to  charge  the  proposition  as  applying  to  the 
plaintiff.     The  defendants'  counsel  thereupon  excepted. 

It  appears  to  us  that  no  refined  criticism  of  the  language 
employed  in  this  request  can  meet  or  answer  the  exception 
taken.  The  proposition  was  that  the  work  of  the  defendants 
consisted  simply  of  building  the  cellar  walls  on  the  rock 
foundation  and  concrete  bottom,  and  clearly  that  was  correct. 
It  is  said  that  that  was  a  proposition  of  fact,  but  that  criticism 
is  scarcely  correct.  The  learned  jndge  had  already  instructed 
the  jury  in  substance  that  the  defendants'  work  ended  with 
the  stone  work,  and  that  there  was  no  responsibility  on  Uieir 
part  for  defects  in  the  brick  work.  It  was  just  as  neces- 
sary to  instruct  the  jury  where  the  defendants'  liability 
began  as  it  was  to  instruct  them  where  it  ended,  and  this 
request  was  intended  to  call  attention  to  the  distinction 
between  defects  in  the  concrete  bottom  and  defects  in  the 
stone  work,  and  to  correct  the  general  language  of  the  charge 
already  given,  which  was  in  terms  too  broad.  While  it 
embodied  a  fact,  it  also  embraced  a  legal  proposition,  since  it 
required  the  court  to  define  to  the  jury  the  legal  limits  of 
responsibility.  After  the  refusal  of  the  request  the  jury  were 
justified  in  finding  against  the  defendants,  althongh  they 
might  have  been  satisfied  that  the  accident  resulted  from  a 
defect  in  the  concrete  foundation,  which  was  not  embraced  in 
the  defendants'  work  at  all,  and  this  too  irrespective  of  any 
knowledge  on  their  part  as  to  the  existence  of  this  defect.  It 
is  scarcely  possible  that  either  the  court  or  the  jury  failed  to 
perceive  the  meaning  of  the  proposition.  It  is  obvious  that 
the  court  fully  appreciated  its  true  scope  and  bearing,  since 
he  stated  at  once  that  it  was  correct  when  applied  in  a  con- 
troversy between  the  defendants  and  the  owner,  but  not  cor- 
rect in  its  application  to  the  case  on  trial.     In  any  aspect  of 
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the  case  it  seenis .  to  us  that  the  proposition  was  a  reasonable 
one  and  applicable  to  the  cdntroversy  about  to  be  submitted 
to  the  jury,  and  that  the  refusal  of  the  learned  trial  judge  to 
charge  it  was  error. 

The  judgment  must,  therefore,  be  reversed,  and  a  new  trial 
ordered,  costs  to  abide  the  event. 

Parker,  Ch.  J.,  Gray,  Haight,  Landon,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  reversed,  etc. 


William  J.  Kennedy,  Respondent,  v,  John  J.  Friederioh 

et  al..  Appellants. 

Nboligbncb  —  Falling  into  Temporary  Elevator  Shaft  —  Con- 
tributory Negligence.  One  who,  having  formerly  been  employed  in 
a  building  in  process  of  construction,  enters  therein  after  dark  or  in  the 
twilight  for  the  purpose  of  getting  his  pay,  while  the  building  is  in  an 
unfinished  condition,  having  a  temporary  floor  of  planks  over  the  base- 
ment and  a  temporary  elevator,  the  location  of  which  he  knows  and  which 
to  his  knowledge  is  in  almost  constant  use  and  liable  to  be  moved  from  the 
ground  floor  to  other  places  in  the  shaft,  leaving  the  hole  therein  open,  and 
who,  passing  across  the  elevator  platform,  which  at  the  time  is  on  a  level 
with  the  ground  floor,  proceeds  to  the  ofiice  and  after  receiving  his  pay 
returns  through  the  building  and  walks  into  the  elevator  shaft,  the  ele- 
vator having  been  in  the  meantime  moved,  and  falling  to  the  basement 
receives  injuries,  is  guilty  of  contributory  negligence,  since  he  has  no 
right  to  assume  that  the  elevator  is  resting  on  the  ground  floor  and  that 
he  can  cross  in  safety. 

Kennedy  v.  Friederich,  46  App.  Div.  631,  reversed. 

(Argued  October  25,  1901;  decided  November  1,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  4,  1899,  affirming  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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William  Nottingham  for  appellants.  The  plaintiff  took 
upon  himself  the  risk  in  undertaking  to  pass  over  the  elevator 
when  he  might  have  walked  along  the  passage  beside  it  or 
taken  another  route  by  the  northwest  gate,  unattended  with 
any  danger.  {Haven  v.  Bridge  Company^  151  Penn.  St.  620 ; 
Sharpsteen  v.  Z.  S,  i&  M.  Co,j  3  App.  Div.  144 ;  Kaare  v.  T. 
S,  i&  L  Co.,  139  N.  Y.  369 ;  Dubois  v.  City  of  Kingston,  102 
J^.  Y.  219;  Dieholdt  v.  U.  S,  B.  Co.,  81  Hun,  195;  Van 
Orden  v.  AcJcen,  28  App.  Div.  160 ;  McDugan  v.  N.  Y.  C 
cfe  //.  B.  B.  B.  Co,,  10  Misc.  Rep.  336 ;  Beiser  v.  N.  Y.  <& 
H.  B.  B.  Co.,  24  App.  Div.  23 ;  Burk  v.  E.  G.  E.  Co.,  89 
Ilun,  498.)  The  plaintiff  was  guilty,  as  a  matter  of  law,  of 
contributory  negligence.  The  evidence  fails  to  show  the  exer- 
cise of  that  ordinary  caution  upon  his  part  which  the  circum- 
stances of  the  case  demanded  from  a  prudent  person.  (  Wit- 
kinson  v.  Fairrie.  1  II.  &  C.  633 ;  McGraw  v.  F.  cfe  T.  L. 
Co.,  4  Am.  Neg.  Rep.  6 ;  Splittorf  v.  State,  108  ]^.  Y.  205 ; 
Taylor  v.  Carew,  140  Mass.  150 ;  Brenstein  v.  Mattson,  10 
Daly,  336 ;  O'Dwyer  v.  O'Brien,  13  App.  Div.  570 ;  Fogassi 
V.  N.  Y.  C  cfe  //.  B.  B.  B.  Co.,  17  App.  Div.  286 ;  SicM^ 
V.  If.  J.  Ice  Co.,  153  N.  Y.  83 ;  Morrison  v.  Commission' 
ers,  116  Ind.  431;  Toogood  v.  Mayor,  etc.,  12  Daly,  220.) 
The  plaintiff  was  a  mere  licensee  upon  these  premises,  and 
the  defendants  owed  him  no  duty  that  was  not  fully  dis- 
charged. (  Victory  v.  Baker,  67  N.  Y.  366 ;  Larmore  v.  C.  P. 
Iron  Co.,  101  N.  Y.  391 ;  Plujnnier  v.  DiU,  156  Mass.  426 ; 
BurcheU  v.  Hickisson,  50  L.  J.  [N.  S.]  101 ;  Splittorf  v.  State, 
108  N.  Y.  205  ;  Sterger  v.  Van  Sicklen,  132  N.  Y.  499 ;  Cusick 
V.  Adamfis,  115  N,  Y.  55 ;  Beach  on  Cont.  Neg.  §  50 ;  Sullivan 
V.  Waters,  14  Irish  Com.  Law  Rep.  460 ;  Flannigan  v.  Am. 
Glucose  Co.,  11  N.  Y.  Supp.  688 ;  Castoriano  v.  Miller,  15 
Misc.  Rep.  254.)  Even  were  the  plaintiff  more  than  a  mere 
licensee  the  defendants  were  only  bound  to  protect  him  from 
hidden  traps  and  pitfalls.  (Carleton  v.  Iron  Co.,  99  Mass. 
216 ;  Lannore  v.  C.  P.  Iron  Co.,  101  N.  Y.  391 ;  Beck  v. 
Ca/rter,  68  N.  Y.  283.)  There  was  no  negligence  on  the  part 
of  the  defendants  in  failing  to  guard  the  elevator  hole  in 
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question.     (Murphy  v.  Altman^   28  App.   Div.  472 ;  Vcm 
Orden  v.  AcJcen^  28  App.  Div.  160.) 

2£,  E.  Driscoll  for  respondent.  Defendants  were  guilty  of 
carelessness  which  caused  the  accident.  {Fogarty  v.  BogarU 
43  App.  Div.  430;  Quirk  v.  Siegel-Cooper  Co,,  ^3  App.  Div. 
464;  MoHickard  v.  Flint,  114  N.  Y.  222;  Beck  v.  Carter^ 
68  If.  Y.  283 ;  Ackert  v.  Lansing,  59  N.  Y.  646 ;  Flynn  v. 
Central  R,  R.  Co,,  142  N.  Y.  439 ;  Sunderlin  v.  Hollister,  4 
App.  Div.  478  ;  Swords  v.  ii'rfg'ar,  59  N.  Y.  28 ;  Newall  v. 
Bartlett,  114  N.  Y.  399 ;  Porcella  v.  J[f.  ^.  i^^.  Z.  ^«^r/i.,  50 
App.  Div.  158.)  The  plaintiff  was  not  guilty  of  contributory 
negligence.     {Eastland  v.  Clarke,  165  N.  Y.  420 ;  Brown  v. 

Wittner,  43  App.  Div.  135 ;  Sunderlin  v.  Hollister,  4  App. 
Div.  478 ;  Weber  v.  iVT.  y;  (7.  cfe  if.  ^.  ^.  ^.  Co.,  58  N.  Y. 
455 ;  Greany  v.  Z.  Z  R.  R.  Co,,  101  ^.  Y.  423 ;  Kenney  v. 
Rhinelander,  28  App,  Div.  246  ;  Wilcox  v.  iT.  y!,  Z.  Zl  d6 

Tr.  jS.  R,  Co,,  88  Hun,  263 ;  Weiss  v.  Jenkifis,  39  App.  Div. 
567 ;  Fogarty  v.  Bogart,  43  App.  Div.  430.)  Plaintiff  was 
not   a  mere  licensee.     {Pluinmer  v.  Z^i'K,  156  Mass.  426; 

Victory  v.  Baker,  67  N.  Y.  366 ;  Splittorf  v.  /S^afe,  108  N. 
Y  205 ;  aS^t-j^^/*  v.  Van  Sicklen,  132  N.  Y.  499 ;  Cusick  v. 
Adams,  115  N.  Y.  55 ;  Speckman  v.  Boehm,  36  App.  Div. 

262 ;  Castoriano  v.  Miller,  15  Misc.  Rep.  254.) 

Haight,  J.  This  action  was  brought  to  recover  damages 
for  a  personal  injury.  The  defendants  were  contractors 
engaged  in  the  construction  of  a  large  building  known  as  the 
University  Block  in  the  city  of  Syracuse.  The  building  was 
to  be  ten  stories  high,  and  at  the  time  of  the  accident  the 
walls  were  up  between  eight  and  nine  stories.  The  building 
was  bounded  on  the  east  by  Warren  street,  on  the  north 
by  Washington  street,  on  the  west  by  Bank  alley  and  on 
the  south  by  the  Snow  Building.  The  whole  site  was 
inclosed  by  a  board  fence  from  ten  to  fourteen  feet  high 
placed  in  the  street  outside  of  the  curb  line.  To  this  inclosure 
there  were  four  gates,  one  located  in  each  corner,  through 
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which  entrance  conld  be  niade  to  the  building.  There  was  a 
basement  twelve  feet  deep  below  the  ground  floor.  In  the 
center  of  the  building  was  a  temporary  elevator  constructed 
from  the  basement  up  through  the  building,  operated  by  a 
rope,  which  was  used  for  the  hoisting  of  iron,  bricks,  mortar, 
window  frames,  lumber  and  the  like  needed  by  the  workmen 
above.  The  material  used  in  the  building  was  drawn  in 
through  tlie  southeast  gate,  unloaded  about  the  center  of  tlie 
building  on  the  south  side,  the  teams  then  passing  out  of  the 
southwest  gate  into  Bank  alley.  The  material  so  drawn  was 
taken  from  the  wagon  by  wheelbarrows,  carts  and  the  like  over 
temporary  planks  laid  upon  the  joists  to  the  elevator  platform 
and  then  carried  up  on  the  elevator  to  the  place  where  it  was 
designed  for  use.  The  permanent  floor  had  not  yet  been  laid 
upon  the  ground  floor  over  the  basement,  but  through  some 
portions  of  the  building  planks  had  been  laid,  over  which  the 
work  was  carried  on.  The  plaintiff  entered  the  employment 
of  the  defendants  on  a  Friday  at  noon.  He  worked  that  after- 
noon, the  next  day  and  the  following  Monday  with  the  masons 
up  in  the  building.  Monday  night  he  quit  work,  and  on  the 
Saturday  evening  following,  which  was  the  4th  day  of  Decem- 
ber, 1897,  shortly  after  five  o'clock  he  entered  the  building 
with  a  companion  named  James  Shaw  for  the  purpose  of  get- 
ting his  pay.  They  entered  at  the  southeast  gate,  passed 
through  the  building  diagonally  toward  the  center,  then  walked 
across  the  elevator  platform  which,  at  that  time,  was  on  a 
level  with  the  ground  floor,  passed  on  to  the  north  side  of  the 
building  where  the  office  was  located  and  there  the  plaintiff 
received  his  pay.  He  then  returned  through  the  building, 
walking  some  five  or  six  feet  ahead  of  his  companion  until  he 
reached  the  elevator  shaft  into  which  he  walked,  falling  to  the 
bottom  of  the  basement  and  receiving  the  injuries  for  which 
this  action  is  brought.  He  tells  us  that  during  the  time  he 
was  at  work  the  elevator  platform  mornings  was  at  the 
ground  flcJor  and  that  he  found  it  there  each  night  when 
he  came  down  the  ladder  from  his  work  above.  He  further 
tells  us  that  he  had  seen  a  number  of  persons  cross  over 
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the  elevator  when  passing  through  the  building  when  it  was 
in  place  upon  the  ground  floor,  but  that  it  was  in  almost  con- 
stant use  during  the  daytime  in  being  loaded  or  unloaded  or 
in  carrying  material  to  the  upper  floors  of  the  building. 
There  is  some  conflict  in  the  testimony  as  to  where  the  ele- 
vator was  at  the  time  of  the  accident.  One  of  the  plaintifPs 
witnesses  testifled  that  it  had  been  run  up  to  an  upper  floor 
and  there  blocked  so  as  to  enable  the  contractors  to  put  in  a 
new  elevator  platform  during  the  intervening  time  between 
that  and  Monday  morning.  Other  witnesses  testifled  that  it 
had  been  lowered  into  the  basement.  It  is  not  apparent  to  us 
tliat  this  conflict  affects  the  question  which  we  have  to  deter- 
mine either  way,  for  it  is  conceded  that  the  elevator  was  not 
on  a  level  with  the  ground  floor  at  the  time  of  the  plaintiff's 
fall.  It  is  claimed  on  the  part  of  the  plaintiff  that  it  was  the 
custom  to  leave  the  elevator  over  night  at  the  ground  floor ; 
while  on  the  part  of  the  defendants  it  was  claimed  that  it  was 
allowed  to  settle  down  into  the  basement  and  thus  relieve  the 
strain  upon  the  ropes.  We  have  not,  however,  in  our  exami- 
nation of  the  evidence  discovered  any  testimony  which  shows 
that  the  plaintiff  knew  of  the  existence  of  such  a  custom  other 
than  that  which  he  saw  when  he  entered  the  building  in  the 
morning  and  departed  at  night.  It  is  further  contended  on 
behalf  of  the  plaintiff  that  the  temporary  flooring  of  plank 
laid  from  the  south  side  of  the  building  to  the  elevator  over 
which  the  material  was  carted  with  wheelbarrows,  etc.,  was 
in  better  condition  than  in  other  places,  and  that  it  Was  the 
custom  of  the  workmen  to  pass  through  upon  these  planks 
and  to  cross  the  elevator  to  the  other  side.  It  is  conceded, 
however,  by  his  witnesses  that  planks  were  laid  to  the  west  of 
the  elevator  shaft  and  that  persons  could  pass  through  on  the 
west  without  crossing  the  elevator,  and  that  the  man  in  charge 
of  the  elevator  often  warned  people  not  to  cross  the  platform. 
It  is  claimed  further  on  the  part  of  the  plaintiff  that  at  the 
time  he  passed  through  the  elevator  on  his  way  to  the  office 
to  get  his  pay  there  was  a  light  and  that  on  his  return  it  was 
dark,  and  that  he  did  not  see  the  elevator  hole,  and  yet  it  is 
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conceded  by  oue  of  his  witnesses  that  after  he  fell  he  saw 
him  down  in  the  elevator  hole,  and  that  he  recognized  a  man 
there  by  the  name  of  Fleming,  who  was  assisting  in  picking 
him  up.  The  office  was  outside  of  the  building  on  the  curb 
line,  but  inside  of  the  fence,  and  could  have  been  approached 
from  the  northwest  gate  without  passing  through  the  build- 
ing, and  most  of  the  employees  entered  and  departed  through 
tliat  gate.  These  are  the  substantial  facts  disclosed  by  the 
evidence.  At  the  conclusion  of  the  plaintiff's  evidence,  and 
again  when  the  parties  rested,  the  defendants  moved  for  a  non- 
suit or  for  a  direction  of  a  verdict  upon  the  ground  that  the 
defendants  were  not  shown  to  have  been  negligent  and  that  the 
plaintiff  was  shown  to  be  guilty  of  contributory  negligence. 
These  motions  were  denied  and  exceptions  were  taken.  At 
the  time  of  the  accident  many  of  the  employees  in  the  build- 
ing had  ceased  work  for  the  day,  but  others  were  still  at  work. 
We  think  the  plaintiff  was  guilty  of  contributory  negli- 
gence, and  that  the  trial  court  erred  in  refusing  the  defend- 
ants' motions  based  upon  that  ground.  Here  was  a  large 
building  in  process  of  construction  carefully  guarded  by  a 
high  fence  surrounding  it  in  the  streets,  shutting  out  the 
public  and  persons  not  employed  or  having  business  within. 
It  was  in  an  unfinished  condition,  having  a  temporary  floor  of 
planks  over  the  basement  and  a  temporary  elevator  for  hoist- 
ing the  material  used  in  the  construction  of  the  building  to 
the  floors  above.  The  plaintiff  understood  fully  the  condition 
of  the  floor  and  of  the  basement  below,  and  that  the  elevator 
was  in  almost  constant  use.  He  knew  that  the  elevator  wad 
liable  to  be  moved  from  the  ground  floor  to  other  places  in 
the  shaft,  and  that  when  it  was  so  removed  the  hole  in  the 
elevator  shaft  would  be  open.  He  knew  that  crossing  through 
this  unfinished  building  after  dark  or  in  the  twilight  was  dan- 
gerous and  called  for  a  vigorous  use  of  his  faculties  to  avoid 
danger.  He  knew  perfectly  where  the  elevator  shaft  was 
located,  and  we  think,  under  the  circumstances,  he  had  no 
right  to  assume  that  the  elevator  was  resting  upon  the  ground 
floor  and  that  he  could  cross  in  safety,  and  that  by  proceeding 
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ou  and  walking  into  the  hole  in  the  manner  in  which  he  did 
he  was  negligent. 

The  judgment  shoald  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  tlie  event. 

Gkay,  Landon,  Cdll^n  and  Werner,  J  J.,  concur ;  Parker, 
Ch.  J.,  taking  no  part;  O'Brien,  J.,  not  votings 

Judgment  reversed,  etc. 


In  the  Matter  of  the  Application  of  James  A.  Richmond  et 
al.,  as  Executors  of  Alvin  Richmond,  Deceased,  Respond- 
ents, for  the  Mortgage,  Lease  or  Sale  of  the  Real  Property 
of  Seth  M.  Richmond,  Deceased. 

The  LiiTLE  Falls  National  Bank,  Appellant. 

SURBOGATBS'  COURTS  -r  SALB  OF  INSOLVENT  TESTATOR'B  RBAL  PROP- 
ERTY FOR  Payment  of  Debts  —  Gode  of  Crv.  Pro.  §  2740.  Section 
2749  of  the  Code  of  Civil  Procedure,  authorizing  a  sale  of  decedent's  real 
property  for  the  payment  of  debts  "  except  when  it  is  devised  expressly 
charged  with  the  payment  of  debts."  does  not  limit  the  power  of  the 
Surrogate's  Court  to  order  the  sale  in  behalf  of  creditors  whose  claims 
have  not  been  specifically  charged  by  devise  upon  the  whole  or  any  part 
of  an  insolvent  testator's  real  estate,  since  the  latter  cannot  by  devising 
real  property  charged  with  the  payment  of  a  specified  debt  deprive  gen- 
eral creditors  of  their  right  to  have  it  sold  and  distributed  among  them 
after  the  personal  estate  has  been  exhausted. 

Matier  of  Richmond,  63  App.  Div.  624,  affirmed. 

(Argued  October  2,  1901;  decided  JNovember  12, 1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  made  June 
19,  1901,  affirming  a  decree  of  the  Surrogate's  Court  of  Her- 
kimer county  directing  a  sale  of  the  real  property  of  Seth  M. 
Richmond,  deceased,  for  the  payment  of  his  debts. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Fred  L  Small  for  appellant.  The  proceeding  to  dispose  of 
a  decedent's  real  property  for  the  payment  of  debts  is  purely 
Btatntory,  authorized  and  controlled  by  sections  2749-2801  of 
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the  Code  of  Civil  Procedure,  and  that  statutory  proceeding 
must  be  strictly  pursued.  {Piatt  v.  Platt^  105  N.  Y.  497 ; 
Lang  v.  Long^  142  N.  Y»  545 ;  Hogan  v.  Kavanaugh^  138  N, 
Y.  422;  Matt&r  of  Gantert,  136  N.  Y.  112  \Tomphin8  v. 
HunUr,  149.  N.  Y.  123;  ShotweU  v.  Dixon,  163  N.  Y.  48.) 
The  devisee  by  Accepting  the  devise  takes  the  fee  and  becomes 
personally  liable  for  the  debts  charged.  {Smith  v.  Wyckoff, 
11  Paige,  57 ;  Glen  v.  Fisher,  6  Johns.  Ch.  33  ;  Jackson  v. 
Martin,  18  Johns.  31 ;  Spraker  v.  Van  Alstyne,  18  Wend. 
200  ;  Barheydt  v.  Barheydt,  20  Wend.  576 ;  Chamherlain  v. 
Chamberlain,  43  N.  Y.  442 ;  Brown  v.  Enapp,  79  N.  Y.  148 ; 
Wood  V.  Vandenburgh,  6  Paige,  286 ;  (7Zi/i  v.  Moses,  116  N. 
Y.  153.)  The  surrogate's  findings  are  unsupported  by  the 
evidence.  {Smith  v.  Moulsony  88  Hun,  147  j  Healy  v.  Olark^ 
120  N.  Y.  642.) 

Myron  G,  Bronner  for  respondents.  The  exceptions  taken 
by  the  appellant  are  insufficient  to  present  the  questions 
raised  on  this  appeal.  {Hunter  v.  Manh.  By.  Co,,  141  N.  Y. 
286 ;  Daniels  v.  Smith,  130  N.  Y.  696 ;  Matter  of  SpraU,  4 
App.  Div.  1.)  The  testator  had  no  power,  being  insolvent,  to 
charge  the  mill  debts  on  the  mill  property  to  the  detriment 
of  the  general  creditors,  whose  debts  were  not  charged. 
{Piatt  V.  Piatt,  105  N.  Y.  497 ;  Myde  v.  Tanner,  1  Barb.  75 ; 
23  Am.  &  Eng.  Ency.  of  Law  [1st  ed.],  306 ;  Matter  of  N.  T. 
dk  B,  B^'idge,  72  N.  Y.  527 ;  Hogan  v.  Kavanaugh,  138  N. 
Y.  422;  Matter  of  Gantert,  136  N.  Y.  106;  Jessup's  Sur. 
Pr.  §  17;  Eedf.  on  Sur.  Pr.  [3d  ed.]  549;  2  Williams  on 
Executors,  900 ;  Moore  v.  Byers,  65  N.  C.  240 ;  Deering  v. 
Kerfoot,  89  Va.  491;  Duncan  v.  Grainey,  108  Ind.  579; 
Tompkins  v.  Weeks,  26  Cal.  50 ;  Jenkins  v.  Jenkins.  63  Ind. 
120.)  The  findings  of  the  surrogate  were  proper.  (Z.  F. 
Nat  Bank  v.  King,  53  App.  Div.  541.) 

Haioht,  J.  Seth  M.  Richmond  died,  insolvent,  on  the  27th 
day  of  April,  1895,  leaving  a  last  will  and  testament  whidi 
has  been  duly  admitted  to  probate  as  a  will  of  real  and  per- 
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Bonal  property.    James  A.  Eichmond  and  Anne  Ktchmond, 
executor  and   executrix  of  Alvin   Richmond,   deceased;  as 
creditors  of  Seth  M.  Richihond,  petitioned  the  Surrogate's 
Court  of  Herkimer  county  for  the  sale  of  the  real  estate  of 
which  Seth  M.  Richmond  died  seized  for  the  purpose  of  the 
payment  of  their  debts.     The  decedent  was  also  owing  the 
Little  Falls  National  Bank  for  money  loaned  in  his  lifetime 
and  used  in  the  business  of  the  Saxony  Knitting  Company  to 
the  amonnt  of  $35,000.    The  bank  appeared  in  this  proceeding 
and  interposed  an  answer  setting  up  a  provision  of  the  will  of 
Seth  M.  Richmond  and  demanding  that  the  real  estate  known 
as  the  Saxony  Knitting  Mill  be  excepted  from  any  decree  of 
sale  whicli  might  be  made  in  the  proceedings.     The  provision 
of  the  will  referred  to  devises  and  bequeaths  the  knitting  mill 
property  to  Charles  King,  a  son-in-law  of  the  testator,  but  sub- 
ject to  the  following  provision  :  "  This  devise  and  bequest,  how- 
ever, is  upon  the  condition  that  all  the  debts  and  obligations 
of  every  name  and  nature  owing  by  the  said  Saxony  Knitting 
Company  and  which  has  been  contracted  by  or  on  account  of 
that  branch  of  my  business  is  assumed  and   paid  by   said 
Charles  King,  and  1  hereby  impress  a  trust  and  lien  upon  my 
said  real  and  personal  property  hereby  devised  and  given  to 
said  Charles  King  for  the  payment  of  such  debts  and  obliga- 
tions and  make  such  payments  of  those  debts  a  lien  thereon." 
King  was  appointed  sole  executor  of  the  estate.     Upon  the 
death  of  the  testator  he  took  possession  of  all  of  the  property 
of  tlie  estate,  and  carried  on  the  mill  business  under  the  same 
name  of  the  Saxony  Knitting  Company.     He  subsequently 
failed  and  became  insolvent,  and  failed  to  pay  the  claim  of 
the  Little  Falls  National  Bank  or  the  other  creditors  of  the 
esvaiie* 

The  jurisdiction  of  the  Surrogate's  Court  in  proceedings  to 
dispose  of  the  real  property  of  a  decedent  for  the  payment  of 
iiis  debts  is  prescribed  by  the  provisions  of  the  Code  of  Civil 
Procedure  (§§  2749-2801).  These  provisions  take  the  place 
of  the  common  law,  and  the  question  involved  depends  upon 
th^  determination  as  to  what  is  their  import  and  meaning.    To 
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our  minds  the  legislative  intent  appears  to  be  clear.  In  the 
transmission  of  tlie  property  of  a  deceased  debtor  to  his  lieirs 
at  law  or  next  of  kin,  or  to  his  devisees  or  legatees,  it  becomes 
charged  with  his  debts,  and  it  may  be  appropriated  in  payment 
thereof  in  the  manner  provided  by  the  Code.  These  provis- 
ions carefully  prescribe  the  order  of  the  payment  of  the  debts, 
including  funeml  expenses  and  judgments  docketed  against 
the  decedent  in  his  lifetime,  and  prohibit  preferences  over 
others  of  the  same  class.  The  rights  of  creditors  thus  pro- 
vided for  attach  to  the  real  estate  of  the  decedent  immedi- 
ately U]X)n  his  death,  and  continue  during  the  period  of  three 
years  after  tlie  issuing  of  letters  testamentary  or  of  administra- 
tion upon  his  estate.  These  rights  which  so  attach  are  supe- 
rior to  those  acquired  by  any  devisee  or  legatee  under  the 
will.  A  solvent  testator  may,  undoubtedly,  make  certain  debts 
a  charge  upon  a  parcel  of  his  real  estate.  He  may  devise  a 
part  of  his  real  estate  to  a  particular  person  upon  condition 
that  he  pay  the  whole  or  a  specified  portion  of  his  indebted- 
ness ;  but  an  insolvent  testator  cannot  prefer  one  creditor  over 
another  in  such  a  way  as  to  deprive  the  general  creditors  of 
their  right  to  have  his  real  estate  sold  and  distributed  among 
them,  after  the  personal  estate  lias  been  exhausted.  (Redf. 
Sur.  [5th  ed.]  554 ;  Jessup's  Sur.  Pr.  956 ;  Rice  v.  Uarheson^ 
63  N.  Y.  493 ;  Hogan  v.  Kavanaxujh,  138  N.  Y.  417 ;  Ros- 
seau  V.  Bleau,  131  N.  Y.  177,  182;  Platf  v.  Pl^tt,  105  X. 
Y.  488.) 

Section  2749  of  the  Code  of  Civil  Procedure  authorizes  a 
sale  of  the  real  property  of  a  decedent  for  the  payment  of  his 
debts  and  funeral  expenses  or  for  the  payment  of  judgment 
liens  existing  thereon  at  his  death,  "  except  where  it  is  devised, 
expressly  charged  with  the  payment  of  debts  or  funeral 
expenses,  or  is  exempted  from  levy  and  sale  by  virtue  of  an 
execution,  as  prescribed  in  title  second  of  cliapter  thirteen  of 
this  act."  It  is  contended  on  the  part  of  the  appellant  that 
this  provision  operates  as  a  limitation  upon  the  power  of  the 
surrogate  to  sell  the  real  property  of  the  decedent,  and  that, 
the  mill  property  having  been  devised  by  the  decedent  charged 
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with  the  payment  of  the  debts  contracted  on  account  of  the 
mill,  the  appellant's  claim  is  brought  witiiin  this  exception 
and  that  tlie  bank  has  the  right  to  have  the  mill  property 
reserved  for  the  payment  of  its  claim  and  not  sold  for  the 
>)enefit  of  the  general  creditors.  We  cannot  adopt  this 
construction.  In  this  case  the  devise  of  the  mill  property 
was  subject  to  the  payment  of  certain  specified  debts  and 
not  all  of  the  debts  of  the  testator.  The  debts  or  funeral 
expenses  referred  to  in  the  provision  undoubtedly  mean  all  of 
the  debts  of  the  testator  and  not  a  part  thereof.  A  testator 
may  provide  for  the  payment  of  all  of  his  debts  and  funeral 
expenses.  He  may  make  the  same  a  charge  upon  his  r6al 
estate  and  give  to  his  executor  a  power  of  sale  for  that  pur- 
pose. He  may  devise  his  real  estate  upon  condition  that  his 
debts  be  paid,  and  if  his  devisee  accepts  the  bequest  he  becomes 
liable  therefor.  If  provision  be  made  by  will  for  the  pay- 
ment of  debts  such  provision  should  be  followed  instead  of 
the  statute.  That  this  is  the  meaning  of  the  provision  is  evi- 
dent from  an  examination  of  section  2759,  subdivision  4, 
which,  among  other  things,  provides  that  the  decree  for  a 
sale  can  only  be  made  when  the  property  "  was  not  effectually 
devised,  expressly  charged  with  the  payment  of  debts  or  fune- 
ral expenses,  and  is  not  subject  to  a  valid  power  of  sale  for 
the  payment  thereof ;  or,  if  so  devised  or  subject,  that  it  is 
not  practicable  to  enforce  the  charge,  or  to  execute  the  power, 
and  that  the  creditor  has  effectually  relinquished  the  same," 
manifestly  intending  that  if  a  testator  has  devised  his  property 
upon  condition  that  his  debts  be  paid,  they  should  be  paid  as 
the  will  directs,  but  this  requirement  is  not  absolute ;  for,  if 
the  power  of  sale  is  void  or  payment  as  directed  is  impracti- 
cable, resort  may  still  be  had  to  proceedings  before  the  surro- 
gate under  the  statute.  Applying  these  provisions  to  the  case 
under  consideration,  the  appellant,  having  its  claim  expressly 
charged  upon  a  specitied  parcel  of  real  estate  by  the  testator's 
will,  could  not  apply  to  the  Surrogate's  Court  for  a  sale,  but 
would  be  left  to  its  remedy  under  the  will  unless  it  could  show 
that  the  power  of  sale  was  not  valid  or  that  it  was  not  practi- 
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cable  to  execute  the  power,  etc.  Bat  we  do  not  nnderstand 
that  these  provisions  have  any  application  to  the  petitioning 
creditors  whose  claims  have  not  been  specifically  charged  by 
the  devise  upon  the  whole  or  any  part  of  the  testator's  real 
estate. 

The  order  should  be  affirmed,  with  costs. 

Pakkeb,  Ch.  J.,  O'Brien,  Babtlett,  Ma&tin,  Vann  and 
Landon,  JJ.,  concur. 

Order  affirmed. 


Ygg 590  TaE  People  of  the  State  of  New  Yoek  ex  rel.  David 

\t  77  AD*354  PuMPYANSKY,  Bespondeut,  V.  James  P.  Keating,  as  Com- 
missioner of  the  Department  of  Highways  of  the  City  of 
New  York,  Appellant. 

1.  Mandauub — A  Citizen  May  Apply  for  a  Mandamus  to  Enforce 
A  Public  Right.  An  application  for  a  peremptory  writ  of  mandamus 
commanding  the  commissioner  of  highways  of  the  city  of  New  York  to 
remove  a  stand  for  the  sale  of  newspapers  and  periodicals  upon  a  street 
of  that  city  is  a  proceeding  to  enforce  a  right  in  which  the  general  public 
is  interested  and  may  be  maintained  by  a  citizen  and  resident  of  the  city. 

2.  New  York  City  —  News  Stands  under  Stairways  op  Elevated 
Railroads — Effect  op  New  York  City  Charter  on  Consolidation 
Act.  Under  the  provisions  of  sections  1608-1610  of  the  charter  of  the 
city  of  New  York  (L.  1897.  ch.  878),  specifically  declaring  that  the  charter 
is  not  a  new  enactment  but  a  continuation  of  the  Cousolidation  Act  and 
its  amendments  and  an  extension  thereof  to  the  greater  city  and  that  omis- 
sions therefrom  of  any  of  the  previous  acts  relating  to  or  affecting  th& 
municipal  corporations  thereby  consolidated  shall  not  be  a  repeal  thereof, 
the  omission  from  the  charter  of  the  provisions  of  the  Consolidation  Act 
(L.  :883,  ch.  il6,  as  amd.  by  L.  1896,  ch.  718)  authorizing  the  common 
council  to  grant  permits  for  the  erection  and  ^laintenance  of  newg  stands 
under  stairways  of  elevated  railroad  structures  docs  not  operate  as  a  repeal 
thereof,  and  the  municipal  assembly,  therefore,  has  the  power  to  enact 
an  ordinance  providing  for  and  regulating  the  erection  of  such  news 
stands. 

3.  Peremptory  Mandamus  —  Petitioner  Must  Show  Clear  and 
Absolute  Right  Thereto.  Where  it  appears  from  relator's  petition  and 
defendants  return  thereto  upon  such  application  for  a  peremptory  writ 
of  mandamus  that,  if  there  is  any  encroachment  by  such  news  stand 
upon  the  sidewalk  used  by  the  public  it  is  very  slight  and  only  in  part, 
the  application  should  be  denied,  since  the  right  to  tiie  writ  must  be 
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determined  upon  the  assumption  that  defendant's  affidavits  are  true,  and 
the  record  must  show  that  relator  has  the  clear  and  absolute  right  to  the 
relief  asked  for. 
FsopU  ex  rel,  Pumpyamiky  y.  Keating,  82  App.  DIt.  848,  reversed. 

(Argued  September  SO,  1901;  decided  November  12,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  June 
21,  1901,  which  reversed  an  order  of  Special  Term  denying 
an  application  by  relator  for  a  peremptory  writ  of  mandamus 
commanding  the  defendant  to  remove  a  booth  or  stand  for 
the  sale  of  newspapers  and  periodicals  from  the  southwest 
corner  of  Sixth  avenue  and  Twenty-third  street  in  the  city  of 
New  York,  and  granted  the  application. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  Whaletij  Corporation  Counsel  {Theodore  Con/nolyaud 
Chase  Mellen  of  counsel),  for  appellant.  Peremptory  man- 
damus is  not  the  appropriate  remedy  under  the  circumstances 
of  this  case.  The  relator  should  show  that  he  has  some  direct 
interest,  differing  from  that  of  the  public  generally,  in  having 
the  stand  removed,  or  that  his  rights  are  infringed  by  its 
maintenance.  {Lansing  v.  Smithy  4  Wend.  9 ;  Smith  v. 
McJDoweUyliS  111.  51;  Morris  v.  Graham^  16  Wash.  343; 
Taylor  v.  Portsmouth  R,  Co.^  91  Me.  193 ;  Knowles  v.  P. 
R.  R.  Co.,  175  Penn.  St.  623 ;  S:  C  R.  Co.  v.  W.  R.  Co.,  46 
S.  C.  327 ;  narrower  v.  Ritson,  37  Barb.  301 ;  Lawton  v. 
Steele,  119  N.  Y.  237;  Adler  v.  Met  E.  Ry.  Co.,  138  K  Y. 
179 ;  Brown  v.  Perkins^  12  Gray,  89, 101.)  The  municipal 
assembly  has  the  power  to  grant  licenses  for  the  erection  and 
maintenance  of  booths  under  the  elevated  railroad  stairs  for 
the  sale  of  periodicals  and  newspapers.  {People  v.  B.  <&  0. 
R.  R.  Co.,  117  N.  Y.  150 ;  Jorgensen  v.  Squires,  144  N.  Y. 
280  ;  MUhau  v.  Sha/rp,  27  N.  Y.  620 ;  Dougherty  v.  YHXage 
of  H&rseheads,  159  N.  Y.  154;  Palmar  v.  Larchnwnt  El. 
Co.,  158  N.  Y.  331 ;  Ghee  v.  N.  U.  G.  Co.,  158  N.  Y.  510; 
Callanan  v.  Gilrnan,  107  N.  Y.  360 ;  Cogswell  v.  IST.  F.,  N. 
H.&H.  R.  R.   Co.,  103  N.  Y.  19;    Angell  on   Highways 
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[3d  ed.],  §  91e ;  Elliott  on  Roads  &  Streets  [2d  ed.],  §§  651, 
653,  694 ;  Town  of  Spencer  v.  Andrew^  82  Iowa,  14.) 

Otto  II.  Droege  for  respondeut.  The  relator  as  a  resident 
and  citizen  of  the  city  of  New  York  is  entitled  to  maintain 
this  proceeding.  {People  ex  rel.  v.  Jlalsey^  37  N.  Y.  344; 
People  ex  rel.  v.  Daley^  37  Hun,  461 ;  Simis  w  Brookjield^ 
13  Misc.  Eep.  572 ;  O'Reilly  v.  Mayor,  59  How.  Pr.  277 ; 
Le  BouteUier  v.  Mayor,  etc.,  N.,  Y.  Daily  Reg.  April  23, 
1884;  Ely  v.  Campbell,  59  How.  Pr.  333.)  The  streets 
are  intended  for  the  use  of  the  public  and  in  no  event 
can  the  municipal  assembly  grant  the  use  of  the  streets 
for  any  purpose  other  than  a  public  use.  (Z).,  Z.  cfc  IF. 
JR.  'B,  Co.  V.  City  of  Buffalo,  4  App.  Div.  562 ;  Cooley's 
Const.  Lim.  [6th  ed.]  652 ;  Callanan  v.  Oilman,  107  N.  Y. 
365;  CoUen  v.  Mayor,  etc.,  113  N.  Y.  535;  Matter  of 
Burns,  16  App.  Div.  510  ;  P.  Water  Works  Co.  v.  Bird,  130 
N.  Y.  249 ;  Matter  of  Niagara  Falh  <&  W.  By.  Co.,  121 
N.  Y.  319 ;  Matter  of  Taivnsend,  39  N.  Y.  174 ;  Buck- 
holz  V.  N.  Y.,  L.  E.  cfe  W.  B.  R.  Co.,  148  N.  Y.  640.) 
Chapter  718  of  the  Laws  of  1896  has  been  repealed  by  the 
charter.  Therefore,  the  municipal  assembly  in  passing  an 
ordinance  allowing  the  erection  of  the  stand  complained  of 
acted  without  authority,  and  its  acts  are  illegal  and  void. 
{Cohen  V.  Mayor,  etc.,  113  N.  Y.  535  ;  McCaffrey  v.  Smith,  41 
Hun,  117 ;  People  ex  rel.  v.  Briggs,  50  N.  Y.  553  ;  Sweet  v. 
City  of  Syracuse,  129  N.  Y.  316;  Mayor,  etc.,  v.  Gorman, 
26  App.  Div.  193.)  The  municipal  assembly  has  no  author- 
ity to  grant  a  permit  to  erect  a  stand  such  as  the  one  in  ques- 
tion without  express  legislative  authority.  {Ely  v.  Campbell, 
59  How.  Pr.  333 ;  Fre)ior  v.  Jackson,  15  Abb.  Pr.  [N.  S.] 
115;  Mayor  v.  Heft,  13  Daly,  301 ;  Stah  v.  Freaton,  36  N. 
J.  L.  79;  Glaesner  v.  A.  B.  Co.,  100  Mo.  308;  Stah  v. 
Mayor,  etc.,  52  N.  J.  L.  55  ;  Sims  v.  Frankfort,  79  Md.  451 ; 
Demore  v.  Girard,  21  Col.  447 ;  Cohen  v.  Mayor,  etc.,  113 
N.  Y.  535.)  The  act  of  1896  (Chap.  718)  attempts  to  take 
public  property  for  a  private  use  and  is,  therefore,  unconstita- 
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tional  and  void.  {Taylor  v.  Porter^  4  Hill,  140;  Matter  of 
DeansvUle  Cem.  Assn,^  66  N.  Y.  571;  Norton  v.  Shelby 
County^  118  U.  S.  442;  Wyandoth  County  v.  K,  (7.,  ^^.,  ^. 
7?.  (7t>.,  47  Pac.  Rep.  326 ;  Boales  v.  Fergusoii^  55  Neb.  565.) 

Babtlett,  J.  Two  questions  are  presented  by  this  appeal : 
(1)  Has  the  relator,  merely  as  a  resident  and  citizen  of  the 
city  of  New  York,  a  right  to  maintain  this  proceeding  ?  (2) 
Has  the  municipal  assembly  power  to  grant  such  licenses  as 
the  one  in  question  ? 

We  agree  with  the  Appellate  Division  that  the  relator  is 
entitled  to  maintain  this  proceeding  as  a  citizen,  he  seeking 
to  enforce  a  right  in  which  the  general  public  is  interested, 
to  wit,  that  the  streets  of  the  city  shall  remain  unobstructed 
and  unincumbered.  {People  ex  rel.  Case  v.  Collins^  19 
Wend.  56 ;  People  ex  rel.  Waller  v.  Board  of  Supervisors^ 
SvUiva7i  Co,^  56  N.  Y.  249;  Chittenden  v.  Wurster^  152  N. 
Y.  345.)  The  relator  makes  no  claim  to  a  special  interest,  or 
to  enforce  a  private  right. 

As  to  the  remaining  question,  whether  the  municipal  assem- 
bly had  power  to  grant  this  license,  the  answer  depends  upon 
a  construction  of  the  Consolidation  Act  read  in  connection 
with  the  Greater  New  York  charter. 

The  booth  or  stand  in  question  was  erected  under  a  license 
of  the  municipal  assembly  issued  on  October  4th,  1900, 
authorizing  its  maintenance  for  the  period  of  one  year. 

The  statutory  situation  at  that  time  was  as  follows :  By 
section  eighty-six  of  the  Consolidation  Act  the  common 
council  was  given  certain  powers  to  make  ordinances,  and  by 
subdivision  three  of  this  section  to  regulate  the  use  of 
sidewalks. 

The  legislature  (Laws  of  1896,  chap.  718)  amended  this 
subdivision  by  adding  thereto  these  words,  "  and  also  to 
grant  permits  for  the  erection  of  booths  and  stands  in  or  on 
the  space  immediately  underneath  the  steps  of  stairs  leading 
to  and  from  the  elevated  railroad  station  and  within  the  curb 
line  for  the  sale  of  newspapers  and  periodicals.     Provided, 
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however,  that  no  booth  or  stand  nor  any  projection  therefrom 
shall  be  erected  which  is  wider  than  the  width  of  the  stairs 
under  which  it  is  placed  or  which  extends  along  the  sidewalk 
a  greater  distance  than  to  a  point  where  the  under  surface  of 
the  stairs  is  not  over  seven  feet  from  the  level  of  the  sidewalk." 

The  Greater  New  York  charter,  which  took  effect  January 
1st,  1898,  confers,  by  section  forty-nine,  upon  the  municipal 
assembly  power  to  establish,  modify,  amend  or  repeal  ordi- 
nances, etc.  Subdivision  three  of  that  section  read  as  follows 
at  the  time  the  license  in  question  was  granted :  ^'  To  i*egulate 
the  use  of  streets,  highways,  roads,  public  places  and  sidewalks 
by  foot  passengers,  animals,  vehicles,  cars,  motors  and  loco- 
motives, and  to  prevent  encroachments  upon  and  obstructions 
to  the  same,  and  to  authorize  and  require  their  removal  by  the 
proper  department ;  but  they  shall  have  no  power  to  authorize 
the  placing  or  continuing  of  any  encroachment  or  obstruction 
upon  any  street  or  sidewalk,  except  the  temporary  occupation 
thereof,  during  the  erection  or  repairing  of  a  building  on  a 
lot  opposite  the  same,  nor  shall  they  permit  the  erection  of 
booths  and  stands  within  stoop  lines,  except  for  the  sale  of 
newspapers,  periodicals,  fruits  and  soda  water,  and  with  the 
consent  in  such  cases  of  the  owner  of  the  premises." 

It. will  be  observed  that  the  subdivision  quoted  omits  the 
addition  to  subdivision  three  of  section  eighty-six  of  the  Con- 
solidation Act,  made  by  chapter  718  of  the  Laws  of  1896, 
above  quoted. 

It  is  the  contention  of  the  relator  that  this  omission  indi- 
cates an  intention  on  the  part  of  the  legislature  to  deprive  the 
municipal  assembly  of  the  power  to  enact  an  ordinance  author- 
izing the  granting  of  permits  for  the  erection  of  stands  or 
booths  under  the  stairways  of  the  elevated  railroad  company. 
-  The  Special  Term  adopted  a  contrary  view,  but  the  Appel- 
late Division,  with  a  divided  court,  reached  the  conclusion 
contended  for  by  the  relator. 

In  the  prevailing  opinion  below  it  is  said :  "  It  is  quite  evi- 
dent that  for  the  greater  part  of  the  distance  no  use  could  be 
made  by  tlie  general  public  of  this  portion  of  the  sidewalk,  as 
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the  elevated  railway  structure  practically  excludes  the  use 
of  the  street  for  purposes  of  passage,  and  amounts  to  au 
appropriation  of  the  space  until  it  reaches  such  a  height  that 
passage  under  it  is  practicable.  *  *  *  We  see  no  reason, 
therefore,  wliy  the  appropriation  of  this  part  of  the  street  for 
tlie  erection  of  a  news  stand  does  not  fall  clearly  within  the 
exception  and  allows  the  legislature  to  authorize  the  municipal 
authorities  to  grant  the  right  ta' occupy  this  space  with  the 
structure  of  which  complaint  is  made." 

The  opinion  then  goes  on  to  state  in  substance  that  the 
ordinance  of  the  municipal  assembly  which  permitted  the 
granting  of  this  license  was  unauthorized  for  the  reason  that 
the  Greater  New  York  charter  had  failed  to  continue  in  force 
the  provisions  of  the  act  of  1896. 

The  municipal  assembly,  assuming  it  had  the  power,  did 
enact  an  ordinance  in  May,  1899,  providing  in  detail  for  the 
licensing  of  news  stands  under  the  stairways  of  the  elevated 
railroad  structure. 

The  corporation  counsel  appearing  for  the  defendant  and 
appellant,  the  commissioner  of  the  department  of  highways 
of  the  city  of  New  York,  insists  that  the  Greater  New  York 
charter  (§  49,  subd.  3)  did  not  repeal  chapter  718  of  the  Laws 
of  1896  as  embodied  in  the  Consolidation  Act  at  the  time  the 
Greater  New  York  charter  went  into  effect,  when  the  follow- 
ing sections  are  read  in  connection  with  the  same : 

Section  1608 :  "  The  act  of  the  legislature  of  the  State  of 
New  York,  passed  July  first,  eighteen  hundred  and  eighty- 
two,  known  as  the  New  York  city  consolidation  act  of  eighteen 
hundred  and  eighty-two,  and  acts  amendatory  thereof,  and 
supplemental  thereto,  and  other  acts  of  the  legislature  of  ihe 
State  of  New  York  now  in  force  relating  to  or  affecting  the 
local  government  of  the  city  of  New  York,  as  heretofore  con- 
stituted, are  hereby  repealed  so  far  sis  any  provisions  thereof 
are  inconsistent  with  the  provisions  of  this  act,  or  so  far  as 
the  subject-matter  thereof  is  revised  or  included  in  this  act, 
and  no  further.  So  far  as  the  provisions  of  this  act  are  the 
same  in  terms  or  in  substance  and  effect  as  the  provisions^  of 
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the  sdd  consolidation  act,  or  of  other  acts  of  the  legislature 
now  in  force  relating  to  or  affecting  the  municipal  and  public 
corporations,  or  any  of  them  lierein  united  and  consolidated, 
this  act  is  intended  to  be  not  a  new  enactment,  but  a  continua- 
tion of  the  said  consolidation  act  of  eighteen  hundred  and 
eighty-two,  and  said  other  acts,  and  is  intended  to  apply  tiie 
provisions  thereof  as  herein  modified  to  The  City  of  New 
York  as  herein  constituted,  and  this  act  shall  accordingly  be 
so  construed  and  applied." 

Section  1609  :  "  The  mere  omission  from  this  act  of  any 
])reviou8  acts  or  of  any  of  the  provisions  thereof,  including 
said  consolidation  act  of  eighteen .  hundred  and  eighty- two, 
relating  to  or  affecting  the  municipal  and  public  corporations 
or  any  of  them  which  are  herein  united  and  consolidated, 
shall  not  be  held  to  be  a  repeal  thereof." 

Section  1610 :  "  All  the  provisions  of  all  acts  of  the  legis- 
lature of  the  State  of  New  York,  including  said  consolidation 
act  of  eighteen  liundred  and  eighty-two,  of  a  general  and 
permanent  character,  relating  to  the  corporation  heretofore 
known  as  the  mayor,  aldermen  and  commonalty  of  the  city 
of  New  York,  in  force  at  the  time  this  act  goes  into  effect, 
which  are  consistent  with  this  act  and  its  purposes,  and  which 
are  not  revised  and  included  in  or  the  subject-matter  thereof 
covered  by  this  act,  are  hereby  extended  to  The  City  of  New 
York  as  herein  constituted,  so  far  as  they  are  consistent  with 
this  act,  and  are  not  in  tlieir  nature  locally  inapplicable  to 
other  portions  of  the  city  than  the  corporation  heretofore 
known  as  the  mayor,  aldermen  and  commonalty  of  the  city 
of  New  York.  And  the  provisions  of  law  thus  extended  to 
The  City  of  New  York  as  herein  constituted  shall  apply  to  said 
city  throughout  its  whole  extent,  anything  to  the  contrary 
notwithstanding  contained  in  the  charter  of  any  of  the 
municipal  or  public  corporations  or  laws  relating  thereto,  which 
are  by  this  act  united  and  consolidated  with  the  corporation 
heretofore  known  as  the  mayor,  aldermen  and  commonalty  of 
the  city  of  New  York."' 

We  thus  have  the  specific  declaration  (§  1608)  that  so  far 


1901.]       People  ex  kbl.  Pumpyansky  u  Keating.  397 

N-  Y.  Rep.]        Opinion  of  the  CJourt,  per  Bartlett,  J. 

as  the  provisions  of  the  new  charter  are  the  same  "  in  terms 
or  ifi  suistan^e  and  effect "  as  the  provisions  of  the  Consolida- 
tion Act,  or  of  the  acts  of  tlie  legislature  now  in  force  relat- 
ing to  the  greater  city,  they  are  not  a  new  enactment,  but  a 
continuation  of  the  Consolidation  Act  and  its  amendments. 

It  is  then  provided  (§  1609)  that  the  mere  omission  fi-om 
the  new  charter  of  the  previous  acts  shall  not  be  a  repeal 
thereof. 

Then  follows  the  declaration,  in  substance  (§  1610),  that  all 
acts  of  the  legislature,  including  the  Consolidation  Act, 
relating  to  the  city  and  in  force  at  tlie  time  of  tlie  consolida- 
tion, are  extended  to  the  greater  city  so  far  as  they  are 
consistent  with  the  new  charter. 

In  view  of  these  sections  and  the  provisions  of  the  act  of 
1896  (Chap.  718),  we  are  unable  to  agree  with  the  conclusion 
reached  by  the  learned  Appellate  Division  that  section  forty- 
nine,  subdivision  three,  of  the  new  charter  repeals  by  implica- 
tion the  act  of  1896.  The  latter  act  deals  with  that  portion 
of  the  street  under  the  stairway  of  the  elevated  railroad 
structure  that  had  already  been  taken  from  the  use  of  the 
public  and  appropriated  by  the  company  for  purposes 
sanctioned  by  the  legislature. 

The  opinion  below  very  properly  refers  to  this  fact  and 
states,  as  we  have  already  pointed  out,  that  there  is  no  reason 
why  this  portion  of  the  street  already  withdrawn  from  public 
use  should  not  be  occupied  by  these  news  stands.  The  opinion 
further  states  that  there  was  not  at  most  an  encroachment  or 
obstruction  bv  this  news  stand  on  the  6ti*eet  of  more  than 
"  about  a  foot."  It  follows  that  the  language  of  section  forty- 
nine,  subdivision  three,  of  the  charter,  which  authorizes  the 
municipal  assembly  to  prevent  encroachments  upon  the  stret't, 
except  that  booths  and  stands  within  stoop  lines  may  be 
licensed  with  the  consent  of  the  owner  for  certain  purposes, 
does  not  apply  to  the  situation  presented  in  the  case  at  bar. 
It  is  evident  that  the  statute  of  1896  did  not  contemplate  any 
encroachment  upon  the  street,  and  if  in  this  case  there  is  an 
obetraction  of  the  sidewalk,  it  would  be  competent  for  the 
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court  to  require  tlie  portion  of  the  structure  so  obstructing  to 
be  removed. 

As  relator  lias  insisted  upon  the  issuance  of  the  perennptory 
writ  of  mandamus,  the  record  must  show  that  he  has  the  clear 
and  abgolute  right  to  the  relief  that  has  been  accorded  him. 

The  order  below  directs  the  commissioner  of  highways  of 
the  city  of  New  York  to  forthwith  remove  the  entire  booth  or 
news  stand  in  question.  On  turning  to  the  petition  of  the 
relator  we  find  it  alleges  in  subdivision  VIII  as  follows : 
**  That  said  stand  or  booth,  as  erected  and  maintained,  is  an 
obstruction  and  incumbrance  to  said  street,  and  occupies  a 
portion  of  the  space  on  said  street  heretofore  used  by  pedes- 
trians thereon."  This  allegation  is  exceedingly  vague,  and 
the  statement  that  the  structure  occupies  a  space  heretofore 
used  by  pedestrians  would  be  true  if  referring  to  the  time 
before  the  elevated  railroad  stairway  was  constructed,  but  if 
it  be  construed  as  referring  to  the  time  when  the  license  was 
granted,  as  it  must,  it  is  not  true  that  the  space  occupied 
before  the  erection  of  the  stand  was  used  by  pedestrians,  as  it 
is  apparent  that  if  there  is  any  encroachment  upon  that  por- 
tion of  the  sidewalk  used  by  the  public  it  is  very  slight. 

The  return  states  that  this  allegation  of  the  relator  "  is  not 
strictly  correct,  for  a  considerable  part  of  the  space  occupied 
by  the  stand  is  under  a  portion  of  the  stairway  too  low.  to  be 
used  by  pedestrians;  that  is  to  say,  where  the  stairway 
descends  from  a  height  of  at  least  seveui  feet  above  the  side- 
walk to  a  level  therewith." 

The  relator  attached  to  his  petition  the  affidavit  of  an  engi- 
neer, who  gives  the  measurements  of  the  news  stund  as  to 
width,  height  and  length,  but  he  does  not  indicate  to  what 
extent  it  encroaches  upon  the  traveled  portion  of  the  sidewalk. 

When  a  relator  in  a  mandamus  proceeding  goes  to  argu- 
ment upon  his  petition  and  the  opposing  affidavits  of  the 
defendant  and  demands  tiiat  a  peremptory  writ  issue,  as  was 
the  course  pursued  in  this  case,  the  proceeding  is  in  the  nature 
of  a  demurrer  to  the  facts  set  up  by  the  defendant,  and  the 
right  to  the  writ  must  be  determined  upon  the  assumption 
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that  the  averments  in  the  defendant's  affidavits  are  true; 
{People  ex  rel.  Tenth  National  Bank  v.  Board  of  Appor- 
tionmenty  64  N.  Y.  627 ;  People  ex  rel.  Lewis  v.  Brushy  146 
N.  Y.  60;  Matter  of  Haehler  v.  New  York  Produce 
Exchange^  149  N.  Y.  414;  People  ex  rel.  Corrigan  v. 
Mayor ^  etc.,  of  Brooklyn^  149  N.  Y.  215 ;  People  ex  rel. 
City  of  Buffalo  v.  N.  T.  C.  <&  77.  P.  B.  R.  Co.,  156  N.  Y. 
570,  575.) 

In  view  of  tliis  state  of  the  record,  the  relator  should  have 
taken  an  alternative  writ  and  a  trial  thereunder,  establishing, 
if  lie  conld,  to  what  extent  the  street  had  been  obstnicted. 
If  an  encroachment  had  been  duly  proved,  the  judgment 
entered  at  the  trial  would*  have  been  one  commanding  the 
removal  of  such  portion  of  the  structure  as  encroached  upon 
the  street. 

The  order  appealed  from  should  be  reversed  and  that  of 
Special  Term  affirmed,  with  costs. 

Parker,  Ch.  J.,  O'Brien,  Martin  and'  Landon,  JJ.,  con- 
cur; Uaioht  and  Vann,  JJ.,  not  voting. 

Ordered  accordingly. 


In  the  Matter  of  the  Appraisal,  under  the  Transfer  Tax  Act, 
of  the  Estate  of  Charles  P.  Huntington,  Deceased. 

The  New  York  Society  for  the  Belief  of  the  Bupturbd 
AND  Crippled  et  al.,  Appellants ;  The  Comptroller  of  the 
City  of  New  York,  Appellant  and  Bespondent ;  Boose- 
velt  HospriAL  et  al.,  Bespondents. . 
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Tax — Legacies  to  Charitable  Corporations  and  Associations  Sub- 
ject to  Transfer  Tax— Art.  1,  §  4,  Subd.  7  of  Tax  Law  (L.  1896,  Ck 
90S)  CoNSTRXTED — Effect  OF  L.  1900;  Ch.  882.  The  provisions  of  sub- 
division 7  of  section  4  of  article  1  of  the  Tax  Law  (L.  1896,  ch.  908), 
exempting  the  property  of  charitable  corporations  and  associations  from 
taxation,  supersede  and  by  implication  repeal  the  provisions  of  all  special 
acts  exempting  the  property  of  such  corporations  and  associations,  and 
legacies  to  them,  as  well  as  to  all  such  corporations  and  associations 
dalming  exemptions  under  subdivision  7,  vesting  after  chapter  882  of  the 
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Laws  of  1900,  amending  article  10  of  the  Tax  Law,  relating  to  the  tax 
upon  transfers  of  property,  took  effect,  are  subject  to  the  transfer  tax, 
since  such  statute  provides  that  the  exemptions  enumerated  in  section  4 
of  the  Tax  Law  shall  not  be  constr^ied  as  applicable  in  any  manner  to  the 
provisions  of  article  10  imposing  such  transfer  tax. 
.  Matter  of  Huntington,  62  App.  Div.  96,  modified. 

(Argued  September  30,  1901;  decided  November  12,  1901.) 

Appeals  from  an  order  of  the  Appellate  Division  of  the 
Snpreine  Court  in  the  first  judicial  department,  made  June  7, 
1901,  by  the  comptroller  of  the  city  of  New  York  from  so 
much  thereof  as  affirmed  that  part  of  an  order  of  the  Surro- 
gate's Court  of  the  county  of  New  York  which  adjudged 
that  a  legacy  of  $20,000  given  by  the  will  of  Charles  P. 
Huntington,  deceased,  to  the  Roosevelt  Hospital,  and  a  like 
legacy  to  the  Children's  Aid  Society,  severally,  to  be  exempt 
from  the  tmnsfer  tax.  By  the  New  York  Society  for  the 
Relief  of  the  Ruptured  and  Crippled  and  the  American 
Female  Guardian  Society  and  Home  for  the  Friendless,  each 
for  itself,  from  so  much  of  said  order  as  reversed  that  part  of 
the  order  of  tlie  Surrogate's  Court  as  adjudged  a  like  legacy 
of  $20,000  to  each  appellant  exempt,  and  thereupon  adjudged 
such  legacy  to  each  appellant  to  be  subject  to  the  transfer 
tax. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edward  W,  Sheldon  for  New  York  Society  for  the  Relief 
of  the  Ruptured  and  Crippled,  appellant.  The  amendment 
of  1900  did  not  subject  legacies  to  charitable  corporations  to 
the  transfer  tax.  {Matter  of  Prime^  136  N.  Y.  347 ;  Matter 
of  JSr,  Y.  List,  121  N.  Y.  234 ;  Catlin  v.  Trustees  of  Trinity 
College^  113  N.  Y.  133 ;  Matter  of  Merriarn,  141  N.  Y.  479 ; 
Matter  of  Hamilton,  148  N.  Y.  310 ;  Matter  of  MoPherson, 
104  N.  Y.  306 ;  Matter  of  Thrall,  157  If.  Y.  46 ;  PeopU  ex 
rd,  V.  Peck,  157  N,  Y.  51 ;  People  ex  rel.  v.  Dederich,  158 
N.  Y.  414 ;  Matter  of  Hoffman,  143  N.  Y.  329.)  When  any 
doubt  exists  as  to  liability  to  the  transfer  tax,  the  doubt 
should  be  resolved  in  favor-  of  the  person  sought  to  be  tax^d. 
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{Matter  of  Harbeck^  161  N".  Y.  211 ;  Matter  of  Fayerweather^ 
143  N.  Y.  114 ;  Mat^r  of  Enston,  113  N.  Y.  174 ;  Matter  of 
Branson,  150  N.  Y.  6 ;  Matter  of  Vassar,  127  N.  Y.  1 ; 
Matter  of  Stewart,  131  N.  Y.  274;  United  States  v.  Wiggles- 
worth,  2  Story,  369 ;  United  States  v.  Watts,  1  Bond,  580 ; 
Partington  v.  Atty,-Oen.,  L.  R.  [4  H.  L.]  100;  Matter  of 
James,  144  N.  Y.  6.) 

William  A,  Thompson  and  J.  Van  Vechten  Olcott  for  the 
American  Female  Guardian  Society  and  Home  for  the  Friend- 
less, appellant.  To  impose  any  tax  upon  a  purely  charitable 
institution  is  contrary  to  the  policy  of  the  state.  {Matter  of 
Prviae,  136  N.  Y.  347.)  If  there  is  any  doubt  as  to  whether 
chapter  382  of  the  Laws  of  1900  operates  to  subject  the 
American  Female  Guardian  Society  and  Home  for  the  Friend- 
less to  a  tax  upon  the  transfer  of  the  legacy  of  $20,000,  it 
should  be  resolved  in  favor  of  the  society.  {Assn,  for  Colored 
Orphans  v.  Mayor,  etc,,  104  N.  Y.  581 ;  Matter  of  Curtis, 
7  N.  Y.  Supp.  207.) 

Jahish  Holmes,  Jr.^  and  Julius  OffevJbach  for  the  comp- 
troller of  the  city  of  New  York,  appellant  and  respondent. 
The  New  York  Society  for  the  Kelief  of  the  Ruptured  and 
Crippled  and  the  American  Female  Guardian  Society  and 
Home  for  the  Friendless  only  claim  to  be  corporations  exempt 
from  taxation  under  subdivision  7  of  section  4  of  the  General 
Tax  Law,  and  neither  co^'poration  can  avail  itself  of  this 
exemption  to  escape  the  payment  of  the  transfer  tax,  since 
the  passage  of  chapter  382  of  the  Laws  of  1900,  providing 
that  the  exemptions  of  section  4  of  the  General  Tax  Law 
shall  not  apply  in  any  manner  to  the  transfer  tax.  (Mat- 
ter of  Howell,  34  Misc.  Rep.  40 ;  Matter  of  Crovse,  34 
Misc.  Rep.  670 ;  Matier  of  N.  Y.  D.  Ry,  Co,,  107  N.  Y.  54 ; 
Matter  of  Ilerr,  55  Hun,  167  ;  Lenox  Estate,  9  N.  Y.  Supp. 
895 ;  Matter  of  Curtis,  25  N.  Y.  Supp.  1028 ;  Matter  of 
Miller,  5  Dem.  132 ;  Church  v.  People,  6  Dera.  154 ;  Mailer 
of  Hunter,  22  Abb.  [N.  C]  24 ;  Matter  of  Jones,  22  Abb.  [N. 
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Q.]  50.)  The  Boose velt  Hospital  and  the  Children's  Aid 
Society  are  subject  to  the  transfer  tax.  {City  of  Rochester  v. 
Coe,  25  App.  biv.  305;  Matter  of  Thrall,  157  N.  Y.  49; 
Heckmann  v.  Pinkneyj  81  N.  T.  211 ;  People  v.  O.  <&  8.  jT. 
Go.,  98  N.  Y.  67 ;  People  v.  Jaehne,  103  N.  Y.  182 ;  Horton 
V.  Cantwell,  108  N.  Y.  263;  Anderson  v.  Anderson,  112  N, 
Y.  104  ;  Hearst  v,  Shm,  156  N.  Y.  169.) 

John  Mason  Knox  for  the  Roosevelt  Hospital,  respondent. 
Chapter  382  of  the  Laws  of  1900  does  not  affect  the  charter 
of  the  Roosevelt  Hospital,  either  directly  or  by  implication, 
and  must  be  limited  strictly,  and  not  construed  in  any  way  as 
against  the  taxpayer  and  in  favor  of  the  state.  {Matter  of 
The  Evergreens^  47  N.  Y.  216 ;  Matter  of  H&well,  34  Misc. 
Rep.  40.) 

Stanley  W.  Dexter  for  Children's  Aid  Society,  respondent. 
The  provisions  of  the  Tax  Law  (L.  1896,  ch.  908,  art.  10) 
do  not  apply  to  transfers  of  property  to  the  Childi^en's  Aid 
Society  by  grant,  bequest  or  otherwise,  as  said  society  is 
exempt  from  taxation  by  a  special  act,  viz.,  chapter  468,  Laws 
of  1868.  {Matter  of  Howell,  34  Misc.  Rep.  40.)  Section  220 
of  the  Tax  Law  has  never  been  expressly  repealed,  and  repeals 
by  implication  are  not  favored  in  the  law.  (23  Am.  &  Eng. 
Ency.  of  Law,  489 ;  People  ex  rel.  v.  Bd,  Suprs.,  103  N.  Y. 
541 ;  Mark  v.  State,  97  N.  Y.  572 ;  McCartee  v.  0.  A.  Society, 
9  Cow.  437;  Wallace  v.  Bassett,  41  Barb.  92;  Smith  v. 
People,  47  N.  Y.  330 ;  ArmbrvMer  v.  Wilson,  43  Hun.  261.) 

Landon,  J.  Charles  P.  Huntington,  late  of  the  city  of 
New  York,  died  April  20,  1900.  By  his  last  will  and  testa- 
ment he  bequeathed  a  separate  legacy  of  $20,000  to  each  one 
of  the  following  charitable  corporations,  each  of  which  was 
incorporated  under  the  laws  of  this  state,  namely,  the  Roose- 
velt Hospital,  the  Cliildren's  Aid  Society,  the  New  York 
Society  for  the  Relief  of  the  Ruptured  and  Crippled,  and  the 
American  Female  Guardian  Society  and  Home  for  the  Friend- 
less.    The  surrogate  in  proceedings  for  appraisal  under  the 
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Btatnte  relative  to  the  taxable  transfers  of  property,  under  the 
last  will  and  testament,  adjudged  each  one  of  the  four  legacies 
to  be  exempt  from  the  transfer  tax.  The  Appellate  Division 
held  the  transfer  of  the  legacy  to  the  Roosevelt  Hospital  to 
be  exempt,  and  also  the  transfer  of  the  legacy  to  the  Chil- 
dren's Aid  Society,  but  held  the  transfer  of  the  legacy  to  each 
of  the  other  societies  not  exempt,  but  taxable.  That  the  real 
and  personal  property  of  each  one  of  these  charitable  societies 
is  exempt  from  general  taxation  under  the  provisions  of  sec- 
tion 4,  subdivision  7,  of  the  General  Tax  Law,  chapter  908, 
Laws  of  1896,  is  not  questioned.  Section  220  of  the  same  act 
imposes  a  tax  of  five  per  centum  "upon  the  transfer  of  any 
property,  real  or  personal,  of  the  value  of  $500  or  over,  *  *  * 
to  persons  or  corporations  not  exempt  by  law  from  taxation 
on  real  or  personal  property,"  in  certain  cases,  including  a 
transfer  by  will  by  a  resident  of  the  state.  Under  these  two 
sections,  without  more,  it  is  plain  that  these  legacies  would  be 
exempt  from  the  transfer  tax.  But  chapter  882,  Laws  of 
1900,  took  effect  April  11,  1900,  nine  days  before  Mr.  Hunt- 
ington's death.  It  was  entitled  "  An  act  to  amend  the  tax 
law,  relating  to  taxable  transfers  of  property."  The  law  relat- 
ing to  taxable  transfers  of  property,  including  section  220, 
above  cited,  is  contained  in  article  10  of  the  General  Tax 
Law. 

The  act  of  1900  provides : 

"  Section  2.  Article  10  of  such  chapter  is  hereby  amended 
by  adding  a  section  to  be  section  two  hundred  and  forty- 
three  to  read  as  follows  : 

"  Section  243.  Exemptions  in  article  one  not  applicable. — 
The  exemptions  enumerated  in  section  4  of  the  Tax  Law,  of 
which  this  article  is  a  part,  shall  not  be  construed  as  being 
applicable  in  any  manner  to  the  provisions  of  article  10 
hereof." 

Manifestly  it  was  intended  by  this  new  section  to  make  the 
exemptions  in  section  4  of  the  General  Tax  Law  no  longer 
applicable  to  the  exemptions  under  the  Taxable  Transfer 
Law,  and  no  longer  the   rule  by   which  such  exemptions 
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CJ-J  ^^  .^^---^<^^''i 


g.'-'  """^'^    ^^!^-':'^ This  was  the  view  of  the 

^  _       -^or  ^  ^^^f-X^e  co^<^^^'    But  apart  from  the 

^/T^//^^  ^'"^pivkioo,  i^  j^^ation  declared  by  subdivision  7 
ApP^^^flg  from  ^^^^  jj^iic,  the  Roosevelt  Hospital  claims 
^jr^//^/'f^  ^  of  th^  ;*'.    y,>tfle  of  its  charter,  being  cliapter 
"'^  ^doo  ^'^'^  ^ir^"  ^*  expressly  provides  that  its  prop- 
^^f^  0^  ^^^'  ^"^  5li«W  be  exempt  f  ronl  taxation.    Chapter 
^'      r^^^^^^^K  expressly  provides  that  the  real  and  per- 
^!f' IjB^s  ^^    ^  J,e  Children's  Aid  Society  shall  be  exempt 
»i   P^.^and  the  Consolidatioti  Act  for  the  city  of  New 
f^^„   ^^'^*^'^er  ^^0,  Lftw^s  of  1882,  section  824,  subdivision 
L^fk^     ^^l^^the  iifee  exemption.     The  New  York  Society  for 
^^  <^^^{oi  the  Ruptured  and  Crippled  is  not  so  exempted 
jj^  I^'^    ^.^  charter  or  any  special  act.     Nor  is  the  property 
j^lief   A*rtierican  Female  Guardian  Sociiety  and  Home  for  the 
of  ^^  \f>ee  exempted  by  its  charter  or  any  special  act.     The 
f^     \  te  Pi^is^^^  ^^®'^  ^^^^  ^^^  Special  exemptions  of  the 
ApP®\^  of  the  Roosevelt  Hospital  and  of  the  Children's  Aid 
pi"<>P^      ]oft  each   of  these  societies  within   the  exemption 
^^l^j^  by  section  220  in  ai-ticle  10  of  the  Tax  Law  relating 
"^^    ^^ble  transfers,  but  that  the  other  two  societies,  having 
such  special   exemptions,  and  claiming   exemption   only 
nder  subdivision  7  of  section  4, -were  deprived  of  such  exemp- 
tion by  chapter  382  of  the  Laws  of  1900,  above  quoted. 

We  do  not  think  there  is  any  escape  from  the  conclusion  of 
the  learned  Appellate  Division  unless  the  contention  of  the 
comptroller  is  found  to  be  valid.  That  contention  is,  that  the 
Tax  Law  was  such  a  revision  and  substitute  for  all  former 
statutes,  general  and  special,  upon  the  subject  of  exemption 
from  taxation  as  to  supersede  and  repeal  them  by  implication, 
thus  repealing,  among  others,  the  provisions  of  the  special  acts 
which  exempted  the  property  of  the  Roosevelt  Hospital  and 
the  Children's  Aid  Society,  and  taking  from  these  societies 
their  special  exemptions  and  leaving  them  in  the  class  enumer- 
ated in  subdivision  7,  section  4  of  the  Tax  Law,  and  thus  sec- 
tion 243,  added  by  the  act  of  1900,  makes  the  legacies  to  them 
taxable  transfers. 
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The  Tax  Law  was  prepared  by  the  commissioners  of  stat- 
utory revision  created  by  chapter  289,  Laws  of  1889,  which 
provided,  among  other  things,  that  the  commission  should 
prepare  and  report  to  the  legislatnre  a  bill  for  the  consolida- 
tion and  revision  of  the  general  statutes  of  the  state  '^  relating 
to  the  collection  and  assessment  of  taxes  and  the  exemption  of 
property  from  taxation  tliroughout  the  state."  The  commis- 
sioners, in  submitting  the  bill  to  the  legislature  in  1896, 
accompanied  it  with  their  report,  in  which,  they  remarked : 
"  The  tax  laws  of  the  state  are  quite  conflicting  and  confused 
and  a  revision  is  very  desirable.  In  preparing  the  draft  of  the 
bill  submitted  herewith,  the  commission  has  tried  to  preserve,  as 
far  as  possible,  the  substance  of  existing  statutes,  in  order  that 
the  bill  may  not  meet  the  objection  that  it  effects  radical 
changes.  Various  changes,  however,  have  been  necessary  to 
eliminate  inconsistencies  and  to  reduce  the  subject  to  a  har- 
monious and  systematic  whole."  The  report  states.:  "There 
lias  been  no  revision  of  the  tax  laws  since  the  revised  statutes 
of  1828.  *  *  *  Altogether  there  are  about  one  hundred 
acts  supplemental  to  the  revised  statutes  of  1828."  "The 
exemptions  of  property  from  taxation  have  also  been  largely 
increased." 

In  1875  section  18  of  article  3  of  the  State  Constitution 
went  into  effect.  It  provided  among  other  matters  that "  The 
legislature  shall  not  pass  a  private  or  local  bill  in  any  of  the 
following  cases :  *  *  *  Granting  to  any  private  corpora- 
tion, association  or  individual  any  exclusive  privilege,  immu- 
nity or  franchise  whatever.  *  *  *  The  legislature  shall 
pass  general  laws  providing  for  the  cases  enumerated  in  this 
section,  and  for  all  other  cases  which  in  its  judgment,  may  be 
provided  for  by  generjal  laws."  The  Tax  Law  of  1896  was 
evidently  intended  to  harmonize  with  the  constitutional  and 
legislative. policy  thus  indicated.  Article  12  of  the  Tax  Law 
contains  a  schedule  of  one  hundred  and  fifty-three  acts  and 
parts  of  acts  which  are  expressly  repealed  by  the  Tax  Law. 
This  schedule  does  not  mention  the  special  acts  exempting 
either  the  Roosevelt  Hospital  or  Children's  Aid  Society,,  or. 
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SO.  far  as  our  examination  extends,  any  act  in  which  a  cor- 
poration designated  by  name  is  exempted. 

It  is  to  be  noticed  that  subdivision  7,  section  4  of  the 
general  statute  providing  for  exemptions,  preserves,  to  use 
the  language  of  the  commission,  "the  substance  of  existing 
statutes "  in  respect  of  the  exemption  of  the  property  of 
charitable  corporations.  It  provides  that  "  The  real  property 
of  a  corporation  or  association  organized  exclusively  for  the 
moral  or  mental  improvement  of  men  or  women,  or  for  relig- 
ious, bible,  tract,  charitable,  benevolent,  missionary,  hospital, 
infirmary,  educational,  scientific,  literary,  library,  patriotic, 
historical  or  cemetery  purposes,  or  for  the  enforcement  of 
laws  relating  to  children  or  animals,  or  for  two  or  more  of 
such  purposes,  and  used  exclusively  for  carrying  out  there- 
upon one  or  more  of  such' purposes,  and  the  personal  property 
of  any  such  corporation  or  association  shall  be  exempt  from 
taxation." 

With  such  a  general  statute  the  corporations  and  associa- 
tions enumerated  in  the  subdivision  need  no  special  statute, 
unless,  as  is  not  here  suggested,  they  use  their  property  for 
purposes  foreign  to  those  for  which  they  were  organized. 
Unless  they  do  so  use  it,  there  is  no  question  of  repugnancy 
or  inconsistency  between  the  general  and  private  statute 
Conceding  a  repugnancy  to  the  extent  that  private  enterprise, 
masked  under  charitable  privilege,  should  not  be  exempt,  and 
we  have  a  stronger  reason  for  the  repeal  by  implication  of  the 
exemptions  which  the  special  acts  granted  in  this  respect. 
Tlie  greater  act  seems  to  include  all  the  less.  Nor  is  there 
any  suggestion  that  the  private  statute  has  some  special  fitness 
to  the  peculiar  condition  of  any  of  these  corporations,  desig- 
nated by  name  in  such  statute,  which  the  general  statute  does 
not  embrace.  The  only  apparent  reason  for  keeping  the  pri- 
vate statute  alive  is  to  secure  a  way  of  escape  from  the  force 
of  section  243,  added  to  the  Tax  Law  in  1900.  It  is  not  to  be 
supposed  that  the  framers  of  the  Tax  Law  or  of  section  243 
intended  to  keep  such  a  way  open.  Manifestly  the  legislature 
intended  by  the  addition  of  that  section  to  subject  all  legacies 
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exceeding  $500  to  the  corporations  and  aesociatione  enumer- 
ated in  subdivision  7  of  section  4  to  the  transfer  tax.  What- 
ever we  may  think  of  such  an  assault  upon  charitable  trans^ 
fers  we  must  recognize  it.  We  cannot  suppose  the  absurdity 
that  the  legislature  intended  to  pluck  one  society  and  spare 
another  for  no  other  reason  than  that  one  was  exempted  by 
one  statute  and  the  other  by  two. 

In  our  opinion  the  legislature  intended  by  the  Tax  Law  of 
1896  to  provide,  pursuant  to  the  Constitution,  for  this  par- 
ticular class  of  immunities  from  taxation,  and  to  cover,  as  the 
act  constituting  the  commissioners  of  statutory  revision 
required,  the  whole  field  of  "  the  collection  and  assessment  of 
taxes  and  exemption  of  property  from  taxation  throughout 
the  state,"  so  far,  at  least,  as  their  view  of  the  subject  extended. 

The  Eevised  Statutes  of  1828,  like  the  Tax  Law  of  1896, 
declared  all  real  and  pereonal  property  within  the  state  to  be 
liable  to  taxation,  subject  to  the  exemptions  therein  specified, 
but  the  exemptions  were  not  broad  enough  to  embrace  the 
many  charitable  societies,  great  and  small,  which  have  since 
multiplied  and  developed  with  the  growth  of  the  state,  and 
hence  exemption  was  sought  in  many  individual  cases  by  spe- 
cial acts.  (See  CaUin  v.  Trustees  of  Trinity  College^  113  N. 
Y.  133.)  To  revise,  restate  and  in  some  respects  reform  the 
tax  laws,  and  especially  the  scheme  of  exemptions  so  as  to  fit 
it  to  the  greatness  of  the  state  and  its  policy  as  declared  in 
its  Constitution,  required  something  like  the  Tax  Law  of 
1896. 

The  organized  charities  and  benevolent  agencies  which 
actually  relieve  human  misery,  and  labor  in  unselfish  devotion 
to  improve  the  moral  and  physical  condition  of  mankind,  are 
alike  the  fruits  and  aids  of  good  government,  and  to  exempt 
their  property  —  usually  the  gifts  of  the  benevolent  '• —  from 
the  burdens  of  taxation  is  scarcely  less  the  duty  than  the 
privilege  of  the  enlightened  legislator.  Clearly  this  exemp- 
tion should  be  placed  upon  broad,  equitable  grounds,  quite 
above  the  injurious  imputations  sometimes  resulting  from 
individual  or  special  exemptions.     We  suppose  this  spirit  pre- 
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v{\iled  in  framing  the  exemptions  relating  to  these  charities 
and.  benevolent  agencies. 

The  general  rule  of  the  liability  to  taxation  of  all  property 
within  the  state  was  preserved,  and  the  exemptions  classified 
in  snch  comprehensive  phrase  as  to  make  all  prior  private  and 
special  exemptions  unnecessary  so  far  as  the  general  act  con- 
ferred the  same  exemptions  as  the  special  and  private  acts, 
and  repugnant  and  inconsistent  so  far  as  the  special  and  pri- 
vate ^cts  conferred  greater  immunities  and  exemptions^  than 
the  general  act.  If  these  views  are  correct,  it  was  not  neces- 
sary to  search  out  the  many  private  statutes  conferring  exemp- 
tions and  to  enumerate  them  in  the  schedule  of  the  repealed 
statutes.  In  the  construction  of  a  statute  of  so  much  moment, 
enacted  as  the  result  of  long  experience,  much  discussion  and 
great  consideration,  the  rule  that  effect  must  be  given  to  the 
intent  of  the  legislature,  if  the  language  of  the  enactment  will 
permit,  is  of  commanding  force^  {MatUr  of  Dobaon^  146  N. 
Y.  357;  People  ex  rd.  Fleming  v.  DalUm^  158  N.  Y.  175; 
Matter  of  Thrall^  157  N.  Y.  46 ;  People  ex  rel.  Catholic 
Union  V,  Saylea^  32  App.  Div.  203;  affirmed,  157  N.  Y. 
679.) 

It  follows  that  the  property  of  none  of  these  societies  is 
exempt  from  taxation,  except  under  subdivision  7,  section  4 
of  .the  Tax  Law,  and  as  the  exemptions  therein  enumerated 
are  not  applicable  to  exemptions  from  taxable  transfers,  the 
legacy  to  each  society  is  subject  to  the  transfer  tax. 

The  order  of  the  Appellate  Division  is  affirmed  as  to  the 
New  York  Society  for  the  Huptured  and  Crippled  and  the 
American  Guardian  Society  and  Home  for  the  Friendless,  and 
i^eversed  as  to  the  Koosevelt  Hospital  and  the  Children's  Aid 
Society,  and  the  transfer  tax  imposed  upon  each  legacy,  with- 
out costs. 

Parker,  Ch.  J.  (dissenting).     Section  220  of  the  General 
Tax  Law  (Chapter  908  of  the  Laws  of  1896)  imposes  a  tax 
of  five  per  centum  "  upon  the  transfer  of  any  property,  reat 
or  personal,  of  the  value  of  five  hundred  dollars  or  over, 
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*  *  *  to  persons  or  corporations  not  exempt  by  law  fi'cm 
taxation  on  real  or  personal  property  "  in  certain  cases,  includ- 
ing a  transfer  by  will  by  a  resident  of  the  state.  The  charter 
of  the  Kooseveit  Hospital  expressly  provides  that  its  property, 
real  and  personal,  shall  be  exempt  from  taxation  (Chapter  4 
of  the  Laws  of  1864)  and  the  property  of  the  Children's  Aid 
Society  was  made  exempt  from  taxation  by  special  act 
(Chapter  468  of  the  Laws  of  1868).  Unless  such  exemption 
provisions  have  been  repealed,  section  220  of  the  General  Tax 
Law  does  not  impose  a  tax  upon  the  transfer  of  property  to 
them  under  the  Huntington  will.  It  is  conceded  that  there 
has  been  no  express  re}>eal,  and  it  is  contrary  to  tlie  geneml 
rules  of  interpretation  of  statutes  to  hold  that  the  provisions 
of  a  charter  or  special  act  of  the  legislature  conferring  rights 
are  repealed  by  mere  implication.,  [Clarkson  v.  Ilvdson 
River  R.  R.  Co,,\2  N.  Y.  304.) 

But  I  am  unable  to  find  anything  in  the  General  Tax  Law 
of  1896  indicating  a  legislative  intent  to  repeal,  or  affecting 
in  the. slightest  degree  the  charters  or  special  acts  exempting 
the  property  of  charitable  corporations  from  taxation.  On 
the  contrary,  subdivision  7  of  section  4  of  that  law  expressly 
exempts  from  taxation  the  real  and  personal  property  of  all 
corporations  or  associations  "organized  exclusively  for  the 
moral  or  mental  improvement  of  men  or  women,  *  or  for 
religious,  bible,  tract,  charitable,  benevolent,  missionary,  hos- 
pital, infirmary,  educational,  scientific,  literary,  library,  patri- 
otic, historical  or  cemetery  purposes,  or  for  the  enforcement 
of  laws  relating  to  children  or  animals,  or  for  two  or  more 
of  such  purposes."  So  if  the  corporations  in  question  had  not 
already  been  exempt  by  special  provisions  of  law  this  pix)- 
vision  would  have  exempted  their  property  from  taxation.  A 
provision  which  seeks  to  secure  to  all  charitable  corporations 
exemption  from  taxation  certainly  cannot  be  said  to  suggest  a 
legislative  intent  to  repeal  charters  containing  like  exemptions. 

After  the  General  Tax  Law  went  into  effect,  then,  the 
Roosevelt  Hospital  and  the  Children's  Aid  Society  were 
exempt  from  the  transfer  tax  because  by  their  charters  their 
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real  and  personal  property  was  exempt  from  taxation.  The 
property  of  other  charitable  organizations  was  also  exempt 
because  the  real  and  personal  property  of  all  corporations  in 
that  class  was  exempted  from  taxation  by  subdivision  7  of  sec- 
tion 4  of  the  General  Tax  Law. 

All  continued  to  be  tiius  exempted  until  the  enactment  of 
chapter  382  of  the  Laws  of  1900,  which  added  a  section  to 
article  10  of  the  Tax  Law,  which  article  related  to  transfers 
of  property  and  of  which  article  section  220  forms  a  part. 
The  section  added  is  number  243  and  reads  as  follows : 

"Exemptions  in  article  one  not  applicable. —  The  exemp- 
tions enumerated  in  section  four  of  the  tax  law,  of  which  this 
article  is  a  part,  shall  not  be  construed  as  being  applicable  in 
any  manner  to  the  provisions  of  article  ten  hereof." 

After  that  section  took  eflfect,  corporations  and  associations 
depending  upon  subdivision  7  of  section  4  for  exemption  of 
their  real  and  personal  property  from  taxation,  became  sub- 
ject to  a  tax  upon  transfer  of  property  imder  section  220,  but 
corporations  exempted  by  other  legislative  enactments  were 
not  affected  by  it  for  the  section  was  in  terms  applied  and 
limited  to  section  4  of  the  Tax  Law.  And  so  we  held 
inferentially  in  Matter  of  Thrall  (157  N.  Y.  46).  There  the 
question  was  whether  a  bequest  by  will  to  a  municipal  cor- 
poration was  subject  to  the  transfer  tax,  and  we  held  that  it 
was  not  because  its  property  held  for  a  public  use  within  the 
corporate  limits  was  exempt  by  law  from  taxation  and,  that 
being  so,  section  220  did  not  impose  a  transfer  tax  upon  it. 

The  argument  that  the  result  is  an  inequitable  one  cannot 
be  answered,  but  the  responsibility  for  it  rests  with  the  legisla- 
ture, not  with  the  courts,  for  the  latter  must  read  a  statute, 
clear  and  precise  in  its  terms  as  this  one  is,  as  they  find  it  and 
not  add  to  or  take  from  it  for  the  purpose  of  curing  a  supposed 
blunder  of  the  legislature.  {Johnson  v.  Hudson  River  B. 
B,  Co,,  49  N.  Y.  462.) 

Tlie  order  should  be  affirmed,  with  costs. 

Bartlett,  Martin  and  Vann,  J  J.,  concur  with  Landon,  J. : 
O'Brikn  and  Haight,  JJ.,  concur  with  Parker.  Ch.  J 
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Order  a£5rmed  as  to  the  New  York  Society  for  the 
Kuptnred  and  Crippled  and  the  American  Ouardian  Society 
and  Home  of  the  Friendless,  and  reversed  as  to  the  Roosevelt 
Hospital  and  the  Childrens'  Aid  Society  and  the  transfer  tax 
imposed  upon  each  society,  without  costs. 


Francis  B.  Robert,  Appiellant,  v,  Sarah  H.  Powell, 

Respondent. 

Nuisance  —  When  Stepping  Stone  upon  a  SmswALK  not  a  Pub- 
lic Nuisance.  A  stepping  stoDe  upon  a  sidewalk  in  front  of  a  house, 
which  does  not  interfere  with  the  use  of  the  roadway  and  bed  of  the 
street,  nor  to  any  Appreciable  or  unreasonable  extent  with  the  use  of  the 
sidewalk,  does  not  constitute  a  public  nuisance  and  is  a  reasonable  and 
necessary  use  of  the  street,  and  the  owner  of  the  house  before  which  it  is 
placed  is  not  liable  in  damages  for  injuries  sustained  by  a  person  who 
stumbled  over  the  stone. 

Robert  v.  Poieell,  40  App.  Div.  613.  affirmed. 

(Argued  October  4,  1901;  decided  November  12,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
May  4,  1899,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  setting 
aside  a  verdict  in  favor  of  plaintiff  and  dismissing  the 
complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Abram  /.  Elkus  and  Frank  Lawrence  for  appellant.  The 
ordinance  is  constitutional.  {PoUnsky  v.  People^  73  N.  Y. 
65 ;  Met  Board  of  Health  v.  Heister,  37  N.  Y.  661 ;  People 
ex  rel.  v.  Justices  Special  Sessions^  7  Hun,  214.)  The  ordi- 
nance makes  a  stepping  stone  a  nuisance^^r  9e.  {People  ex  reL 
V.  Bntler,  147  N.  Y.  164 ;  Perkins  v.  Smith,  116  N.  Y.  441 ; 
People  ex  rel,  v.  Spicer,  99  N.  Y.  225 ;  Hadler  v.  Golden,  36 
N.  Y,  446;  Sharp  v.  Mayor,  etc,  31  Barb.  572 ;  Murphy  v. 


412  Robert  v,  Powell.  [Nov., 

Points  of  counsel.  [Vol.  168. 

Leggetty  164  N.  Y.  121 ;  Callaiian  v.  Gilman,  107  N.  Y.  360 ; 

WeUa  V.  City  of  BrooUyn,  9  App.  Div.  61 ;  162  N.  Y.  667 ; 
Robert  v.  PoioeU.  24  Misc.  Rep.  241 ;  Skelton  v.  Zarkin,  S2 
Hun,  388.)  The  stone  was  a  nuisance  irrespective  of  the  ordi- 
nance. {Murphy  V.  Leggett^  164  N.  Y.  121 ;  Coh&ti  v.  Mayor ^ 
etc,,  113  N.  Y.  532;  Callanan  v.   Oilman,  107  K  Y.  861; 

WelU  V.  City  of  BrooUyn,  9  App.  Div.  61 ;  162  N.  Y.  657 : 
People  V.  Cunninghain,  7  Den.  524 ;  Hart  v.  Mayor,  etc.,  9 
Wend.  571 ;  Davis  v.  Mayor,  et>c,,  14  N.  Y.  506  ;  Wright  v. 
Saunders,  65  Barb.  215;  36  How.  Pr.  136;  Con^ece  v. 
Smith,  18  N.  Y.  79 ;  Clifford  v.  Dam,  81  N.  Y.  52.)  It  can- 
not be  held  that  the  city  consented  to  the  maintenance  of  the 
stone.  {Donohue  v.  S,  dk  E,  S,  Ry,  Co.,  11  App.  Div.  525; 
Cliffords.  Dam,  81  N.  Y.  52;  Jorgensen  v.  Squires,  144 N. 
Y.  280;  Cohen  v.  Mayor,  etc,,  113  N.  Y.  532;  People  exrd. 
V.  Mayor,  etc,  59  How.  Pr.  277  ;  Ely  v.  Campbell,  59  How. 
Pr.  333.)  The  question  of  nuisance, was  for  the  jury.  {Cal- 
lanan V.  Oilman,  107  N.  Y.  360 ;  Wood  on  Nuisances,  2611, 
§  2649  ;  Craves  v.  Shattuck,  35  N.  H.  257 ;  Angell  on  High- 
ways, 266.)  The  plaintiflF  was  not  bound  in  the  first  instance 
to  sliow  himself  free  from  contributory  negligence.  {Clifford 
V.  Dam,  81  N.  Y.  52 ;  Davenport  v.  Ruchman,  37  N.  Y.  568 ; 
Jefinings  v.  Van  Schaick,  108  N.  Y.  530;  McOuire  v. 
Spence,  91  N.  Y.  303.) 

Henry  A.  Powell  for  respondent.  The  stepping  stone 
over  wliich  plaintiff  fell  was  not  a  nuisance.  {Dubois  v. 
City  of^Kingston,  102  N.  Y.  219 ;  Jordan  v.  City  of  New 
York,  26  Misc.  Rep.  53;  Dougherty  v.  Trustees  ViL  of 
Ilorseheiuls,  159  N.  Y.  154 ;  Bahba^e  v.  Po%oers,  130  N.  Y. 
281;  Jorgensen  v.  Squires,  144  N.  Y.  285;  TrusteesVil.  of 
Canandaigua  v.  Poster,  156  N.  Y.  354;  81  Hun,  149;  Cooley 
on  Torts,  615 ;  24  Am.  &  Eng.  Ency.  of  Law,  110;  Page  v. 
Shainwald,  52  App.  Div.  353  ;  Voorhees  v.  Burahard^  55  N. 
Y.  107;  Bradt  v.  Krank,  164  N.  Y.  519;  Baylies  on  New 
Trials  &  App.  330.)  The  stone  was  not  made  a  nuisance  by 
the  sanitary  ordinatjce  admitted  in  evidence.     {MayoTy  eto.^  v. 
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£d.  of  Healthy  31  How.  Pr.  385.)  The  plaintiff  himself  was 
gailty  of  contributory  negligence.  {Dubois  v.  CUt/  of  Kings- 
ton, 102  N.  Y.  224;  Bond  v.  Smith,  113  K  Y.  378;  Porn- 
frey  v.  Vil.  of  Saratoga  Springs,  104  N.  Y.  459  ;  Hart  v. 
Grenndl,  122  N.  Y.  371 ;  Strictt  v.  B,  cfe  R.  B.  R,  Co.,  79 
N.  Y.  S.  R.  728 ;  Dunning  v.  Jacobs,  15  Misc.  Rep.  88 ; 
Hanrahan  v.  M,  Ry,  Co.,  53  Ilun,  424 ;  Williams  v.  Hynes, 
23  J.  &  S.  90  ;  /^a;-M  v.  VIL  of  Green  IsUnd,  38  X.  Y.  S.  R. 
373 ;  Piatt  v.  Mayor,  etc.,  8  Misc.  Rep.  412.) 

O'Brien,  J.  The  plaintiff  in  this  action  sought  to  recover 
damages  for  a  personal  injury  sustained,  as  he  alleged,  from  an 
unlawful  obstruction  maintained  by  the  defendant  in  a  public 
street  of  the  city  of  New  York.  There  is  no  dispute  about 
the  facts  in  the  case.  On  the  night  of  the  20th  of  February, 
1897,  the  plaintiff  while  walking  rapidly  on  Fifty-eighth 
street  crossed  the  street  diagonally  from  the  defendant's  house 
in  order  to  take  a  cab,  and  stumbled  over  a  stepping  stone  or 
carriage  block  maintained  by  the  defendant  in  front  of  the 
residence  No.  324  West  Fifty-eighth  street.  The  stone  over 
which  he  fell  was  eighteen  inches  high,  thirteen  inches  long 
and  sixteen  inches  wide.  There  was  an  open  passageway 
between  the  stone  and  the  house  in  front  of  which  it  stood  of 
about  eight  feet  of  sidewalk.  The  front  edge  of  the  stone 
was  back  from  the  front  edge  of  tlie  curb  about  nine  or  ten 
inches,  and  the  place  where  the  accident  occurred  was  so 
lighted  at  the  time  that  the  plaintiff  could  easily  see  the  cab 
which  he  sought  to  take  and  which  was  about  two  hundred 
and  fifty  feet  away  from  him  when  he  saw  it.  The  theory  of 
the  plaintiff  is  that  this  stepping  stone  maintained  upon  the 
sidewalk  in  front  of  the  defendant's  house  was  a  public  nuis- 
ance, and  that  she  is  responsible  to  him  in  damages  for  the 
injury  sustained. 

On  the  trial  of  the  action  testimony  was  giyen  on  both  sides 
in  regard  to  the  facts  and  circumstances  and  there  Was  no 
material  conflict  as  to  the  nature  of  the  alleged  obstruction, 
or  as  to  the  mannei*  in  which  the  plaintiff  received  the  injury. 
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The  defendant's  counsel  requested  the  court  to  dismiss  the 
complaint,  or  to  direct  a  verdict  in  favor  of  the  defendant. 
The  court  decided  to  submit  the  case  to  the  jury,  reserving, 
however,  the  decision  of  the  defendant's  motion  until  after  the 
case  had  been  passed  upon  by  the  jury.  The  jury  returned 
a  verdict  for  the  plaintiff  for  $1,000,  which  the  trial  court 
subsequently,  upon  consideration  of  the  whole  case,  set  aside 
and  dismissed  the  complaint,  holding  and  deciding  virtually 
that  the  undisputed  facts  and  circumstances  disclosed  at  the 
trial  constituted  no  ground  of  liability  on  the  part  of  the 
defendant.  The  action  of  the  trial  court  was  unanimously 
affirmed  at  the  Appellate  Division,  and  the  question  here  is 
whether  there  was  any  evidence  given  at  the  trial  which 
should  have  been  submitted  to  the  jury,  or  which  disclosed 
any  cause  of  action  against  the  defendant. 

We  think  the  decision  below  was  clearly  right.  No  other 
result  could  be  upheld  unless  we  are  prepared  to  say  that 
every  object  of  this  character  which  is  placed  in  a  public  street 
constitutes  a  nuisance,  or  that  a  jury  would  be  justified  in  find- 
ing it  to  be  such.  It  is  quite  true,  as  the  learned  counsel  for 
the  plaintiff  contends,  that  every  unlawful  obstruction  placed 
in  a  public  street  which  endangers  the  safety  of  travelers  may 
be  regarded  as  a  nuisance,  but  the  question  is  what  object  will 
constitute  an  unlawful  or  dangerous  obstruction.  There  are 
some  objects  which  may  be  placed  in  or  exist  in  a  public 
street,  such  as  water  hydrants,  hitching  posts,  telegraph  poles, 
awning  posts  or  stepping  stones  such  as  the  one  described  in 
this  case,  which  cannot  be  held  to  constitute  a  nuisance. 
They  ai*e  in  some  respects  incidental  to  the  proper  use  of  the 
street  as  a  public  highway.  The  hitching  post,  for  instance, 
in  front  of  a  private  residence,  is  intended,  not  only  for  the 
convenience  of  the  private  individual,  but  for  the  safety  of  the 
public  as  well,  since  it  is  intended  to  guard  against  accidents 
resulting  from  runaway  teams  or  horses.  It  is  quite  conceiv- 
able that  a  shade  tree  located  within  the  boundaries  of  the 
street  or  highway  may  cause  an  accident  or  injury  to  a  private 
individual  using  the  street.    But  it  does  not  follow  that  it 
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constitutes  a  pnblic  nuisance  in  the  highway.  The  stepping 
stone  in  this  case,  located  upon  the  sidewalk  in  front  of  a 
private  house,  was  a  reasonable  and  necessary  use  of  the  street, 
not  only  for  the  convenience  of  the  owner  of  the  house  but 
for  other  persons  who  desired  to  visit  or  enter  the  house  for 
business  or  other  lawful  purpose.  It  did  not  interfere  in  the 
least  with  the  use  of  the  roadway  or  bed  of  tlie  street ;  nor 
did  it  interfere  to  any  appreciable  or  unreasonable  extent  with 
the  use  of  the  sidewalk.  There  was  eight  feet  of  a  clear  open 
space  upon  the  sidewalk  for  the  u$%e  of  travelers,  and  the  fact 
that  the  plaintiff,  while  hurrying  in  the  night  time  to  take  a 
cab,  stumbled  over  the  stone,  when  the  place  was  well  lighted 
and  the  object  plainly  visible,  does  not  prove  or  tend  to  prove 
that  the  defendant  was  guilty  of  any  wrong,  or  breach  of  duty 
in  maintaining  the  stepping  stone  in  front  of  her  house.  It  is 
true  that  the  plaintiff  was  injured,  but  that  was  the  result  of 
an  accident,  due  possibly  to  his  own  fault,  but  at  all  events  not 
to  any  fault  on  the  part  of  the  defendant,  or  to  any  unlaw- 
ful obstruction  by  the  defendant  of  the  street.  The  ques- 
tion involved  in  the  case  is,  we  think,  well  settled  by 
authority.  {Dubois  v.  City  of  Kingston^  102  N.  Y.  219 ; 
Dougherty  v.  Trustees^  ViJlage  of  HoraeJveadsy  159  N.  Y.  154.) 
While  it  is  said  that  these  cases  involved  only  the  question  of 
liability  on  the  part  of  a  municipality  for  negligence,  they 
also  decided  that  the  existence  of  objects  of  this  character  in 
the  streets  is  lawful.  If  the  city  could  not  be  held  liable  for 
permitting  them  to  be  there  after  notice,  neither  can  the 
defendant  be  held  liable  for  placing  them  there.  The  ques- 
tion involved  in  this  class  of  cases  is  whether  the  object  com- 
plained of  is  usual,  reasonable  or  necessary  in  the  use  of  the 
street  by  the  owner  of  the  premises,  or  any  one  else. 

We  think  that  the  judgment  is  right,  and  must  be  affirmed, 
with  costs. 

Pabkbb,  Ch.  J.,  Babtlett,  Haight,  Mabtin,  Vann  and 
Landon,  JJ.,  concur. 

Judgment  affirmed. 
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In  the  Matter  of  the  Application  of  Otto  Stutzbach,  Respond- 
ent, for  a  Writ  of  Mandamas  against  Bird  S.  Coler,  as 
Comptroller  of  the  City  of  New  York,  Appellant. 

1.  CrviL  Service  —  Removal  qp  Veteran  Ekploted  in  Finance 
Department  of  City  op  New  York  without  Charges  and  a  Hearing, 
Illegal.  The  removal  by  the  comptroller  of  the  city  of  New  York  of  a 
veteran  from  a  position  in  the  finance  department,  in  which  others  were 
employed  who  were  not  veterans,  in  order  to  reduce  its  expenses  to  the 
amount  appropriated  therefor,  without  stated  charges  made  against  him  for 
incompetency  or  misconduct  and  a  hearing  given  to  him  upon  due  notice, 
is  illegal  under  the  provisions  of  sections  20  and  31  of  the  Civil  Service 
Law  (L.  1899,  ch.  370),  although  he  was  the  least  efficient  man  in  his 
bureau,  and  the  comptroller  .was  ignorant  of  the  fact  that  he  was  a  veteran 
when  he  removed  him;  and  in  case  of  a  refusal  to  reinstate  him  he  is 
entitled  to  a  peremptory  writ  of  mandamus  compelling  such  reinstatement. 

2.  Constitutional  Law  —  Power  of  Legislature  to  Limit 
Removals  of  Veterans.  While  the  Constitution  (Const,  art.  V.  §  9) 
provides  for  a  preference  of  veterans  in  appointment  and  promotion 
in  the  civil  service  within  the  state,  and  does  not,  in  terms  or  otherwise, 
provide  that  they  sliall  be  continued  in  the  public  service  in  preference  to 
other  employees,  the  legislature,  although  it  cannot  enact  laws  repugnant 
to  the  provisions  of  the  Constitution,  may  legislate  farther  in  that  direc- 
tir)n  if  in  its  judgment  it  shall  seem  wise  to  do  so,  and  as  it  created  the 
civil  service  system  in  this  state  substantially  as  it  now  is  before  there 
was  any  constitutional  provision  on  the  subject,  so  is  it  within  it3  power  to 
place  a  limit  upoa  the  removal  of  veterans  employed  in  the  public  service 
as  has  been  done  by  the  provisions  of  section  21  of  the  Civil  Service  Law. 

Matter  of  Stutzbach,  62  App.  Div.  219,  affirmed. 

(Argued  October  2,  1901;  decided  November  12,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  June  14, 
1901,  which  reversed  an  order  of  Special  Term  denying  an 
application  for  a  peremptory  writ  of  mandamus  commanding 
the  defendant  to  reinstate  the  relator  in  the  position  of  war- 
rant clerk  or  messenger  in  the  auditing  department  of  the 
finance  department  of  the  city  of  New  York  and  granted  the 
application. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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John  Whaien^  Corporation  Counsel  {Theodore  Connoly 
and  WiUiam  £.  CroweU  of  counsel),  for  appellant.  The 
material  allegations  of  the  moving  affidavit  being  denied,  a 
peremptory  writ  could  not  issue.  {People  ex  rel.  v.  Fairman^ 
91  N.  Y.  385 ;  People  ex  rel.  v.  Mayor,  etc,  149  N.  Y.  215 ; 
People  ex  rel.  v.  N.  T.  C.  <&  H.  R.  II.  R.  Co.,  156  N.  Y. 
570;  Matter  of  Steinway,  159  N.  Y.  250;  People  ex  rel.  v. 
Richards,  99  N.  Y.  621 ;  People  ex  rel.  v.  Bd.  of  Apportion- 
ment, 64  N.  Y.  627 ;  People  ex  rel.  v.  Brush,  146  N.  Y.  60 ; 
Matter  ofHaehUr  v.  N.  T.  P.  Exch.,  149  N.  Y.  414 ;  PeopU 
ex  rel.  v.  Cromwell,  102  N.  Y.  477 ;  People  v.  R.,  W.  &  0. 
R.  R.  Co.,  103  N.  Y.  95.)  A  veteran  has,  under  the  present 
law,  no  preference  in  retention  in  employment.  {Matter  of 
McCloskey  v.  Willis,  15  App.  Div.  594;  Matter  of  Keym^r, 
148  N.  Y.  219;  People  ex  rel.  v.  Lathrop,  142  N.  Y.  113; 
People  ex  rel.  v.  Morton,  148  N.  Y.  156 ;  People  ex  rel.  v. 
Bd.  of  Health,  153  N.  Y.  517.)  Relator  was  not  entitled  to 
a  reinstatement  on  March  9, 1901.  {People  ex  rel.  v.  Clausen, 
50  App.  Div.  286;  People  ex  rel.  v.  Cruger,  12  App.  Div. 
536.)  Kelator  could  be  removed  by  reason  of  economy,  with- 
out charges  or  a  trial.  {People  ex  rel.  v.  Mayor,  etc.,  149  N. 
Y.  215 ;  People  ex  rel.  v.  Adams,  51  Hun,  583  :  Phillips  v. 
Mayor,  etc.,  88  N.  Y.  245 ;  Lethbridge  v.  Mayor,  etc.,  1 33  N. 
Y.  237 ;  People  ex  rel.  v.  Waring,  7  App.  Div.  204 ;  Langdon 
V.  Mayor,  etc.,  92  N.  /.  427;  People  ex  rel.  v.  King,  13 
App.  Div.  400 ;  People  ex  rd.  v.  Simis,  18  App.  Div.  199 ; 
People  ex  rel.  v.  Shea,  51  App.  Div.  227 ;  164  N.  Y.  573 ; 
Matter  of  Kenny,  52  App.  Div.  385.) 

Benno  Loewy  for  respondent.  Upon  the  conceded  facts  in 
this  proceeding  the  relator  was  entitled  to  a  peremptory  writ 
of  mandamus  for  his  reinstatement  as  applied  for.  {People 
ex  rel.  v.  Bolton,  158  N.  Y.  175 ;  People  ex  rel.  v.  Scully, 
56  App.  Div.  302.)  The  contention  that  the  legislature  did 
not  intend  by  the  provisions  of  the  act  of  1899  under  review 
to  secure  veterans  in  the  retention  of  their  office,  is  without 
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the  slightest  merit.  {Matter  of  McC lackey  v.  T^^7Z^>,  15  App. 
Div.  594 ;  Matter  of  Sullivan^  55  Hun,  285 ;  Matter  of 
Keyimr^  148  N.  Y.  219.)  The  fact  alleged  in  the  respond- 
ent's  affidavit  of  the  insufficiency  of  the  appropriation  for  the 
payment  of  salaries  is  no  ^justification  for  the  relator's  dis- 
missal. {People  ex  rel,  v.  Ham^  32  Misc.  Rep.  517;  Steinson 
V.  Bd,  of  Education^  165  N.  Y.  431 ;  Matter  of  Sullivan^ 
55  Hun,  287 ;  Matter  of  McCloskey  v.  Willis,  15  App.  Div, 
594;  Matter  of  Breckenridge,  160  N.  Y.  103;  People  ex  rel, 
v..  Coler,  34  App.  Div.  167.)  The  relator  had  given  the 
respondent  an  opportunity  to  reinstate  him  after  advising  hira 
that  his  discharge  was  unauthorized,  and,  therefore,  had  com- 
plied with  the  preliminaries  to  the  issuance  of  the  peremptory 
writ  of  mandamus  required  under  the  decision  of  this  court. 
{People  ex  rel.  v.  Cruger,  12  App.  Div.  536 ;  People  ex  rel. 
v.  Claueen,  50  App.  Div.  286 ;  Matter  of  Sulliva7i,  55  Hun, 
285 ;  Matter  of  Kej/mer,  148  N.  Y.  218.) 

Parker,  Ch.  J.  That  the  comptroller  discharged  the 
relator  in  the  performance  of  what  he  believed  to  be  a  public 
daty  is  beyond  question.  He  had  submitted  to  the  board  of 
estimate  and  apportionment  in  due  time  an  estimate  of  the 
salaries  for  the  year  1901.  The  amount  asked  for  the  finance 
department  was  the  salary  list  as  shown  by  the  monthly  pay- 
roll of  September,  1900,  and  the  same  condition  of  affairs 
prevailed  in  the  month  of  December  following.  The  board 
of  estimate  and  apportionment,  however,  awarded  an  amount 
less  by  more  than  $30,000  than  that  asked  for.  It  thereupon 
became  the  comptroller's  duty  to  reduce  the  expenses  of  the 
finance  department  to  the  sum  awarded,  for  section  1543  of 
the  charter  provides  that  the  "aggregate  expense  thereof 
shall  not  exceed  the  total  amount  duly  appropriated  to  the 
respective  departments  for  such  purpose."  As  the  only  way 
to  reduce  the  amount  of  the  payroll  was  to  discharge  men, 
fourteen  were  selected  for  immediate  dismissal,  and  on  the  3d 
of  January  each  of  them  was  notified  that  because  of  insuffi- 
ciency of  appropriation  their  services  were  no  longer  required. 
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This  relator  was  one  of  the  fourteen  and  was  selected  for  dis- 
missal because  he  was  the  least  efficient  man  in  the  bureau  in 
which  he  was  employed.  He  had,  however,  served  in  the 
Union  army  during  tlie  war  of  the  rebellion  and  was  an 
honorably  discharged  soldier,  of  which  fact  the  comptroller 
was  in  ignorance,  but  tlie  relator  contends  in  this  proceeding, 
and  rightly  as  we  think,  that  if  under  the  law  of  the  state  lie 
was  entitled  to  be  continued  in  employment  as  against  other 
employees  in  his  bureau  who  were  not  veterans,  the  fact  that 
the  comptroller  was  not  advised  of  his  right  to  preference 
does  not  deprive  him  of  the  right  which  the  law  affords  him, 
for  it  is  the  fact  of  his  being  an  honorably  discharged  soldier 
wliich  entitles  him  to  preference  in  employment  and  not 
knowledge  of  that  fact  by  the  head  of  the  department  employing 
him.  Lack  of  information  justified  the  act  of  the  comptroller 
in  attempting  to  discharge  him,  but  if  his  removal  was  illegal 
because  he  was  a  veteran,  it  became  the  duty  of  the  comp- 
troller, when  the  fact  came  to  his  knowledge,  to  reinstate  the 
relator  and,  as  there  were  other  employees  in  the  department 
not  entitled  to  preference,  to  discharge  one  of  them,  as  he 
would  have  done  in  the  first  instance  had  he  been  aware  of 
the  relator's  status. 

The  purpose  of  this  proceeding  is  to  compel  reinstatement 
which  we  think  the  relator  is  entitled  to,  provided  his  removal 
was  not  in  compliance  with  the  law.  Chapter  821  of  the  Laws 
of  1896  provided  that  honorably  discharged  Union  soldiers 
"shall  be  preferred  for  appointment,  employment  and  promo- 
tion," and  that  no  such  person  "  holding  a  position  by  appoint- 
ment or  employment  in  the  state  of  New  York  or  of  the 
several  cities  *  *  *  shall  be  removed  from  such  position 
or  employment  except  for  nicompetency  or  misconduct  shown, 
after  a  hearing  upon  due  notice,  upon  the  charge  made." 

While  this  act  was  repealed  by  chapter  370  of  the  Laws  of 
1899,  entitled,  ''An  act  in  relation  to  the  civil  service  of  the 
state  of  New  York  and  the  cities  and  civil  divisions  thereof," 
its  provisions  were,  with  some  amendment,  incorporated  into 
sections  20  and  21  of  that  act.     Section  20,  which  relates  to 
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"preferences  allowed  honorably  discharged  soldiers,  sailors 
and  marines,"  provides  for  "  preference  in  appointment  and 
promotion  without  regard  to  their  standing  on  any  list  from 
which  such  appointment  or  promotion  may  he  made,"  thus 
diflFering  from  the  act  of  1896  in  that  the  word  "  employment " 
which  appeared  after  the  word  "  appointment "  in  the  earlier 
act  is  omitted  in  the  later.  As  the  word  "  employment "  is 
not  used  in  section  9  of  article  5  of  the  State  Constitution, 
which  relates  to  civil  service  appointments  and  promotions,  it 
may  well  be  that  the  change  in  the  statute  was  for  the  pur- 
pose of  making  it  harmonize  with  the  Constitution  in. that 
respect,  or  the  word  "  employment "  may  have  l)een  regarded 
as  superfluous,  for  it  seems  to  have  been  used  in  that  same  sec- 
tion interchangeably  with  "appointment"  as  in  the  paragraph 
providing  for  the  preparation  of  a  list  of  eligible  persons  in 
which  it  is  declared  in  effect  that  honorably  discharged  soldiers 
upon  such  list  "  shall  be  given  preference  on  any  list  of 
registered  applicants  for  employment." 

I^ection  21,  headed  "  Power  of  removal  limited,"  is  practi- 
cally a  re-enactment  of  86  much  of  the  act  of  1896  as  relates 
to  that  subject,  and  it  provides  that  "  No  person  holding  a 
position  by  appointment  or  employment  *  *  *  who  is 
an  honorably  discharged  soldier  *  *  *  shall  be  removed 
from  such  position  or  employment,  except  for  incompetency 
or  misconduct  shown  after  a  hearing,  upon  due  notice,  upon 
stated  charges  and  with  the  right  to  such  employee  or 
appointee  to  a  review  by  a  writ  of  certiorari." 

Stated  charges  were  not  made  against  this  relator  for  incom- 
petency or  misconduct,  and  a  hearing  given  to  him  thereon 
upon  due  notice,  and  hence  his  removal  was,  according  to  the 
letter  of  the  statute,  illegal.  The  comptroller's  return  to  the 
writ  indicates  that  he  was  selected  for  discharge  because  he 
was  the  least  competent  man  in  his  bureau,  but  it  is  not  a 
sufficient  compliance  with  the  statute  to  discharge  a  man  for 
incompetency.  Before  the  dismissal  takes  place  the  charge 
of  incompetency  must  be  made,  notice  given  and  the- hearing 
had. 
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It  is  uow  urged  that  in  so  far  as  the  statute  extends  pref- 
erence of  veterans  beyond   that  accorded  to  them  by   the 
Constitution,  it  is  void.     The  Constitution  only  provides  for 
a  preference  of  veterans  in  appointments  and  promotions  in 
the  civil  service  within  the  state  and  does  not,  in  terms  or 
otherwise,  provide  that  they  shall  be  continued  in  the  public 
service  in  preference  to  other  appointees,  and  the  contention 
is  that  the  legislature  cannot  go  further  and  give  a  preference 
beyond  that  declared  in  the  Constitution.    The  decision  of 
this  court  in  Matter  of  JTeymer  {US  N.  Y.  219)  is  mistakenly 
invoked  in  support  of  that  position.    In  that  case  the  court 
had  under  consideration  a  portion  of  chapter  344  of  the  Laws 
of  1895  which  in  eflFect  provides  that  as  to  honorably  dis- 
charged soldiers  and  sailors  of  the  late  Civil  war  competitive 
examinations  for  positions  in  the  civil  service  should  not  be 
deemed  practicable  or  necessary  in  cases  where  the  compensa- 
tion or  other  emolument  of  the  office  does  not  exceed  $4  per 
day,  and  this  was  held  to  contravene  section  9  of  article  5  of 
the  Constitution  which  provides  that  merit  and  fitness  are  to 
be  ascertained  so  far  as  practicable  by  examinations  which  so 
far  as  practicable  shall  be  competitive,  thus  placing  all  upon 
an  equality,  including  soldiers  and  sailors,  in  the  investigation 
which  may  be  made  in  a  given  case  to  determine  the  merit 
and  fitness  of  applicants  for  the  position  sought,  whether  the 
examination  be  competitive  or  non-competitive.     When  a  list 
in  made  up  of  persons  whose  merit  and  fitness  have  been  $iscer- 
tained  according  to  law,  then  such   honorably   discharged 
soldiers  and  sailors  of  the  Civil  war  as  appear  thereon  are 
entitled  under  the  Constitution  to  preference  in  appointment 
and  promotion  therefrom,  but  the  legislature  cannot  dispense 
with  the  necessity  of  ascertaining  the  merit  and  fitness  of  all 
applicants  for  employment  in  the  civil  service  for  the  Con- 
stitution safeguards  the  public  service  against  all  such  attempts. 
Tliat,  however,  was  the  aim  of  the  statute  in  question  for  it 
sought  to  exempt  honorably  discharged  soldiers  and  sailors 
from  competitive  examinations  where  the  compensation  was 
under  $4  a  day,  and  this  the  court  necessarily  held  violated 
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the  Constitution,  and  nothing  further  was  decided  in   that 
case. 

Now,  while  the  legislature  cannot  enact  laws  repugnant  to 
this  provision  of  the  Constitution,  it  may  legislate  further  in 
that  du'ection  from  time  to  time  if  in  its  judgment  it  shall 
seem  wise  to  do  so.  As  it  created  the  civil  service  system  in 
this  state  substantially  as  it  now  is  before  there  was  any  con- 
stitutional provision  on  the  subject,  so  it  may  go  on  from  time 
to  time  strengthening  it  in  what  experience  may  prove  to  be 
the  weak  places,  provided  always  that  it  does  not  offend  against 
any  of  the  provisions  which  the  people  have  incorporated  into 
the  organic  law.  And  so  it  was  within  its  power  to  place  a 
limit  upon  the  removal  of  persons  employed  in  the  public 
service  as  it  has  done  by  section  21,  in  which,  in  addition  to 
the  provisions  already  mentioned,  it  is  provided  that  in  cities  of 
the  first  class,  if  the  position  held  by  an  honorably  discharged 
soldier  shall  become  unnecessary  or  be  abolished  for  reasons 
of  economy  or  otherwise,  he  shall  not  be  discharged  from 
pubHc  service,  but  shall  be  transferred  to  any  branch  of  the 
city  service  for  such  duty  in  that  service  as  he  may  be  fitted 
for,  receiving  the  same  compensation  as  before. 

This  court  had  before  it  a  case  in  which  that  provision  was 
under  consideration  in  Matter  of  Breckinridge  (160  N.  Y. 
103).  In  that  case,  for  reasons  of  economy,  the  position  occu- 
pied by  relator  had  been  abolished,  but  it  was  held  that  he 
was  not  entitled  to  succeed  as  against  the  defendant,  for  the 
reason  that  it  appeared  that  there  was  no  vacancy  in  liis 
department  to  which  the  relator  could  be  assigned.  Had  tlie 
relator  shown  the  existence  of  such  a  vacancy  the  result  would 
have  been  different. 

Our  conclusion  is,  that  however  necessary  and  proper  the 
discharge  may  have  seemed  to  be  from  the  standpoint  of  the 
comptroller,  it  was  illegal,  because  that  provision  of  the  stat- 
ute was  not  complied  with  which  requires  that,  before  a  dis- 
charge shall  be  made,  an  honorably  discharged  soldier  shall  be 
informed  of  the  charge  against   him,  and  a  hearing  given 
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upon  due  notice,  at  which  he  shall  have  the  right  to  appear 
and  answer. 

And,  hence,  the  order  of  the  Appellate  Division  directing 
his  reinstatement  should  be  affirmed,  with  costs. 

Bartletf,  Haight,  Martin,  Vann  and  Landon,  JJ.,  con- 
cur ;  O'Brien,  J.,  not  voting. 

Order  affirmed. 


In  the  Matter  of  the  Application  of  Miner  Buel,  Respond- 
ent, to  Lay  Out  a  Highway  in  the  Town  oif  Middlefield. 

The  Town  of  Middlefield  et  al.,  Appellants. 

Highways  —  Application  to  County  Court  in  ProcbeiJing  to  Lay 
Out — Immatehial  Omissions.  Section  83  of  the  Highway  Law  (L.  1890, 
ch.  568)  does  uot  reijuirc  that  an  application  to  the  County  Court  for  the 
appointment  of  commissioners  in  a  proceeding  to  lay  out  a  highway 
shall  contain  affirmative  allegations  that  the  land  proposed  to  be  taken 
has  not  been  dedicated  to  the  town  for  highway  purposes  or  has  not  been 
released  by  the  owner  for  that  purpose,  or  that  it  has  been  made  within 
thirty  days  after  its  presentation  to  the  commissioners  of- high  ways,  and 
the  failure  of  the  applioint  to  allege  sucli  facts  does  not  deprive  the 
court  of  jurisdiction  to  entertain  the  proceeding. 

Matter  of  Buel,  57  App.  Piv.  629,  affirmed. 

(Argued  September  30,  1901;  decided  November  12,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  4,  1901,  which  affirmed  an  order  of  the  Otsego 
County  Court  confirming  the  report  of  commissioners  in  pro- 
ceedings to  lay  out  a  highway. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Albert  C,  Tennant^  J,  W.  Tucker  and  Z.  E.  Walrath  for 
appellants.  Neither  the  County  Court,  nor  the  commissioners 
appointed  by  it  under  the  order  of  September  20,  1899,  ever 
acquired  jurisdiction  of  the  subject-matter  in  this  proceeding, 
l^ecause  of  tlie  failure  of  the  petitioner  to  allege  or  state  in  liis 

* 

petition  the  facts  specified  l>y  the  statute  as  necessary  to  con- 
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fer  jurisdiction  on  the  County  Court  to  make  the  order  or 
entertain  the  proceedings.  {Miller  v.  Brown^  56  N.  Y.  383 ; 
Gilbert  v.  Torlc,  111  N.  Y.  544;  Matter  of  Pugh,  46  App. 
Div.  634 ;  Beining  v.  C%  of  Buffalo,  102  N".  Y.  308.)  The 
decision  of  the  commissioners  made  and  announced  to  the 
parties  and  entered  in  the  official  minutes  at  the  hearing  on 
October  eighteenth,  was  the  judicial  act  of  the  commissioners 
and  ended  their  judicial  powers.  Such  decision  had  the  bind- 
ing force  of  a  judgment.  The  making  and  filing  of  the  cer- 
tificate of  such  decision  was  a  mere  ministerial  act,  and  its 
omission  did  not  invalidate  the  decision  so  made  and  entered. 
{Peoph  V.  Jefferdsy  4  T.  &  C.  398 ;  Walrod  v.  Shuler,  2  N. 
Y.  IZ^^Hall  Y.  Tuttle,6  Hill,  38;  Fish  v.  Einerson,  44 
N.  Y.  378 ;  3  Wait's  Law  &  Pr.  838 ;  Hardy  v.  Seelye,  1 
Hilt.  90 ;  People  ex  rel.  v.  Delaware  Common  Pleas,  18 
Wend.  558 ;  Rogers  v.  Bunyan,  9  How.  Pr.  248 ;  3  Wait's 
Law  &  Pr.  842,  and  cases  cited  ;  Moores  v.  Lunt,  60  N.  Y.  649.) 
Until  tlie  commissioners  had  filed  certificates  in  accordance 
with  their  decision  of  October  eighteenth,  neither  the  County 
Court  nor  the  county  judge  had  ^ny  jurisdiction  to  review  the 
decision  or  the  proceedings  of  the  commissioners,  or  to  proceed 
further  in  the  case.  {People  ex  rel.  v.  KnisTceni,  54  N.  Y.  62 ; 
2  E.  S.  355,  §  27 ;  Parrott  v.  K.  Ice  Co.,  38  How.  Pr.  508 ; 
Keeler  v.  Frost,  22  Barb.  400 ;  Horton  v.  Garrison,  23  Barb. 
176  ;  People  ex  rel.  v.  Batchelor,  28  Barb.  310 ;  People  ex 
rel.  V.  Hynds,  30  N.  Y,  470.)  After  final  adjournment  of 
the  proceedings  no  furtlier  proceedings  could  be  lawfully 
taken  by  the  commissioners,  except  to  file  the  certificates  of 
their  decision  alreadv  made,  at  least  not  without  additional 
notice  to  the  parties.  {Carter  v.  Clarice,  7  Rob.  490 ;  Be 
Corneau  v.  People,  7  Rob.  498  ;  Bogen^s  v.  Bunyan,  9  How. 
Pr.  248  ;  People  ex  rel.  v.  Kniskern,  54  N.  Y.  53 ;  People 
ex  rel.  v.  Bobertson,  17  How.  Pr.  74 ;  People  ex  rel.  v.  Allen, 
37  App.  Div.  248  ;  Fli?it  v.  Gaidt,  15  Hun,  213 ;  Moorea  v. 
Lunt,  60  N.  Y.  649.)  The  position  taken  by  the  county 
judge  to  the  eflFect  that  the  deqision  of  the  commissioners  was 
not  complete  until  they  had  both  decided  and  certified  their 
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decision  is  manifeetl  J  unsound.    {People  v.  Jefferds^i  T.  &C. 
398.) 

S.  W.  Barnum  for  respondent.  If  a  party  neglects  to 
appear  in  court  and  oppose  a  motion,  ho  cannot  afterward 
resist  the  order  upon  the  ground  that  it  should  not  have  been 
made.  {Hi^ghie  v.  Edgarton^  3  Paige,  253.)  If  contestants 
were  not  content  with  the  order  they  should  have  appealed  or 
moved  to  set  it  aside.  It  was  the  duty  of  the  commissioners 
to  obey  the  order.  {Matter  of  Pugh^  22  Misc.  Rep.  44 ; 
People  ex  reL  v.  Bergen,  53  N.  Y.  404 ;  People  ex  rel.  v. 
Van  Buren^  136  N.  Y.  252.)  Jn  determining  the  question  of 
jurisdiction  all  the  averments  contained  in  the  petitioner's 
papers  must  be  taken  as  unqualifiedly  true.  {People  ex  rel,  v. 
Van  'Buren^  136  N.  Y.  252.)  If  the  court  had  denied  the 
motion  for  confirmation  it  would  have  usurped  the  functions 
of  the  commissioners  who  had  made  a  personal  examination 
of  the  proposed  road,  besides  taking  testimony.  {Matter  of 
Town  of  Whitestowny  24  Misc.  Hep.  150.)  The  commissioners 
had  the  right  to  vary  the  course  of  the  proposed  road  to  avoid 
the  swampy  place.  {People  ex  rel,  v.  Hildreth^  24  N.  Y.  S. 
E.  458 ;  People  ex  rel.  v.  Carman^  53  N.  Y.  S.  E.  155 ; 
Matter  of  Feeney^  20  Misc.  Eep.  272.) 

Haioht,  J.  We  think  all  of  the  questions  raised  on  t^is 
review  have  been  properly  disposed  of  by  the  courts  below, 
and  that  the  only  question  requiring  further  consideration 
here  is  the  failure  on  the  part  of  the  applicant  to  state  in  his 
petition  to  the  County  Court  that  the  lands  sought  to  betaken 
for  the  purpose  of  a  highway  had  not  been  dedicated  to  the 
town  for  highway  purposes  or  had  not  been  released  by  the 
owner  for  that  purpose. 

Under  the  Highway  Law  the  commissioners  of  highways 
are  antliorized,  either  with  or  without  a  written  application^ 
therefor,  to  lay  out  a  highway  upon  lands  released  or  dedi- 
cated to  such  purpose.    The  statute  also  authorizes  any  person 
assessable  for  highway  labor  to  make  a  written  application  tp 
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the  commissioner  of  the  town  in  which  lie  sliall  reside  or  is 
assessable  to  alter,  discontinne  or  to  lay  out  a  highway.  Sec- 
tion 83  of  the  law  then  provides :  "  Whenever  the  land  is  not 
dedicated  to  the  town  for  hiejliway  purposes,  and  not  released 
as  herein  jirovided,  the  applicant  shall,  within  thirty  days 
after  presenting  the  application  to  the  commissioners  of  high- 
ways, hy  verified  i)etition  showing  the  applicant's  right  to  so 
present  the  same,  and  that  such  application  has  been  in  good 
faith  presented,  apply  to  the  county  court  of  the  county 
where  such  highway  shall  be,  for  the  appointment  of  three 
connnissioners  to  determine  upon  the  necessity  of  such  high- 
way proposed  to  be  laid  out  *  *  *  and  to  assess  the  dam- 
ages." etc.  (L.  1800,  ch.  568.)  It  will  be  observed  that  the 
provisions  of  this  statute  specify  what  the  petition  shall  con- 
tain. It  must  be  verified  and  it  must  show  the  applicant's 
right  to  present  the  same.  Such  right  is  fixed  by  prior  section 
82  and  that  is,  he  must  be  assessable  for  highway  labor  in  the 
town  in  which  the  road  is  asked  to  be  laid  out.  The  petition 
must  further  show  that  the  application  has  been  in  good  faith 
presented  to  the  commissioners  of  highways.  These  conditions 
having  been  complied  wuth  he  may  apply  to  the  County  Court 
for  the  appointment  of  commissioners.  It  is  true,  these  pro- 
ceedings would  be  unnecessary  in  case  the  lands  souglit  to  be 
taken  had  been  previously  dedicated  to  highway  purposes,  but 
there  is  no  provision  of  the  statute  requiring  the  petition  to 
contain  an  allegation  showing  that  such  dedication  had  not  been 
made  as  a  condition  precedent  to  the  making  of  the  application. 
The  application  must  be  made  to  the  court  within  thirty  days 
after  the  application  has  been  made  to  the  commissioners  of 
highways,  yet  it  is  not  required  that  the  petition  should  con- 
tain an  affirmative  allegation  to  this  effect.  It  has  been  held 
:hat  the  commissioners  appointed  by  the  County  Court  are  not 
oound  to  follow  the  route  described  in  the  petition  with 
precision,  but  that  it  may  be  varied  if  thereby  they  obtain  a 
better  place  for  the  road.  {People  ex  reL  Cecil  v.  Oarrnan^ 
53  N.  Y.  S.  R.  155.)  This  was  just  what  was  done  by 
the  commissioners  in  this  case.     If  this  be  the  law  it  is  not 
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apparent  how  a  person  asking  for  the  laying  out  of  a  highway 
conld,  in  advance,  determine  tiie  precise  lands  that  would  be 
finally  taken  by  the  commissioners  and  ascertain  whether 
they  had  been  dedicated  or  released. 

There  is  no  claim  in  this  case  that  the  lands  sought  to  be 
taken  had  ever  been  released  or  dedicated  to  highway  purposes. 

The  order  should  be  affirmed,  with  costs. 

* 

Parker,  Ch.  J.,   Bartlett,   Martin   and   Lakdon,   JJ., 
concur  ;  O'Brien  and  Vann,  JJ.,  dissent. 
Order  affirmed. 


In  the  Matter  of  the  Application  of  Mary  H.  Clark,  Appel- 
lant, to  Remove  William  W.  Dorlon,  Respondent,  as 
Surviving  Executor  and  Trustee  under  the  Will  of  Philip 
S.  DoRLON,  Deceased. 

1.    SURROOATES'  COURTS  —  WhEN  SURROGATE  MaT  ReJECT  ReFERBB'B 

Report  after  the  Expiration  of  Ninety  Days  after  it  Has  Been 
Submitted  to  Him  —  Code  of  Civil  Procedure,  §  2546,  Constr.ued. 
Under  section  2546  of  the  Code  of  Civil  Procedure,  providing  that  "unless 
a  report  is  acted  upon  by  a  surrogate  within  ninety  days  after  it  has  been 
submitted  to  him,  it  shall  be  deemed  to  have  been  confirmed  as  of  course 
and  a  decfec  to  that  effect  may  be  entered  by  any  party  interested  in  the 
proceeding  upon  two  days'  notice,"  a  surrogate  has  power  to  reject  the 
report  of  a  referee,  finding  that  charges  made  in  a  proceeding  to  remove 
an  executor  were  not  sustiiincd,  and  enter  a  decree  removing  such  executor, 
unless  the  party  desiring  to  have  the  report  confirmed  has  previously,  and 
after  the  expiration  of  the  ninety  days,  given  the  notice  prescribed  by  the 
statute  and  a  decree  of  confirmation  has  been  entered  in  pursuance  thereof; 
since  the  surrogate  retains  jurisdiction  with  power  to  take  any  proper  action 
in  the  proceedings  until  one  of  the  parties  seeks  to  avail  himself  of  the 
remedy  provided  by  the  statute,  and  his  action  is  not  void  or  voidable, 
because,  nfter  jurisdiction  has  once  been  acquired,  the  provisions  of  law 
fixing  the  time  for  intermediate  steps  are  to  be  deemed  directory,  and  a 
disregard  of  them  does  not  avoid  the  proceedings. 

2.  Waiver  — What  Constitutes  a  Waiver  of  the  Right  Confer- 
red BY  THE  Statute.  Where  the  executor,  who  was  interested  in  having 
the  referee's  report  confirmed,  appeared  before  the  surrogate  after  the 
decision  and  decree  of  removal  had  been  made  and  served  upon  him, 
and  asked  leave  to  file  his  final  judicial  account  as  "  former  executor,  and 
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trustee "  and  was  given  time  for  that  purpose  and  thereafter  filed  such 
account,  to  which  objections  were  filed  and  a  hearing  thereupon  appointed, 
and  which  account  recited  the  fact  that  upon  the  refusal  of  the  surrogate 
to  confirm  the  referee's  report  the  executor  was  removed,  and  such 
executor  did  not  serve  notice  under  the  statute  of  his  intention  to  procure 
the  entry  of  a  decree  confirming  the  referee's  report  until  the  day  that 
he  appealed  from  the  surrogate's  decree,  thirty  days  after  the  service  of 
such  decree  upon  him  and  sixty  days  after  the  expiration  of  the  time 
allowed  the  surrogate  to  act  upon  the  referee's  report,  such  acts,  conduct 
and  silence  of  the  executor  constitute  a  waiver  of  any  right  he  may  have 
possessed  to  require  the  entry  of  a  decree  as  of  course  confirming  the 
report  of  the  referee. 
MatUr  of  Clark,  61  App.  Div.  887,  reversed. 

(Argued  October  2,  1901;  decided  November  12,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  made  May 
14,  1901,  which  reversed  two  orders  of  the  Rensselaer  County 
Surrogate's  Court,  one  removing  the  respondent  as  executor 
and  trustee  under  the  will  of  Philip  S.  Dorlon,  deceased,  and 
the  other  refusing  confirmation  of  the  referee's  report  herein, 
and  confirmed  the  report  of  such  referee. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

James  Lansing  for  appellant.  The  order  of  the  Appellate 
Division  reversing  the  orders  of  the  surrogate  herein  is  errone- 
ous and  should  be  reversed.  (Code  Civ.  Pro.  §§  2546,  2817, 
2683,  2472,  2474 ;  Smith  v.  PeopU,  47  N.  Y.  339 ;  MilUr  v. 
Solomons^  7  Exch.  Rep.  646 ;  AUen  v.  Stevens^  161  N.  Y. 
143  ;  12  Am.  &  Eng.  Ency.  of  Law  [1st  ed.],  301 ;  Dudley  v. 
Mayhew,  3  .'^.  Y.  9;  Wheelock  v.  Lee,  74  N.  Y.  495.; 
Vero7ia^s  Appeal^  108  Penn.  St.  83;  Jolly  v.  Hancock,  7 
Exch.  Rep.  820 ;  Iloyt  v.  East  Saginaw,  19  Mich.  39 ;  Web- 
ster V.  French,  12  111.  302.)  The  respondent  waived  his  right 
to  enter  a  decree  as  of  course  confirming  the  report  of  the 
referee  as  the  decree  of  the  surrogate.  {Matter  of  Cooper,  93 
K  Y.  607;  Goit  v.  N.  P.  Ins,  Co,,  25  Barb.  185;  Matter, 
of  Hughes,  93  N.  Y.  512;  Lee  v.  Tillotson,  24  Wend,  337; 
^inbury  v.   Conner,  3  N,  Y.  611 ;  28  Am.  &  Eng.  Ency.  of 
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Law,  587,  588 ;  Warren  v.  Glynn^  37  N.  H.  340 ;  Clapp  v. 
Graves^  26  K  Y.  418 ;  Nason  v.  Ludden^  56  How.  Pr.  175 ; 
Baird  v.  Mayor^  etCy  74  N.  Y.  382 ;  Pearson  v.  Lovejoy^  53 
Barb.  407.)  The  court  below  erred  in  setting  aside  the  order 
of  the  surrogate  removing  the  executor  and  trustee  under  the 
motion  as  made,  (1)  because  it  was  not  asked  for  in  such 
motion,  (2)  because  the  only  remedy  allowed  by  the  statute  is 
by  appeal.  (Code  Civ.  Pro.  §§  2472,  2473,  2474;  O'Connor 
V.  HuyginSy  113  N.  Y.  511 ;  Hai^rison  v.  Clarl%  87  N.  Y.  572 ; 
Kelly  v.  West,  80  N.  Y.  139;  Power  v.  Speekman,  126  N. 
Y.  354;  3fattei^  of  Miller,  2  App.  Div.  615;  Matter  of 
Hood,  90  N.  Y.  512.) 

JLewis  E,  Ch*iffith  and  John  P.  Ciirley  for  respondent. 
The  surrogate  having  failed  to  pass  upon  the  report  of  the 
referee  and  confirm,  approve,  modify  or  reject  it  within 
ninety  days  after  the  same  had  been  submitted  to  him,  the 
report  was  confirmed  by  operation  of  law,  and  the  surro- 
gate became  functus  officio  in  respect  thereto.  (Code  Civ. 
Pro.  §  2546.)  The  statute  brought  in  review  by  this  appeal 
is  plain  and  unambiguous  in  its  terms  and  leaves  no  room  for 
conjecture  or  interpretation.  It  divests  the  surrogate  of 
authority  by  reason  of  his  failure  to  act  within  ninety  days 
after  the  report  of  the  referee  has  been  submitted  to  him. 
{Bartlett  v.  Morris,  9  Port.  [Ala.]  268 ;  Lord  Halshury  v. 
Cotton,  L.  E.  [12  App.  Cas.]  6 ;  Hard  castle  Constr.  of  Stat. 
Law  [2d  ed.J,  76 ;  Maxwell  on  Interp.  of  Statutes,  518 ;  F,  A. 
Bank  v.  Colgate,  120  N.  Y.  381 ;  Johnson  v.  H,  li.  R,  R, 
Co,,  49  N.  Y.  455;  ThornUy  v.  United  States,  113  U.  S. 
310 ;  Lewis  v.  United  States,  92  U.  S.  618 ;  Alexandria  v. 
Alexandria,  9  tT.  S.  1 ;  Church  of  the  Holy  Trinity  v.  U  5.,' 
143  U.  S.  467.)  The  language  of  the  statute  is  mandatory  and 
imperative,  for  the  reason  that  it  forbids  the  surrogate  from 
doing  the  act  at  any  other  time,  or  in  any  other  manner,  than 
as  therein  provided.  {People  v.  Allen,  6  Wend.  487 ;  Jackson 
V.  Toung,  6  Cow.  269 ;  Blander  v.  Philadelphia,  60  Penn.  St. 
466 ;  People  v.  Schefinerhom,  19  Barb.  540 ;  CvmcKs  Election^ 
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136  Penn.  St.  459  ;  Cooley's  Const.  Lim.  93 ;  Potter's  Dwarris 
on  Stat.  228 ;  Veronals  Appeal^  108  Penn.  St.  83  ;  Jolly  v. 
Jla/ncocJc^  7  Excli.  Rep.  820 ;  Iloyt  v.  Emt  Saginaw^  19  Mich. 
39 ;  Webster  v.  French,  12  111.  302 ;  Gilmore  v.  City  of  Uti^a^ 
121  N.  Y.  561.)  No  act  of  the  respondent  can  be  construed 
as  vesting  the  surrogate  with  power  to  pass  upon  the  report 
of  the  referee  after  the  expiration  of  the  ninety  days.  {Matter 
of  NileSy  47  Hun,  348 ;  Decker  v.  Sexton^  19  Misc.  Rep.  59 ; 
BaUou  V.  Parsons^  67  Barb.  19 ;  Gregory  v.  Cryder^  10  Abb. 
[K  S.]  289.) 

Martin,  J.  The  respondent  was  one  W  the  executors  and 
trustees  under  the  will  of  Philip  S.  Dorlon,  who  died  in  May, 
1886,  leaving  an  estate  amounting  to  more  than  two  hundred 
thousand  dollars.  The  respondent's  brother,  Elias  6.  Dorlon, 
a  co-executor  and  trustee,  had  the  active  management  of  the 
.estate  until  his  death,  which  occurred  February  15,  1899. 
Shortly  afterwards  this  proceeding  was  instituted  by  Mary  II. 
Clark  for  the  removal  of  the  respondent  as  such  executor  and 
trustee.  On  September  19,  1899,  the  issues  raised  by  the 
petition  and  answer  herein  were  referred  to  a  referee  to  take 
proof  relative  to  the  matters  in  issue  and  to  report  the  same 
to  the  surrogate  with  his  conclusions  thereon.  On  April  16, 
1900,  the  referee  made  his  report,  in  which  he  reported  and 
tiled  the  evidence  taken  by  him,  and  added  what  he  denomi- 
nated "  findings  of  fact  and  findings  of  law,"  among  which 
was  a  finding  that  none  of  the  charges  set  forth  in  the  peti- 
tion was  sustained.  To  this  report  the  petitioner  filed  excep- 
tions. A  motion  for  its  confirmation  returnable  before 
the  surrogate  May  8,  1900,  was  then  made,  and  the  hear- 
ing was  duly  adjourned  until  the  eighteenth  of  the  follow- 
ing June,  when  it  was  finally  submitted.  No  decision  was 
rendered  until  November  twenty-first,  when  the  surrogate 
made  findings  of  fact  and  conclusions  of  law  justify- 
ing the  removal  of  the  respondent,  and  refused  to  confirm 
the  report  of  the  referee.  On  November  twenty-second 
a  decree   was  entered    removing  the   respondent,   and   the 
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decision  and  decree  of  removal  were  served  upon  his  attorney 
on  the  same  day.  December  twenty-second  the  respondent 
appealed  from  that  decree  to  the  Appellate  Division.  On  the 
same  day  he  served  a  two  days'  notice  upon  the  appellant's 
attorney  of  his  intention  to  present  to  the  surrogate  a  decree 
confirming  the  report  of  the  referee  under  the  last  sentence 
of  section  2546  of  the  Code  upon  the  ground  that  before  the 
decision  by  the  surrogate  as  to  the  confirmation,  modification 
or  rejection  of  the  referee's  report  more  than  ninety  days  had 
elapsed  since  the  final  submission  of  the  motion  January  4, 
1901,  the  surrogate  made  an  order  denying  that  motion.  On 
the  ninth  of  the  same  month  the  respondent  also  appealed 
from  that  order. 

The  determination  of  this  appeal  involves  the  construction 
or  proper  interpretation  of  section  2546  of  the  Code  of  Civil 
Procedure.  That  section  conferred  authority  upon  the  sur- 
rogate, in  his  discretion,  to  appoint  a  referee  to  take  and 
report  the  evidence  of  the  facts,  whose  report  was  made  sub- 
ject to  confirmation,  approval,  modification  or  rejection  by  the 
surrogate.  The  contention  of  the  respondent  is,  and  the 
learned  Appellate  Division  in  substance  held,  that  the  effect 
of  the  last  sentence  of  that  section  was  to  limit  the  power  of 
the  surrogate  to  act  upon  the  report  to  ninety  days  after  its 
submission,  and  in  default  thereof  that  he  lost  all  jurisdiction 
to  determine  the  issue  between  the  parties.  That  was  upon 
the  theory  that  that  sentence  is  self-executing  and  after  ninety 
days'  the  report  became  a  final  determination  of  the  issue. 
This  interpretation  involves  the  conclusion  that  the  purpose 
of  that  provision  was  not  merely  to  provide  a  method  to 
expedite  proceedings  like  this,  but  also  to  limit  the  jurisdiction 
of  the  surrogate  therein  to  ninety  days  by  substituting  the 
unconfirmed  report  of  the  referee  in  place  of  the  decision  of 
that  officer  after  that  time.  In  determining  the  effect  which 
should  be  given  to  this  statute,  such  an  exposition  should  be 
adopted  as  will  carry  into  effect  the  purpose  of  its  enact- 
ment. To  ascertain  its  real  intent  and  meaning,  we  should 
consider  the  condition  of  the  law  before  the  act  was  passed, 
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the  mischief  or  defect  not  then  provided  for,  the  remedy  pro- 
vided, and  the  reason  for  it.  The  substantial  provisions  of 
section  2546  were  first  enacted  in  1870,  but  limited  to  the 
Surrogate's  Court  of  the  city  of  New  York.  Subsequently, 
they  were  made  applicable  to  the  whole  state  and  finally 
adopted  as  a  part  of  the  Code  of  Civil  Procedure.  After  they 
were  thus  adopted,  and  until  1895,  they  remained  substantially 
as  now,  omitting  the  last  sentence.  But  by  chapter  796  of 
the  laws  of  that  year,  the  section  was  amended  by  adding  the 
following  sentence :  "  A  referee's  report  must  be  passed  upon 
and  confirmed,  approved,  modified  or  rejected  by  a  surrogate 
within  sixty  days  after  it  has  been  submitted  to  him."  That 
sentence  was  amended  by  chapter  607  of  the  Laws  of  1899  so 
as  to  read  :  "  Unless  a  referee's  report  is  passed  upon  and  con- 
firmed, approved,  modified  or  rejected  by  a  surrogate  within 
ninety  days  after  it  has  been  submitted  to  him,  it  shall  be 
deemed  to  have  been  confirmed  as  of  course  and  a  decree  to 
that  effect  may  be  entered  by  any  party  interested  in  the  pro- 
ceeding upon  two  days'  notice."  As  the  section  stood  before 
its  last  amendment,  it  is  obvious  that  it  could  not  be  properly 
held  that  a  decision  by  a  surrogate  and  a  decree  thereon  could 
not  be  entered  after  sixty  days  had  elapsed  since  its  submis- 
sion. It  then  contained  no  provision  indicating  what  proceed- 
ings, if  any,  could  be  taken  upon  the  failure  of  the  surrogate 
to  act  upon  the  report  within  that  time.  It  was  that  defect 
the  law-making  power  sought  to  remedy.  To  that  end  it 
changed  the  section  to  its  present  form,  thereby  providing  a 
course  of  procedure  to  be  adopted  in  case  the  report  was  not 
acted  upon  as  the  statute  required.  We  do  not  think  that  by 
the  last  amendment  the  legislature  intended  that  after  the 
expiration  of  ninety  days  the  surrogate  should  be  ousted  of 
jurisdiction  to  act  upon  the  report,  certainly  not,  unless  the 
parties  took  some  steps  to  invoke  the  remedy  provided  by  the 
section  before  a  decision  by  the  surrogate  was  made  and  entered. 
If  the  interpretation  of  the  Appellate  Division  is  sustained,  it 
would  seem  necessary  to  find  some  cause  or  purpose  within 
the  range    of  reasonable   conjecture,  if  not   of   reasonable 
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probability,  which  induced  the  legislature  to  absolutely  substi- 
tute the  unconfirmed  report  of  a  referee  appointed  to  take 
arid  report  the  evidence  upon  the  facts  in  place  of  the  deter- 
mination and  decree  of  a  surrogate,  upon  whom  alone  the 
statute  confers  power  to  institute  and  determine  such  a  pro- 
ceeding.  This  statute,  as  construed  by  the  Appellate  Divis- 
ion, would  permit  parties  interested  to  remain  silent  until  they 
ascertained  the  decision  of  the  surrogate,  and  if  adverse,  then, 
for  the  first  time,  to  avail  themselves  of  the  procedure  pro- 
vided by  the  section,  notwithstanding  the  fact  that  he  had 
already  acted  upon  the  report  and  entered  a  proper  decree 
thereon.  Again,  so  construed,  it  would  enable  a  surrogate  by 
merely  delaying  his  decision,  to  avoid  its  responsibility  and 
impose  upon  a  referee  selected  by  him  the  duties  which  the  law 
has  absolutely  conferred  u  pon  the  surrogate.  If  that  conten tion 
be  correct,  it  is  also  difficult  to  understand  why  any  notice  of  the 
intended  entry  of  a  decree  is  required,  as  the  party  to  whom  such 
notice  is  to  be  given  would  be  entirely  powerless  to  prevent 
its  entry,  although  neither  he  nor  the  surrogate  was  in  any  way 
responsible  for  the  delay.  A  construction  which  would  admit 
of  such  results  not  only  seems  inconsistent  with  the  evident 
purpose  of  the  statute  but  quite  absurd.  It  is  much  more 
reasonable  to  suppose  that  the  object  and  purpose  of  this 
amendment  was  to  expedite  the  determination  of  questions  at 
issue  1>cfore  surrogates,  and  place  it  within  the  power  of 
either  party  to  bring  the  proceeding  to  a  determination,  so  far 
as  the  report  of  the  referee  is  concerned,  upon  two  days' 
notice,  unless  before  that  time  the  report  is  confirmed,  modi- 
fied or  rejected.  We  think  the  section  was  not  intended  to 
deprive  parties  of  their  right  to  the  judicial  action  of  the  sur- 
rogate, but  that  its  obvious  purpose  was  to  expedite  decisions 
in  this  class  of  referred  cases  and  to  provide  a  means  by 
which  any  interested  party  could  enforce  promptness  of 
action.  If  a  party  might  reman  silent  until  after  a  decis- 
ion, regardless  of  the  length  of  time  the  proceeding  has 
been  delayed,  and  then  be  permitted  to  enter  an  order  as 
of  course  confirming  the  report,  the  clear  intent  of  the  seo- 
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tion  would  be  defeated.  When  the  whole  section  is  read 
together  we  think  it  discloses  an  intention,  after  ninety 
days,  to  place  the  control  of  the  time  within  which  the 
report  sliall  be  confirmed,  modified  or  rejected  by  the  surro- 
gate, in  the  hands  of  the  parties  who,  upon  giving  the  proper 
notice,  may  have  it  confirmed  as  of  course  unless  the  surrogate 
has  previously  passed  upon  it.  If  this  report  was  absolutely 
and  finally  confirmed  by  the  expiration  of  ninety  days,  it 
would  necessarily  follow  that  the  time  for  the  surrogate  to  act 
could  not  be  extended  by  consent  of  the  parties,  by  waiver, 
express  or  implied,  or  by  an  order  of  the  court,  whatever  the 
exigencies  might  be.  But  as  under  this  section  no  decree  con- 
firming the  report  can  be  entered  except  upon  two  days' 
notice,  we  think  until  that  notice  is  given  and  a  decree  entered 
in  pursuance  of  it  the  proceedings  remain  open  and  undeter- 
mined. Doubtless  the  surrogate  could  be  compelled  to  enter 
a  decree  of  confirmation  if  presented  after  the  expiration  of 
ninety  days  and  before  he  had  acted  thereon.  But  it  by  no 
means  follows  that  during  that  time  he  is  powerless  to  perform 
any  proper  judicial  act  relative  to  such  report.  Neither 
actions  nor  special  proceedings  can  be  terminated  otherwise 
than  by  a  final  order  or  judgment.  (  Van  Aradale  v.  King, 
155  N.  T.  325,  328.)  Hence,  it  is  evident  that  until  a  decree 
of  confirmation  is  entered,  the  report  is  not  conclusive  or 
binding.  It  is  made  so  only  by  a  decree.  Until  then  no  other 
or  subsequent  proceedings  can  be  taken  As  the  report  is  not 
conclusive  until  the  entry  of  either  a  voluntary  or  compulsory 
decree  confirming  it,  it  is  manifest  that  the  statute  is  not 
self-executing  but  requires  some  action  either  by  the  parties  or 
surrogate  to  render  it-  final.  If  this  conclusion  is  correct,  it 
follows  that  the  surrogate  still  retained  jurisdiction  with 
power  to  take  any  proper  action  in  the  proceedings,  at  least 
until  one  of  the  parties  sought  to  avail  himself  of  the  remedy 
provided  by  the  statute,  and  that  his  action  thus  taken  is  not 
void  or  voidable.  After  jurisdiction  has  been  once  acquired 
the  provisions  of  law  fixing  the  time  for  intermediate  steps 
are  to  be  deemed  directory,  and  a  disregard  of  them  does 
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not  avoid  the  proceedings.  "In  other  words,  as  the  eases 
universally  hold,  a  statute  specifying  a  time  within  which 
a  public  officer  is  to  perform  an  official  act  regarding 
the  rights  and  duties  of  others  is  directory,  unless  the 
nature  of  the  act  to  be  performed,  or  the  phraseology  of  tlie 
statute,  is  such  that  the  designation  of  time  must  be  con- 
sidered as  a  limitation  of  the  power  of  the  officer."  (Suther- 
land on  Statutory  Construction,  §  448;  Matter  of  the 
Empire  City  Banh^  18  N.  Y.  199  ;  People  v.  Allen^  6  Wend. 
486;  Jackson  v.  Young ^  5  Cow.  269;  Wood  v.  Chapin^  13 
N.  Y.  509 ;  Stewart  v.  Slater^  6  Duer,  83 ;  Canniff  v.  Mayor ^ 
etc.,  of  N,  Y,,  4  E.  D.  Smith,  430 ;  Ex  parte  Heath,  3  Hill, 
42 ;  Juliand  v.  Ratlihone,  39  N.  Y.  369 ;  Hupfel  v.  Sch>(»- 
miy,  2  J.  &  S.  476 ;  Staffoi^d  v.  Amhs,  8  Abb.  K.  C.  237 ; 
White  v.  Coulter,  3  T.  &  C.  608;  Matter  of  Jleimessy,  164 
X.  Y.  393,  397.)  In  Matter  of  tJte  Empire  City  Hank  it 
was  held  that  the  provision  of  the  statute  there  under  con- 
sideration, limiting  the  time  for  a  referee  to  make  his  report, 
was  merely  directory,  and  that  an  extension  of  the  period 
beyond  the  statutory  time  did  not  work  a  discontinuance 
of  the  proceeding.  Stewart  v.  Slater,  Hupfel  v.  Schw- 
vug  and  Stafford  v.  Atnbs  are  to  the  effect  that  the  pro- 
visiou  of  the  Code  which  requires  a  judge  by  whom  a  cause 
is  tried  withont  a  jury  to  file  his  decision  within  twenty  days 
after  the  trial  is  also  merely  directory.  In  White  v.  Coidter 
it  was  decided  that  the  provision  of  tlie  Code  requiring  a 
judgment  to  be  entered  within  four  days  after  the  decision 
was  merely  directory.  In  Matter  of  Ilennessy,  where  this 
court  recently  considered  the  provision  of  the  Election  Law 
requiring  tliat  a  final  order  of  the  court  reviewing  the  deter- 
minations and  acts  of  the  officers  with  whom  certificates  of 
nojnination  are  filed  must  be  made  fifteen  days  before  elec- 
tion, it  was  held  to  be  directory,  and  tliat  where  the  court 
acquired  jurisdiction  its  order  was  effectual,  although  made 
after  the  expiration  of  that  time.  In  that  case  it  Was  said  : 
"  In  construing  statutes  all  the  provisions  tliereof  should  be 
considered  and,  so  far  as  possible,  each  provisioti  harmonised 
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with  the  other  so  as  to  give  effect  to  the  legislative  intent  and 
the  purpose  sought  to  be  accomplished.  In  reaching  this 
result  courts  will  treat  some  provisions  as  mandatory  and 
others  as  directory  in  order  to  give  force  and  effect  to  them 
all."  This  court  has  likewise  held  that  section  1019, 
which  requires  a  referee  to  deliver  his  report  within  sixty 
days,  did  not  end  the  power  of  the  referee  to  render  a 
report  after  that  time,  unless  the  notice  required  by  tliat 
section  was  served  {Gregory  v.  Cryder^  10  Abb.  Pr.  [N.  S.] 
289,  296),  and  in  Livingston  v.  Gidney  (25  How.  Pr.  1), 
where  an  earlier  statute  of  like  purport  was  involved,  the 
same  doctrine  was  held,  and  it  was  also  held  that  the  omis* 
sion  might  be  waived  and  was  waived  by  a  party  who  saw  fit 
to  wait  for  the  report  without  objecting  to  the  delay.  Apply- 
ing the  principle  of  those  cases  to  the  statute  under  con- 
sideration it  becomes  quite  obvious  that  the  provision  unless 
the  report  is  acted  upon  within  the  time  specified  a  decree 
confirming  it  as  of  course  may  be  entered  upon  two  days' 
notice,  does  not  directly  or  by  implication  indicate  a  legisla- 
tive intent  that  the  action  of  the  surrogate  after  the  time 
specified  is  void.  To  give  this  statute  that  effect  would 
require  the  importation  into  it  of  words  it  does  not  contain, 
and  would  give  but  little,  if  any,  effect  to  the  provision  requir- 
ing two  days'  notice  before  a  decree  could  be  entered  as  of 
course.  Under  the  circumstances,  and  in  view  of  these  con- 
siderations, we  are  of  the  opinion  that  the  omission  of  the  sur- 
rogate to  confirm,  reject  or  modify  the  referee's  report  until 
more  than  ninety  days  had  elapsed  after  its  submission,  did 
not  oust  him  of  jurisdiction  of  the  proceeding  or  deprive  him 
of  the  power  to  make  and  enter  the  decree  removing  the 
respondent,  and  that  having  made  it  before  the  respondent 
took  any  steps  to  procure  one  confirming  the  report  upon  the 
ground  of  lapse  of  time,  it  was  valid  and  should  be  upheld. 

Moreover,  there  is  another  ground  upon  which  we  think 
the  action  of  the  surrogate  should  be  sustained.  As  we  have 
hitherto  seen,  on  the  twenty-second  of  November,  1900,  the 
decision  and  decree  of  removal  had  been  made  and  copies  per- 
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sonallj  served  on  the  attorney  for  the  respondent.  Twenty 
days  later  he  appeared  in  person  before  that  officer,  asked  to 
be  allowed  to  file  his  final  jadicial  account  as  ^'  former  execu- 
tor and  trustee,"  and  was  given  time  for  that  purpose.  Two 
days  later  he  filed  his  account  and  served  the  same  upon  the 
attorneys  for  the  appellant.  Subsequently  the  appellant  served 
objections  and  the  matter  was  adjourned  until  January  4, 1901. 
The  account  rendered  by  the  respondent  recited  the  fact 
that  upon  the  refusal  of  the  surrogate  on  the  twenty- 
second  of  November,  1900,  to  confirm  the  report  of  the  ref- 
eree, the  respondent  was  removed  and  a  decree  to  that  eflEect 
entered.  On  the  twenty-second  of  December,  thirty  days 
after  the  service  of  that  decree,  the  respondent  appealed 
therefrom,  and  on  the  same  day,  for  the  iirst  time,  served  a 
notice  under  section  2546  of  his  intention  to  procure  the  entry 
of  a  decree  confirming  the  referee's  report  under  the  provis- 
ions of  that  section.  Thus  for  sixty  days  after  the  expiration 
of  the  time  allowed  to  the  suiTOgate  to  act,  and  thirty  days 
after  he  had  acted,  refusing  to  confirm  it,  and  had  made  a 
decree  removing  the  respondent,  the  latter  took  no  steps  in 
the  proceeding,  except  in  acquiescence  and  submission  to  such 
decision.  It  is  a  general,  if  not  universal,  rule  that  where 
power  to  act  in  a  tribunal  exists,  and  the  only  objection  to  its 
exercise  is  one  intended  for  the  benefit  and  designed,  for  the 
protection  of  the  party  complaining,  such  objection  must  be 
taken  at  the  earliest  practicable  opportunity  after  the  party 
becomes  aware  of  the  facts  on  which  its  validity  depends,  or 
it  will  be  held  to  have  been  waived  by  the  omission  to  urge  it 
seasonably.  '^  In  civil  cases  a  party  may  stipulate  away  all  his 
rights,  questions  of  jurisdiction  as  well  as  others,  and  he  may 
do  this  by  express  agreement,  by  acts  inconsistent  with  the 
objection,  or  by  his  silence  and  omission  to  present  the  proper 
points  when  he  ought  to  object."  {Cowenhoveti  v.  Ball^  118 
N.  Y.  231,  235 ;  Vose  v.  Cockcroft,  44  N.  Y.  415;  Fisher  v. 
Hepburn,  48  N.  Y.  41 ;  HUUm  v.  Fonda,  86  N.  Y.  339 ; 
Matter  of  N.  T.,  Z.  A  W.  B.  B.  Co.,  98  N.  Y.  447,  453 ; 
Shaffer  v.  Riseley,  114  N.  Y.  23 ;  Brady  v.  Nally,  151  N. 
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Y.  258,  264.)  Within  the  principle  of  these  authorities  we 
think  the  acts,  conduct  and  silence  of  the  respondent  con- 
stituted a  waiver  of  any  right  he  may  have  possessed  to 
require  the  entry  of  a  decree  as  of  course  confirming  the 
report  of  the  referee. 

The  surrogate  was  justified  in  declining  to  confirm  the 
report  of  the  referee,  as,  of  course,  upon  the  further  ground 
that  he  had  already  acted  upon  the  report  by  rejecting  it,  so 
far  as  the  ao-called  findings  were  concerned,  and  upon  the  evi- 
dence had  made  and  entered  what,  in  the  absence  of  the 
evidence  reported,  must  be  treated  as  a  proper  decree  tliereon. 
After  having  tlius  made  a  decree  by  which  the  proceeding 
was  finally  terminated,  he  could  not  be  required  to  act  upon 
the  report  for  a  second  time  while  that  decree  remained  unre- 
versed. In  other  words,  the  decree  made  was  a  final  deter- 
mination of  the  proceeding  before  him,  and  no  intermediate 
order  therein  could  be  properly  granted  until  the  decree 
already  made  was  vacated  or  set  aside.  The  surrogate  having 
made  and  entered  a  final  decree  his  power  to  act  upon  the 
report  was  spent,  and  he  could  not  l)e  I'equired  to  re-examine 
it ;  certainly  not  until  an  application  was  made  to  vacate  or 
set  it  aside,  which  was  not  done. 

These  considerations  lead  us  to  the  conclusion  that  the  order 
of  the  Appellate  Division  should  be  reversed,  and  the  orders 
of  the  surrogate  aflirmed,  with  costs. 

Parker,  Ch.  J.  (dissenting).  Five  months  after  the  motion 
to  confirm  the  referee's  report  herein  had  been  submitted  to 
the  surrogate  that  oflScer  undertook  to  set  aside  the  report, 
notwithstanding  the  statute  (section  2546,  Code  of  Civil  Pro.), 
which  declares  that  the  report  of  a  referee  "  shall  be  deemed 
to  have  been  confirmed  as  of  course  "  unless  action  affecting 
the  report  be  taken  by  the  surrogate  within  ninety  days  after 
its  final  submission  to  him.  The  Appellate  Division  held  that 
the  order  of  the  surrogate  attempting  to  set  aside  the  report 
was  without  power  inasmuch  as  the  report  had  already  been 
confirmed  by  the  operation  of  the  statute.     With  the  conclu- 
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siou  thus  reached  bj  that  court  I  am  in  agreement.  The 
statute  provides :  "  Unless  a  referee's  report  is  passed  upoa 
and  confirmed,  approved,  modified  or  rejected  by  a  surrogate 
within  ninety  days  after  it  has  been  submitted  to  him,  it  shall 
be  deemed  to  have  been  confirmed  as  of  course  and  a  decree 
to  that  effect  may  be  entered  by  any  party  interested  in  the 
proceeding  upon  two  days'  notice."  It  does  not  seem  as  if 
argument  were  needed  to  support  a  construction  of  the  stat- 
ute which  accords  precisely  with  its  reading,  but  there  are 
suggestions  that  can  be  made  touching  the  history  and  devel- 
opment of  the  statute,  its  purposes  and  the  phraseology 
employed,  which,  at  least,  tend  to  support  the  construction 
that  the  statute  on  its  face  seems  to  me  to  require. 

Firat^  as  to  the  history  and  development  of  the  statute. 
There  are  sixty-two  surrogates  in  this  state,  and  in  the  years 
that  have  gone  there  have  been  surrogates  who  were  not 
always  prompt  in  the  disposition  of  public  business,  and  such 
complaint  was  made  as  finally  led  to  an  attempt  to  secure 
relief  by  statute.  So,  in  1895,  the  section  of  the  Code  above 
referred  to  was  amended.  Prior  to  that  time  it  provided  for 
the  appointment  of  a  referee  by  a  surrogate  "to  taj^e  and 
report  *  *  *  evidence  upon  the  facts,  or  upon  a  specific 
question  of  fact ;  to  examine  an  account  rendered,  to  hear  and 
determine  all  questions,  arising  upon  the  settlement  of  such 
an  account,  which  the  surrogate  has  power  to  determine ;  and 
to  make  a  report  thereon  ;  subject,  however,  to  confirmation, 
or  modification  by  the  surrogate."  The  amendment  added  the 
words :  "  A  referee's  report  must  be  passed  upon  and  con- 
firmed, approved,  modified  or  rejected  by  a  surrogate  within 
sixty  days  after  it  has  been  submitted  to  him."  (Chapter  796 
of  the  Laws  of  1895.)  But  this  provision  proved  to  be 
ineffective,  for  if  the  surrogate  omitted  to  take  action  on  the 
report  the  parties  interested  were  helpless,  as  no  procedure 
was  provided  in  case  of  non-compliance.  Therefore,  the 
legislature  again  took  the  matter  up  in  1899  and  so  changed 
the  amendment  of  1895  as  to  read  as  first  above  quoted.  As 
thus  amended  it  extends  the  time  within  which  the  surrogate 
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may  act  from  sixty  to  ninety  days,  and  then  provides  that  in 
the  event  of  failure  to  act  within  that  time  the  report  shall 
be  deemed  to  have  been  confirmed  as  of  course. 

It  is  suggested  that  notwithstanding  the  statute  provides 
thus  emphatically  that  the  effect  of  non-action  by  the  surrogate 
for  a  given  time  shall  be  to  confirm  a  report,  the  subsequent 
clause,  that  a  decree  to  that  effect  may  be  entered  by  any  party 
interested  in  the  proceeding  upon  two  days'  notice,  so  qualifies 
and  limits  the  operation  of  the  statute  that  the  report  is  not 
confirmed  until  after  two  days'  notice  shall  have  been  given^ 
and  if  such  notice  be  not  given  the  report  will  not  be  con- 
firmed. In  the  first  place,  it  should  be  noted  that  the  time 
when  confirmation  takes  place  is  not  made  dependent  upon 
the  action  of  the  attorneys  or  parties,  but  upon  non-action  by 
the  surrogate.  It  is  not  indefinite,  as  it  would  necessarily  be 
if  dependent  upon  any  party  interested  in  the  proceeding 
causing  a  two  days'  notice  to  be  given.  But  it  is  definite, 
because  unless  the  surrogate  acts  within  ninety  days  from  the 
date  of  the  submission  the  report  ^^  shall  be  deemed  to  have 
been  confirmed  as  of  course."  It  is  not  to  be  confirmed  in 
the  future,  because  the  report  has  already  been  confirmed 
according  to  the  statute  when  the  ninety  days  have  passed 
without  action  by  the  surrogate.  Then,  speaking  as  of  that 
time,  the  statute  says :  '^  It  shall  be  deemed  to  have  been  con- 
firmed as  of  course."  The  subsequent  provision  that  a  decree 
to  that  effect  may  be  entered  upon  two  days'  notice  no  more 
postpones  the  hour  of  the  confirmation  of  the  report  than 
the  entry  of  judgment  after  an  affirmance  upon  appeal  post* 
pones  the  hour  of  the  decision  or  affects  the  fact  of  decision. 
After  the  order  of  affirmance,  which  disposes  of  the  case  so 
far  as  the  court  is  concerned,  there  yet  remain  questions  of 
costs  which  may  be  properly  included  in  a  judgment  to  be 
entered  on  the  order,  and  notice  of  their  taxation  is  required. 
So  in  this  case  the  report  of  the  referee  is  confirmed  by 
operation  of  law  and  the  result  is  precisely  the  same  as  if  the 
surrogate  had  confirmed  it.  In  either  event  the  orderly  and 
usual  disposition  of  the  matter  requires  an  order  or  decree 
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which  shall  make  sach  disposition  of  costs  and  disbursements 
of  the  proceeding  as  the  statate  and  practice  thereunder  may 
authorize  or  require. 

Such  is,  it  seems  to  me,  the  purpose  of  the  last  clause  of 
the  section  under  consideration,  and  any  other  construction  is 
not  only  unnatural,  but  tenets  to  nullify  the  statute.  If  the 
statute  he  so  construed  that  it  shall  be  held  to  mean  that  con- 
firmation of  the  report  does  not  take  place  as  a  matter  of 
courae  at  the  end  of  the  ninety  days,  but  shall  take  place  only 
after  a  decree  has  been  entered  upon  a  two  days'  notice  by 
any  party  interested  in  the  proceeding,  confirmation  by  opera- 
tion of  the  statute  never  takes  place ;  for  notice  must  first  be 
given  and  the  decree  be  actually  signed  by  the  surrogate 
before  there  can  be  confirmation,  and  until  that  event,  accord- 
ing to  the  views  expressed  in  the  prevailing  opinion,  the  sur- 
rogate may  elect  to  set  aside  the  report  although  many  times 
ninety  days  have  elapsed  since  the  submission  of  the  referee's 
report  to  him. 

I  advise  an  affirmance  of  the  order  of  the  Appellate 
Division. 

Haight  and  Landon,  JJ.  (and  Vann,  J.,  on  first  and 
second  grounds  in  opinion),  concur  with  Maetin,  J. 

O'Brien  and  Bartlett,  J  J.,  concur  with  Parker,  Ch.  J. 

Ordered  accordingly. 


The  People  of  the  State  of  New  York  ex  rel.  Anne  D. 
Thomson,  Respondent,  v.  Thomas  L.  Feitner  et  al.,  as  Com- 
missioners of  Taxes  and  Assessments  of  the  City  of  New 
York,  Appellants. 

1.  Tax  —  Certiorari  to  Review  Assessment  in  New  York  City — 
Provision  of  Tax  Law  as  to  Time  of  Application  not  Applicable. 
The  requirement  of  section  251  of  the  Tax  Law  (L.  1896,  ch.  908),  that 
a  petition  for  a  writ  of  certiorari  to  review  an  assessment  for  taxation 
must  be  presented  within  fifteen  days  after  the  completion  and  filing  of 
the  assessment  roll  and  the  first  posting  or  publication  of  the  notice 
thereof  as  required  by  law,  has  no  application  to  assessments  of  property 
in  New  York  city,  since  this  section  manifestly  refers  to  provisions  of 
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the  Tax  Law  which  apply  to  the  state  generally  but  not  to  the  city  of  New 
York  and  which  are  not  made  obligatory  therein  by  the  declaration  of  sec- 
tion 886  of  the  charter  of  said  city  (L.  1897,  ch.  878),  that  the  duties  there- 
tofore devolved  by  law  upon  assessing  officers  in  the  municipalities  con- 
solidated by  that  act  with  the  dty  of  New  York  should  be  vested  in  the 
board  of  taxes  and  assessments  in  that  city. 

2.  Assessment  by  Deputy  Commissioners  not  Final  —  Original 
Jurisdiction  of  Board  of  Taxes  and  Assessments.  Assessments  for 
taxation  in  the  city  of  New  York  made  by  deputy  tax  commissioners  are 
not  final  because  of  the  absence  of  complaint  or  proof  of  error  made 
before  them,  as  the  board  of  taxes  and  assessments  does  not,  in  the  matter 
of  the  correction  of  taxes,  sit  only  as  an  appellate  tribunal,  but  under 
the  various  provisions  of  the  charter  has  original  jurisdiction  to  assess, 
revise  and  cancel,  the  deputy  commissioners  being  in  no  sense  independent 
officers,  but  performing  their  duties  under  the  direction  and  supervision 
vof  the  board  subject  to  its  approval. 

8.  Sufficiency  of  Application  to  Reduce  Assessment.  An  applica- 
tion to  the  commissioners  of  taxes  and  assessments  in  the  borough  of 
Manhattan  for  a  reduction  of  the  assessed  valuation  of  real  estate,  which, 
after  describing  the  property  and  pointing  out  that  for  the  purposes  of 
sale  and  improvement  it  is  rendered  of  small  value  because  of  its  narrow 
frontage,  and  the  fact  that  on  each  side  of  it  are  modern  buildings,  shows 
its  rental  value  for  the  previous  three  years,  together  with  the  highest 
valuation  ever  placed  upon  the  property  and  the  best  o£fer  ever  made,  and 
states  that  the  reason  of  the  low  valuation  is  that  the  lot  is  too  narrow 
for  a  high  office  building  and  the  bt^lding  itself  is  old  and  out  of  date, 
sufficiently  states  the  ground  of  objection,  under  section  895  of  the  charte* 
to  enable  the  commissioners  to  act  thereon. 

4.  Failure  to  Take  Testimony  on  Application  not  a  Jurisdic- 
tional Defect.  The  failure  to  take  testimony  upon  the  application  is 
not  a  jurisdictional  defect  which  will  preclude  the  owner  from  suing  out  an 
writ  of  certiorari  to  review  the  determination  of  the  commissioners  deny- 
ing her  application,  where  the  commissioners  passed  upon  the  facts  con- 
tained in  her  written  application,  which  were  sufficiently  set  forth  therein 
for  them  to  act  intelligently,  supplemented  by  the  recommendation  of  the 
deputy  who  acted  in  making  the  assessment. 

6.  Return  to  Writ  of  Certiorari  not  Conclusive.  It  need  not 
appear  from  the  return  to  a  writ  of  certiorari  to  review  an  assessment  for 
taxation  that  the  relator  has  been  aggrieved  before  the  court  has  juris- 
diction to  grant  the  writ,  since,  under  the  provision  of  section  258  of  the 
Tax  Law  (L.  1896,  ch.  908),  that  the  court  may  take  testimony  itself,  or 
by  a  referee,  if  upon  the  hearing  it  shall  appear  necessary  to  the  disposition 
of  the  matter,  the  return  is  not  conclusive. 

6.  Right  to  Take  Testimony  on  Hearing.  The  right  of  relator  to 
have  testimony  taken  on  certiorari  to  review  an  assessment  for  taxation  is 
not  an  appeal  to  the  discretion  of  the  court  ^  QU  a  motion  for  a  new  trial; 
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but  is  a  substantial  rigbt  which  must  be  granted,  where  issues  of  fact  are 
framed  by  the  petition  and  retura,  and  evidence  is  necessary  for  their 
proper  disposition,  since  the  provision  of  section  253  of  the  Tax  Law,  that 
the  court  may  take  such  testimony  when  necessary  for  the  proper  dispo- 
sition of  the  matter,  must  be  regardeil  as  mandatory . 
PeopU  ex  rel.  Thomson  v,  Feitner,  61  App.  Div.  117,  affirmed. 

(Argued  October  3,  1901;  decided  November  12,  1901.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  May  23,  11)01,  which  affirmed  an  order  of 
Special  Term  denying  a  motion  of  the  defendants  to  quash  a 
writ  of  certiorari  to  review  their  action  in  assessing  certain 
real  estate  belonging  to  relator  and  granting  relator's  motion 
for  the  appointment  of  a  referee. 

The  facts,  so  far  as  material,  and  the  questiou  certified  are 
stated  in  the  opinion. 

Jo/ifL  W/ialeuy  Corporation  Cowisel  {James  M,  Ward  of 
counsel),  for  appellants.  The  assessments  made  by  the  deputy 
tax  comuiissioners  are  made  under  authority  of  law  by  such 
deputies,  as  independent  ofKcers,  and,  in  the  absence  of  com- 
plaint and  ])roper  proof  of  error  in  such  assessments,  the 
assessments  so  made  are  final.  (L.  1897,  ch.  378,  §  889 ; 
People  e^  rel,  v.  Barker^  l-A  Misc.  Rep.  360.)  The  appellants, 
the  board  of  taxes  and  assessments,  in  the  matter  of  the 
correction  of  assessments,  sit  only  as  an  appellate  tribunal. 
(L.  1897,  ch.  37S,  g§  895-808,  899.)  The  charter  provides  a 
very  precise  method  of  invoking  the  appellate  jurisdiction  of 
the  board  of  taxes.  (L.  1897,  ch.  378,  §§  892,  895,  898.)  An 
application  at  Special  Term  to  take  testimony  or  refer  is  in 
the  nature  of  an  application  for  a  new  trial  directed  to  the 
discretion  of  the  court,  and  must  be  governed  by  the  same 
rule  as  governs  applications  for  new  trials  in  proceedings  at 
law.  {People  ex  rel.  v.  Barker^  152  N.  Y.  431 ;  People  ex 
rel.  v.  Feitner^  43  App.  Div.  198.)  At  the  time  that  the  peti- 
tion for  the  writ  of  certiorari  in  this  proceeding  was  presented 
to  the  court,  the  court  was  without  jurisdiction  to  entertain  the 
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proceeding  aad  allow  the  writ,  because  the  time  within  which 
the  Tax  Law  requires  tlie  petition  for  a  writ  of  certiorari  to 
be  presented  to  the  court  had  expired.  {People  ex  reL  v. 
Tow7i  of  Greenhurgh^  43  Hun,  637  ;  Matter  of  Corwin^  135 
N.  Y.  249 ;  U.  S.  Trust  Co.  v.  Mayor,  etc.,  144  N.  Y.  493 ; 
People  ex  rel.  v.  Barker,  152  N.  Y.  430;  People  ex  reh  v. 
Feit^iei*,  30  Misc.  Rep.  648 ;  People  ex  rel.  v.  Town  of  Oreefi- 
hurgh,  106  N.  Y.  671.) 

Leo  Everett  and  Charles  M.  Hough  for  respondent.  The 
court  has  no  jurisdiction  to  entertain  this  appeal.  (Matter 
of  Robinson,  160  N.  Y.  448 ;  Matter  of  Coatsworth,  160  N. 
Y.  114;  Blaschho  v.  Wurster,  156  N.  Y.  437;  Schench  v. 
Barnes^  156  N.  Y.  316 ;  Steinway  v.  von  Bemuth,  167  N. 
Y.  498 ;  People  ex  rel  v.  Barker,  155  K  Y.  308.)  The  jus- 
tice at  Special  Term  was  required  to  entertain  the  proceeding 
for  a  review  of  the  assessment  of  the  relator's  property  upon 
the  facts  alleged  in  the  petition,  writ  and  return.  {People  ex 
rel.  V.  Feitner,  43  App.  Div.  198 ;  People  ex  rel.  v.  Bd.  of 
Suprs.y  51  N.  Y.  401 ;  People  ex  rel.  v.  Barker,  152  N.  Y. 
417 ;  Matter  of  Winegard,  78  Hun,  58.)  The  writ  of  cer- 
tiorari was  applied  for  within  the  time  required  by  law. 
{People  ex  rel.  v.  Barker,  22  App.  Div.  161 ;  People  ex  rd. 
y.  Feitner,  51  App.  Div.  196 ;  People  ex  rel.  v.  FeUner,  30 
Misc.  Rep.  646 ;  People  ex  rel.  v.  Feitner,  49  App.  Div.  385 ; 
163  N.  Y.  384.) 

Bartlbtt,  J.  This  is  a  proceeding  by  certiorari  to  review 
an  assessment  for  the  purpose  of  taxation  in  the  year  1899  of 
certain  real  property  in  the  borough  of  Manhattan,  city  of 
New  York,  known  as  No.  38  Wall  street,  which  consists  of  a 
lot  twenty-one  feet  six  inches  front  by  ninety-six  feet  four 
inches  deep,  substantially  covered  by  a  building  six  stories  in 
height.  This  property  was  assessed  for  the  year  1899  at  the 
sum  of  $270,000,  an  increase  of  $105,000  over  the  assessment 
for  the  year  preceding  and  for  several  years  prior  thereto. 

The  relator,  between  the  second  Monday  of  January,  1899, 
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and  the  first  day  of  May  in  that  year,  presented  to  the  defend- 
ants, commissioners  of  taxes  and  assessments,  and  filed  in 
their  office,  a  statement  in  writing,  duly  verified,  claiming  a 
reduction  of  the  assessment  on  the  ground  that  it  was  errone- 
ous by  reason  of  overvaluation  and  inequality.  The  com- 
missioners, after  due  consideration,  refused  to  reduce  the 
assessment. 

As  required  by  law  the  commissioners  delivered  the  assess- 
ment roll  to  the  municipal  assembly  of  the  city  of  New  York 
on  the  first  Monday  of  July,  1899. 

On  the  14th  day  of  August  following  the  relator  filed  a 
petition  in  the  Supreme  Court  alleging  overvaluation  and 
inequality,  and  a  writ  of  certiorari  was  issued  thereon  directed 
to  the  commissioners  pursuant  to  the  provisions  of  the  Greater 
New  York  charter  (§  906).  The  commissioners  filed  their 
return  in  compliance  with  the  terms  of  the  writ  and  thereafter 
the  relator  brought  the  proceeding  on  to  be  heard  before  the 
Special  Term.  At  that  hearing  the  relator  abandoned  her  alle- 
gation of  inequality  and  raised  only  the  question  of  overvalua- 
tion ;  she  also  moved  upon  the  petition  and  return  for  the 
appointment  of  a  referee  to  take  evidence  upon  the  issue  of 
overvaluation.  At  the  same  time  the  commissioners  moved 
to  quash  the  writ  and  deny  relator's  motion  on  two  grounds : 
(1)  That  the  petition  for  writ  of  certiorari  had  not  been  applied 
for  within  the  time  required  by  law ;  (2)  that  the  proceedings 
taken  by  the  relator  before  the  commissioners  of  taxes,  as  set 
out  in  the  return  to  the  writ,  were  irregular  and  disqualified 
her  to  take  this  proceeding. 

The  court  denied  the  motion  of  the  commissioners  and 
granted  an  order  appointing  a  referee  to  take  evidence  upon 
the  issues  raised  by  the  petition  and  return  and  to  report  the 
same  to  the  court  with  his  findings  and  conclusions.  On 
appeal  the  Appellate  Division,  by  a  divided  court,  affirmed 
this  order.     (61  App.  Div.  117.) 

On  motion  of  the  commissioners  the  Appellate  Division 
certified  that  there  was  a  question  of  law  which,  in  its  opinion, 
ought  to  be  reviewed  by  the  Court  of  Appeals,  to  wit,  "  Did 


446  People  ex  rel.  Thomson  v,  FEiTNEtt.  [Xo7., 


Opinion  of  the  Court,  per  Bartlett,  J.  [Vol.  168. 

the  facts  alleged  in*  the  petition  and  the  writ  of  certiorari 
granted  thereon,  with  the  return  thereto,  require  the  court  to 
entertain  the  proceeding  for  a  review  of  the  assessment  of  the 
property  described  in  the  petition,  belonging  to  the  relator, 
and  to  appoint  a  referee  to  take  testimony  therein  ? " 

Tlie  counsel  for  the  relator  suggests  that  this  is  a  double 
question,  involving  the  inquiry,  ^V/*^,  whether  the  court  was 
required  to  entertain  this  proceeding;  and^  second^  whether 
the  court  was  required  to  appoint  a  referee  to  take  testimony. 

We  overrule  this  objection  and  shall  consider  the  question 
as  certilied. 

As  to  the  preliminary  objection  interposed  by  the  commis- 
sioners, that  the  petition  for  tlie  writ  was  not  applied  for 
within  fifteen  days,  as  required  by  the  Tax  Law  (Laws  of 
1896,  chap.  908,  §  251),  we  are  of  opinion  that  this  provision 
has  no  application  to  the  case  at  bar.  The  relator  contends 
that  strictly  construing  the  question  as  certified  to  this  court 
this  point  is  not  raised  and  that  ve  are  confined  to  the  ques- 
tion whether  the  facts  alleged  in  the  petition  are  sufficient  to 
authorize  the  issuing  of  the  writ.  It  must  be  admitted  that 
the  point  is  not  without  force,  but  we  are  inclined  to  dispose 
of  this  question  on  tlie  merits. 

In  People  ex  rel,  Waskmgtoii  Bitilding  Co,  v.  Feitner 
(163  N.  Y.  384),  while  the  point  now  before  us  was  raised  in 
a  motion  to  quash  or  supersede  the  writ  upon  six  enumerated 
grounds,  this  court  in  a  brief  prevailing  opinion  held  that  the 
writ  had  been  properly  quashed,  and  that  the  courts  below 
rightly  decided  the  question  presented,  and  approved  the 
reasoning  which  led  to  their  determination.  This  case  is 
reported  below  in  49  App.  Div.  385.  Mr.  Justice  Rumsey 
closes  his  opinion  as  follows  :  "  As  to  the  objection  that  the  writ 
was  not  sued  out  in  time,  we  have  nothing  to  add  to  what  was 
said  in  PeopU  ex  rel,  Bronx  Gas  &  EL  Co,  v.  Barker  (22  Apj). 
Div.  161)."  In  that  case  the  Appellate  Division  of  the  first 
department  held  that  the  provisions  of  the  (xeneral  Tax  Law, 
relative  to  the  time  when  a  petition  to  review  an  alleged 
illegal  assessment  must  be  presented  to  the  court,  have  no 
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application  to  assessments  for  taxation  made  in  the  city  of 
New  York  which  were  exclusively  controlled  by  the  provisions 
of  the  Consolidation  Act.  As  the  point  was  jurisdictional  it 
is  clear  that  this  court  adopted  the  conclusion  reached  in  the 
case  last  cited. 

The  Greater  New  York  charter  is  silent  as  to  the  time  in 
which  an  application  for  a  writ  must  be  made. 

The  Code  of  Civil  Procedure  (§  2125)  provides  that  a  writ 
of  certiorari  to  review  a  determination  must  be  granted  and 
served  within  four  calendar  months  after  the  determination  to 
be  reviewed  becomes  final  and  binding  npon  the  relator.  As 
this  application  for  the  writ  was  made  within  four  months 
from  the  time  the  tax  became  final,  it  is  unnecessary  to  deter- 
mine whether  the  relator's  time  to  file  her  petition  is  governed 
by  this  provision  of  the  Code  or  whether  absence  of  legislation 
on  the  subject  leaves  the  time  indefinite. 

The  amended  charter  (Ch.  466,  Laws  1901,  §  906),  to  take 
effect  January  1st,  1902,  limits  the  time  in  which  to  apply  for 
the  writ  to  the  first  day  of  November  in  the  ^y ear  in  which  the 
determination  sought  to  be  reviewed  was  made. 

If  the  question  be  regarded  as  an  open  one  in  this  court,  it 
seems  clear  that  the  provisions  of  the  Tax  Law  have  no 
application. 

Section  251  of  that  law  provides  that  the  petition  must  be 
presented  within  fifteen  days  after  the  completion  and  filing 
of  the  assessment  roll  and  the  first  posting  or  publication  of 
the  notice  thereof  as  required  by  law.  This,  concededly, 
refers  to  section  thirty-eight  of  the  Tax  Law,  which  provides 
that  the  assessment  roll,  when  completed,  shall  be  filed  on 
or  before  September  first  in  the  oflice  of  the  town  or  city 
clerk,  there  to  remain  for  fifteen  days  for  public  inspection. 
This  section  also  requires  the  assessors  to  forthwith  post  a 
notice  in  a  certain  manner  and  to  publish  it  in  one  or  more 
newspapers  in  the  proper  town  or  city.  This  notice  is  to  the 
effect  that  the  assessment  roll  has  been  finally  completed,  filed 
and  will  be  opened  to  public  inspection.  These  particular 
provisions  apply  to  the  state  generally,  but  not  to  the  city 
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of  New  York,  where  the  assessment  roll  is  i^ot  completed  in 
September,  but  is  certified  to  the  municipal  assembly  on  the 
first  Monday  of  July.    (§  907.) 

The  commissioners  in  their  return  to  the  writ  state  that 
in  accordance  with  the  provisions  of  section  thirty-eight  of 
the  Tax  Law,  which  provisions  they  allege  are  required  to 
be  observed  by  them  by  virtue  of  section  886  of  the  Greater 
New  York  charter,  they  did  on  certain  days  cause  to  be  pub- 
lished in  the  city  of  New  York  a  notice  of  such  filing  with 
the  municipal  assembly,  and  that  the  assessment  rolls  would 
remain  open  for  public  inspection  for  a  period  of  fifteen  days. 

Section  886  of  the  charter  above  referred  to  reads :  "  All 
of  the  rights,  powers  and  duties  heretofore  devolved  by  law 
upon  the  board  of  taxes  and  assessments  in  the  city  of 
New  York,  upon  the  department  of  assessment  of  the  city 
of  Brooklyn,  and  upon  like  departments,  boards  or  officers  of 
taxes  and  assessments  other  than  for  street  improvements  in 
the  other  municipal  and  public  corporations  or  parts  of 
municipal  and  public  corporations  consolidated  by  this  act 
with  the  municipal  corporation  known  as  the  mayor,  alder- 
men and  commonalty  of  the  city  of  New  York  are  hereby 
devolved,  unless  otherwise  herein  expressly  provided,  upon 
and  vested  in  the  board  of  taxes  and  assessments  in  The 
City  of  New  York." 

There  is  nothing  in  this  section  that  requires  the  provisions 
of  section  thirty-eight  of  the  Tax  Law  to  be  observed  by  the 
commissioners  of  taxes  and  assessments  in  the  city  of  New 
York.  The  object  of  the  section  quoted  is  to  bring  the  outly- 
ing cities  and  villages  that  were  consolidated  with  the  old  city 
of  New  York  within  the  statutory  provisions  applicable  to 
the  latter  and  to  vest  the  board  of  taxes  and  assessments  with 
all  of  the  rights,  powers  and  duties  devolved  by  law  upon  the 
tax  department  of  the  various  municipalities.  The  publica- 
tion as  set  forth  in  the  return,  having  no  authority  of  law,  is 
without  effect.  The  application  for  the  writ  was  seasonably 
made  and  this  proceeding  was  regularly  before  the  Special 
Term. 
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The  relator's  application  to  the  Supreme  Court  is  attacked 
upon  the  merits  on  two  distinct  grounds :  (1)  That  the  neces- 
sary steps  were  not  taken,  looking  to  a  reduction  of  the  assess- 
ment, between  the  second  Monday  of  January  and  the 
thirtieth  day  of  April,  that  would  authorize  the  relator  to 
apply  to  the  commissioners  of  taxes  and  assessments  for  a 
reduction  of  the  assessment ;  (2)  that  assuming  the  application 
to  have  been  regular,  the  petition  presented  to  the  Special 
Term  was  insufficient. 

The  first  ground  involves  a  construction  of  the  provisions 
of  the  Greater  New  York  charter  relating  to  taxes  and  assess- 
ments, as  the  learned  counsel  representing  the  city  of  New 
York,  in  an  able  and  interesting  argument,  insisted  that  in 
giving  effect  to  the  charter  certain  of  its  provisions  and  the 
requirements  of  the  Tax  Law  have  been  repeatedly  ignored 
by  the  lower  courts. 

We  agree  with  the  first  position  assumed  by  counsel  that 
the  scheme  of  assessment  and  taxation  provided  for  the  city 
of  New  York  has  no  similarity  to  the  general  law  applicable 
to  the  other  portions  of  the  State. 

The  other  positions  of  the  appellants'  counsel  are  as  fol- 
lows :  That  the  assessments  by  deputy  tax  commissioners  are 
made  under  authority  of  law  by  such  deputies  as  independent 
officers,  and  in  the  absence  of  complaint  and  proper  proof  of 
error  their  a^essments  are  final ;  that  the  appellant,  the  board 
of  taxes  and  assessments,  in  the  matter  of  the  correction  of 
assessments,  sits  only  as  an  appellate  tribunal ;  that  the  charter 
provides  a  precise  method  of  invoking  the  appellate  jurisdic- 
tion of  the  board  of  taxes  and  assessments ;  that  unless  these 
provisions  are  strictly  complied  with  the  Supreme  Coiwt  has 
no  jurisdiction  to  review  a  determination  of  the  tax  commis- 
sioners affirming  a  valuation  fixed  by  their  deputies ;  that  it 
must  appear  from  the  return  that  for  any  of  the  reasons  stated 
in  the  petition  the  relator  has  been  aggrieved  before  the  court 
has  jurisdiction  to  grant  the  writ ;  that  an  application  at  Spe- 
cial Term  to  take  testimonv  or  refer  is  in  the  nature  of  a 
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motion  for  a  new  trial  addressed  to  the  discretion  of  the 
court,  and  must  be  governed  by  the  same  rale  as  applies  to  a 
•motion  for  a  new  trial  in  proceedings  at  law. 

These  positions  of  counsel  will  be  considered  in  <!onnection 
with  the  provisions  of  the  charter  and  the  facts  set  forth  in 
relator's  application  and  petition. 

The  contention  that  the  assessments  of  the  deputy  commis- 
sioners are  final,  in  the  absence  of  complaint  and  proof  of 
error  made  before  them,  and  that  the  board  of  taxes  and 
assessments  sits  only  as  an  appellate  tribunal,  is  unsupported 
by  the  provisions  of  the  charter  and  contrary  to  the  practical 
construction  given  to  them  by  the  appellants,  the  commis- 
sioners of  taxes  and  assessments. 

It  is  first  necessary  to  ascertain  the  precise  powers  and  duties 
of  the  deputy  tax  commissioners.  The  cliarter  requires  (§  887) 
the  board  of  taxes  and  iassessments  to  appoint  deputy  tax  com- 
missioners, not  exceeding  forty,  who  shall  perform  under  the 
direction  and  supervision  of  the  board  such  duties  as  it  sliall 
prescribe.  The  board  is  required  to  give  to  the  deputies  such 
directions  as  it  shall  deem  expedient  to  secure  in  all  the  bor- 
oughs and  parts  of  the  city  equality  of  valuation  of  property 
for  the  purposes  of  taxation.  The  deputies  hold  their  office 
•  during  the  pleasure  of  the  board  and  are  subject  to  removal 
as  the  deputies  in  other  city  departments. 

Thero  is  nothing  in  this  section  to  indicate  that  the  depu- 
ties are  independent  officers,  but  on  the  contrary  they  are 
under  the  direction  and  supervision  of  the  board  and  remov- 
able at  its  pleasure. 

It  is  made  the  duty  of  the  deputies  (§  889),  under  the  direc- 
tion of  the  board  of  taxes  and  assessments,  to  assess  all  the 
taxable  property  in  their  several  districts,  and  to  furnish  the 
board  with  a  detailed  statement  thereof,  under  oath,  with 
such  other  information  as  the  board  may,  from  time  to  time, 
require. 

We  find  here,  as  in  section  887,  the  deputies  acting  under 
•the  direction  of  the  board  and  reporting  to  it. 

It  is  required  (§  890)  that  there  shall  be  an  office  of  the 
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department  of  taxes  and  assessments  in  tlie  boroughs  of  Brook- 
lyn, Queens,  Kidimond  and  tlie  Bronx,  at  which  the  dilties 
of  the  department  of  taxes  and  assessments  in  the  several 
boconghs  shall,  under  the  direction  of  the  lx)ard  of  taxes  and 
assessments,  be  performed  by  such  number  of  the  deputies,'  or 
other  employeea  of  the  department^  as  are  deemed  necessary  find 
assigned  to  such  duty.  Such  offices  are  made  in  law  a  part 
of  the  main  office  of  the  department  which  is  required  to  be 
maintained  in  the  borough  of  Manhattan.  The  remaining 
provisions  of  this  section  are  not  material. 

Here  again  we  find  the  deputies  under  the  direction  of  the 
board  and  required,  as  were  other  employees,  to  perform  such 
duties  as  were  assigned  them. 

It  is  provided  (§  892)  that  there  shall  be  kept  in  the  several 
offices  established  by  the  department  of  taxes  and  assessments 
books  to  be  called  "  The  annual  record  of  the  assessed  valua- 
tion of  real  and  personal  estate  of  the  borough  of ," 

which  are  to  be  open  for  examination  and  correction  from 
the  second  Monday  in  January  until  the  first  day  of  May  in 
each  year. 

Applications  for  the  correction  of  assessments  are  governed 
by  section  895,  which  reads  as  follows:  "During  the  time 
that  books  shall  be  open  to  public  inspection  as  aforesaid, 
application  may  be  made  by  any  person  or  corpomtion  claim- 
ing to  be  aggrieved  by  the  assessed  valuation  of  real  or  per- 
sonal estate,  to  have  the  same  corrected.  If  such  application 
be  made  in  relation  to  the  assessed  valuation  of  real  estate,  it 
must  be  made  in  writing,  stating  the  ground  of  objection 
thereto.  The  board  of  taxes  and  assessments  shall  examine 
into  the  complaint,  as  herein  provided,  and  if  in  their  judg- 
ment the  assessment  is  erroneous  they  shall  cause  the  same  to 
be  corrected.  If  such  application  be  made  in  relation  to  the 
assessed  valuation  of  personal  estate,  the  applicant  shall  be 
examined  under  oath  by  a  commissioner  of  taxes  and  assess- 
ments or  a  deputy  tax  commissioner,  as  herein  provided,  who 
are  hereby  authorized  to  administer  such  oath,  and  if  the 
Bfisessment  as  hereinafter  provided   be  determined  by  the 
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board  of  taxes  and  assessments  to  be  erroneous,  it  shall  cause 
the  same  to  be  corrected,  and  fix  the  amount  of  such  assess- 
ment as  the  board  of  taxes  and  assessments  may  believe  to 
be  just,  and  declare  its  decision  upon  such  appHcation  within 
the  time  and  in  the  manner  hereinafter  provided.  But 
the  commissioners  of  taxes  and  assessments  may,  during  the 
month  of  May  in  any  year,  act  upon  appheations  for  the 
reduction  of  assessments  upon  eitlier  real  or  personal  property 
filed  in  their  offices  on  or  before  the  thirtieth  day  of  April 
preceding,  and  cause  the  amount,  of  any  assessment  as  cor- 
rected by  the  board  of  taxes  and  assessments  to  be  entered 
upon  the  assessment  rolls  for  the  year  in  which  such  correc- 
tion may  be  made." 

It  will  be  observed  that  during  the  period  of  inspection 
any  person  or  corporation  can  apply  for  correction ;  that  if 
application  is  in  relation  to  the  assessed  valuation  of  real 
estate  it  must  be  in  writing  stating  the  ground  of  objection 
thereto.  It  is  then  made  the  duty  of  the  board  of  taxes  and 
assessments  to  examine  into  the  complaint  "  as  herein  pro- 
vided," and  correct  the  assessment  if  in  their  judgment  there 
is  error.  If  the  application  involves  personal  estate  the 
applicant  shall  be  examined  under  oath  by  a  commiaaioner  or 
a  deputy  "as  herein  provided,"  and  if  the  assessment  be 
determined  by  the  board  to  be  en'oneous,  it  shall  cause  the 
same  to  be  corrected. 

Bv  the  last  sentence  of  the  section  the  commissioners  can, 
during  the  month  of  May,  act  upon  applications  for  the 
reduction  of  assessments  upon  either  real  or  personal  prop- 
erty filed  in  their  office  before  the  thirtieth  day  of  April 
preceding. 

This  section  gives  no  support  to  the  contention  that  the 
board  of  taxes  and  assessments  sits  only  as  an  appellate  tri- 
bunal, but,  on  the  contrary,  expressly  provides  that  under 
certain  circumstances  the  applicant  for  correction  of  assess- 
ment shall  be  examined  under  oath  by  a  commissioner. 

The  provision  in  this  section  that  the  commissioners  or  their 
deputies  shall  proceed  "  as  herein  provided  "  evidently  refers 


1901.]  People  ex  eel.  Thomson  v.  Feitnbr,  458 

N.  Y.  Rep.]        Opinion  of  the  Court,  per  Bartlett,  J. 

to  section  898  which  deals  with  the  appIicatioD  for  the  revision 
and  cancellation  of  assessments  in  the  several  boroughs. 

This  latter  section  provides,  in  substance,  that  the  board 
shall  designate  one  or  more  deputies  in  each  of  the  boroughs 
where  an  o£3ce  of  the  department  is  maintained,  who  shall 
receive  applications  for  revision  and  cancellation  of  assess- 
ments in  their  respective  boroughs,  take  testimony  on  such 
applications  and  reduce  the  same  to  writing  and  transmit  the 
same  to  the  board  of  taxes  and  assessments  in  the  borough  of 
Manhattan,  or  to  the  office  of  any  borough  the  board  may 
prescribe  with  his  recmnmendation. 

Then  follow  provisions  conferring  on  deputies  the  power  to 
administer  oaths  and  requiring  them  to  transmit  evidence  to 
the  board  within  ten  days. 

The  section  then  provides-  that  where  the  evidence  is  taken 
by  the  board  of  taxes  and  assessments  decision  shall  be 
rendered  within  thirty  days  after  the  hearing  is  closed ;  and 
where  evidence  is  taken  by  any  commissioner,  or  a  deputy, 
the.  determination  of  the  board  shall  be  rendered  within  thirty 
days  after  the  application  and  the  testimony  have  been  filed 
with  the  board  at  the  main  office  of  the  department  in  the 
borough  of  Manhattan. 

This  section  confers  upon  the  commissioners  of  taxes  and 
assessments  original  jurisdiction  in  the  matter  of  revision  and 
cancellation  and  limits  the  deputy  to  the  mere  taking  of  testi- 
mony which  he  is  to  transmit  to  the  board,  not  with  his  decis- 
ion, but  his  recommendation.  The  use  of  the  latter  word  is' 
most  significant. 

The  entire  scheme  of  taxation  as  contained  in  the  sections  of 
the  charter  to  which  we  have  referred,  and  a  few  others  unnec- 
essary to  discuss  in  detail,  is  harmonious  and  clearly  discloses 
the  legislative  intention  to  vest  in  the  board  of  taxes  and  assess- 
ments the  full  power  to  assess,  revise  and  cancel.  The  deputy 
commissioners  are  in  no  sense  independent  officers,  but  perform 
all  their  duties  under  the  direction  and  supervision  of  the 
board  and  subject  to  its  approval. 

Their  assessments  of  property  are  under  the  direction  and 
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supervision  of  the  board  (§  889),  and  they  are  required  to 
report  to  it  a  detailed  statement  of  their  proceedings ;  and 
their  hearing  of  applications  to  revise  and  cancel  results  in 
nothing  more  than  a  recommendation  (§  898). 

The  main  office  of  the  board  is  in  the  borough  of  Manhat- 
tan, but  the  convenience  of  both  the  taxpayers  and  the  board 
required  that  branch  offices  should  be  maintained  in  the  out- 
lying boroughs  of  Brooklyn,  Queens,  Richmond  and  the  Bronx 
(§  890),  but  the  proceedings  in  all  of  these  offices .  are  under 
the  direction  and  supervision  of  the  board. 

A  careful  reading  of  all  the  provisions  of  the  charter  relat- 
ing to  this  general  subject  shows  a  legislative  intention  to  con- 
stitute the  board  of  taxes  and  assessments  a  tribunal  of  the 
amplest  original  jurisdiction  and  not  to  limit  it  to  sitting 
only  on  appeals  from  the  determination  of  the  deputy 
commissioners. 

The  next  question  is  whether  the  relator  was  regular  in  her 
application  to  the  commissioners  of  taxes  and  assessments  for 
a  reduction  of  the  valuation  of  her  property,  and  whether 
upon  the  denial  of  the  prayer  of  her  petition  she  was  entitled 
to  apply  for  a  writ  of  certiorari  to  review  the  determination 
of  the  commissioners  in  the  Supreme  Court  (§  90t>  of  the 
charter). 

As  the  real  estate  involved  is  located  in  the  old  city  of  New 
York  the  relator  applied  to  the  commissioners  of  taxes  and 
assessments  in  the  borough  of  Manhattan ;  and  as  it  related  to 
the  assessed  valuation  of  real  estate  her  application  was  in  writ- 
ing, stating  the  ground  of  objection  thereto  (§  895). 

After  describing  the  property  it  deals  with  the  subject  of 
its  value  with  considerable  detail,  showing  the  lot  is  only 
twenty-one  feet  six  inches  in  width,  known  as  No.  38  Wall 
street,  which  is  the  center  of  that  busy  locality.  It  points 
out  that  the  property,  for  the  purposes  of  sale  and  improve- 
ment, is  rendered  of  small  value  by  reason  of  its  narrow 
frontage  and  the  fact  that  on  each  side  of  it  are  modern  build- 
ings, one  owned  by  the  Gallatin  Bank  and  the  other  by  the  ^ 
Manhattan  Company.     It  further  avers  that  the  property. 
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which  is  assessed  at  $270,000  in  vahie,  contains  no  apparatus 
for  generating  heat  or  electric  light,  both  having  to  be  taken 
from  outside ;.  and  that  the  rental  value  of  the  premises  was  in 
1896,  $4,405.86;  in  1897,  $2,762.18,  and  in  1898,  $3,059.02; 
that  the  higbest  valuation  that  had  ever  been  placed  upon  the 
property  was  $150,000,  and  the  best  offer  ever  made  $135^000 ; 
that  the  reason  of  this  low  valuation  in  selling  price  is  that 
the  lot  of  land  is  too  narrow  for  a  high  office  building  and  the 
building  itself  is  old  and  out  of  date. 

There  were  certainly  facts  enough  set  forth  in  this  applica- 
tion for  the  commissioners  to  have  acted  upon  intelligently, 
and  the  record  shows  that  they  did  so  act  and  sought  infonna- 
tion  from  the  deputy  tax  commissioner  who  made  this  original 
assessment,  and  have  annexed  to  their  return  his  report  made, 
on  May  second,  1899,  wherein  he  states,  "I  have  examined 
the  complaint  in  the  within  application  and  find  the  property 
equitably  assessed  and  in  proportion  to  other  property  of  a 
like  character." 

This  shows  a  practical  construction  of  the  law  by  the  com- 
missioners, and  that  they  did  not  regard  it  as  essential  to  their 
action  that  the  relator  sliould  have  taken  testimony  before  this^ 
deputy  commissioner,  as  they  applied  to  the  latter  without 
notice  to  the  relator  and  made  use  of  his  reply  in  part  as  the 
basis  of  their  action. 

The  commissioners  undoubtedly  could  have  examined  wit- 
nesses on  their  own  behalf,  or  required  the  relator  to  produce 
witnesses  to  be  examined  before  a  commissioner,  or  a  deputy, 
in  support  of  the  application. 

It  would  also  have  been  proper  for  the  relator  to  have 
requested  an  opportunity  to  examine  witnesses  on  her  own 
behalf.  We  do  not,  however,  regard  the  failure  to  take  testi- 
mony as  a  jurisdictional  defect  which  would  preclude  a  relator 
from  suing  out  a  writ  of  certiorari. 

The  taking  of  testimony  in  many  cases  is  wholly  unneces- 
sary, foi;  the  reason  that  the  application  in  writing  sets  forth 
undisputed  facts,  and  it  is  for  the  commissioners  to  pass  upon 
their  sufficiency  in  the  first  instance, 
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The  case  before  us  is  an  illastratioa  of  such  a  situation ;  the 
commissioners  passed  tipon  the  facts  contained  in  the  written 
application,  supplemented  by  the  recommendation  of  their 
deputy  who  acted  in  making  the  assessment. 

A  relator  undoubtedly  has  the  legal  right  to  swoar  witnesses 
in  support  of  his  application  to  revise  or  cancel  an  assessment, 
and  if  his  request  for  permission  to  do  so  is  denied  by  a  coni- 
missioner  or  a  deputy,  he  can  secure  his  day  in  court  by  suing 
out  a  writ  of  certiorari. 

In  the  case  at  bar  the  relator's  application  to  the  commis- 
sioners was  in  conformity  to  the  statute,  and  upon  a  denial  of 
her  request  for  a  reduction  of  the  assessment,  she  was  in  a 
proper  situation  to  make  application  to  the  Supreme  Court  for 
a  writ  of  certiorari  to  review  the  proceeding. 

We  will  now  consider  the  appellant's  contention  that  the 
proceeding  in  the  Supreme  Court  under  the  writ  of  certiorari 
is  the  same  as  on  a  motion  for  a  new  trial  in  an  action  at  law, 
and  that  it  must  appear  from  the  return  to  the  writ  that  the 
relator  has  been  aggrieved  before  the  court  has  jurisdiction  to 
grant  the  writ. 

The  charter  of  the  city  of  New  York,  while  providing  for 
a  certiorari  to  review  or  correct  on  the  merits  any  final  deter- 
mination of  the  board  of  taxes  and  assessments  (§  906),  does 
not  deal  with  procedure,  and,  consequently,  resort  must  be 
had  to  the  Tax  Law,  article  XI.  (Laws  1896,  ch.  908,  §  250 
et  seq.) 

Section  253  provides,  in  substance,  that  if  it  shall  appear 
upon  the  return  that  the  assessment  complained  of  is  illegal, 
etc.,  for  any  of  the  reasons  alleged  in  the  petition,  the  court 
may  deal  with  it  in  the  manner  pointed  out.  The  section 
then  reads :  "  If  upon  the  hearing  it  shall  appear  to  the  court, 
that  testimony  is  necessary  for  the  proper  disposition  of  the 
matter,  it  may  take  evidence  or  may  appoint  a  referee  to  take 
such  evidence  as  it  may  direct,  and  report  the  same  to  the 
court,  with  his  findings  of  fact  and  conclusions  of  law,  which 
shall  constitute  a  part  of  the  proceedings  upon  which  the 
determination  of  the  court  shall  be  made." 
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This  court  in  People  ex  reL  Mcmhattan  Ry.  Co,  v.  Barker 
(152  N.  Y.  417)  considered  the  practice  of  reviewing  the 
determination  of  the  board  of  taxes  and  assessments  by  cer- 
tiorari. At  that  time  chapter  269,  Laws  of  1880,  was  in  force, 
being  an  act  for  the  review  and  correction  of  illegal,  erroneous 
and  unequal  assessments.  This  act  was  repealed  by  the  pres- 
ent Tax  Law  (Ch.  908,  Laws  1896),  but  its  essential  provis- 
ions are  preserved  in  the  latter  statute.  Judge  Vann,  writing 
for  the  court,  said  :  "  The  mode  of  procedure  specified  is  by 
writ  of  certiorari  with  new  and  unprecedented  powers,  autlior- 
izing  the  determination  of  questions  of  fact  upon  further  evi- 
dence taken  in  the  court  of  first  review.  *  *  *  Thus,  we 
have  a  writ  of  certiorari  with  novel  functions  hitherto 
unknown  to  such  methods  cf  revic'.  *  *  *  The  special 
statutory  writ  now  before  us  differs  from  its  predecessors  in 
one  remarkable  respect,  in  that  it  permits  a  redetermination 
of  all  questions  of  fact  upon  evidence,  taken  in  part  at  least, 
by  the  Special  Term,  or  under  its  direction.  *  *  *  What 
is  called  a  review  may  thus  become  a  proceeding  in  the  nature 
of  a  new  trial.  The  return  is  not  conclusive  as  in  the  com- 
mon-law and  Code  writs.  {^People  ex  reh  Miller  v.  Wurater^ 
149  N.  Y.  549  ;  Harris  on  Certiorari,  §  126.)  The  provisions 
of  the  Code  do  not  apply  to  it.  {People  ex  rel.  Church  of 
H,  C  V.  Assessors^  Town  of  Greenburgh^  106  N.  Y.  671.) 
The  petition  is  regarded  as  the  complaint,  the  return  as  the 
answer,  and,  in  deciding  the  issues  joined  thereby,  the  court 
may  call  witnesses  to  its  aid  and  their  testimony  becomes  a 
part  of  the  proceedings  upon  which  the  determination  of  the 
court  is  to  be  made." 

It  follows,  in  the  case  at  bar,  that  the  return  to  the  writ  is 
not  conclusive  and  the  right  to  take  testimony  is  not,  strictly 
speaking,  an  appeal  to  the  discretion  of  the  court  as  on  a 
motion  for  a  new  trial,  but  is  a  substantial  right,  and  the 
judge  at  Special  Term  is  bound  to  deal  with  the  testimony 
as  courts  deal  with  evidence,  and  not  like  a  mere  taxing  offi- 
cer. If  issues  of  fact  are  framed  by  the  petition  and  the 
return  and  evidence  is  necessarv  for  their  proper  disposition, 
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the  statute  should  be  treated  as  mandatory,  "  may  "  is  to  read 
as  "  must,"  and  the  trial  judge,  or  in  his  discretion  a  referee, 
should  take  the  testimony. 

If  the  statute  is  not  thus  construed  it  might  frequently 
happen  that  the  taxpayer  would  be  denied  his  day  in  court. 

It  is  unnecessary  to  consider  the  point  as  to  the  alleged 
insufficiency  of  the  petition  oh  which  the  writ  was  granted, 
as  its  allegations  are  similar  to  those  contained  in  the  writ- 
ten application  to  the  commissioners,  which  we  have  examined 
and  approved. 

The  order  appealed  from  should  be  affirmed,  witli  costs,  and 
the  question  certified  answered  in  the  affirmative. 

l!*ARKER,  Ch.  J.,  O'Brien,  IIaioht,  MaA'in  and  Vann,  JJ., 
concur ;  Landon,  J.,  dissents.  ^ 

Order  affirmed. 


The  Bank  of  China,   Japan  and   The   Straffs,    Limited, 
Appellant,  v.  William  Horace  Morse,  Respondent. 

1.  JcDOMEi^T  —  Foreign  Court  —  Service  of  Process  on  Non- 
BEsiDENT.  No  jurisdiction  of  a  New  York  stockholder  ia  aa  English 
corporation  i»  acquired  by  service  upon  liim  in  New  York  of  process  in 
an  action  in  an  English  court  to  enforce  calls  for  the  amount  unpaid  on 
his  stock,  which  will  support  a  personal  judgment  against  him  by  that 
court  so  as  to  have  any  force  and  effect  in  New  York,  either  to  bind  him 
personally  or  his  property  therein. 

2.  Trial  -^  Questions  of  Law.  Questions  as  to  what  the  law  of  a 
foreign  country  is,  where  they  depend  upon  the  construction  and  effect  of 
statutes  or  judicial  opinions,  are  questions  of  law  and  not  of  fact. 

8.  Pleading  — Illegality  op  Call — Lex  Forl  The  illegality  of  a 
call  for  the  amount  unpaid  on  stock  of  an  English  corporation  may  be  set 
up  as  a  defense  in  an  action  brought  in  New  York  to  recover  the  amount 
thereof. 

4.  Corporations  —  RsoBGAmzATioN  under  Enolibh  Cohpakies 
Act — Transfer  of  Uncalled  Capital.  Amounts  unpaid  on  stock  at 
the  time  of  the  liquidation  of  a  corporation  do  not  constitute  a  part  of  ita 
**  business  and  property  "  which  may  be  transferred  to  a  new  company  under 
section  161  of  the  English  Companies  Act  of  1862. 

5.  Voluntary  Winding  up  under  English  Companies  Aot — Con- 
tinuance UNDER  Order  of  Court.  That  a  voluntary  winding  up  of  a 
company  under  the  English  Companies  Act  was  subject  to  the  supervision 
of  the  court  does  not  i^ke  the  proceeding  out  of  the  operation  of  section  191 
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and  make  it  a  winding  up  by  the  court,  where  the  petition  sought  for 
a  continuance  of  a  voluntary  winding  up  subject  to  the  supervision  of 
the  court  as  opposed  to  a  winding  up  by  the  court  upon  the  petition  of 
creditors,  and  the  order  was  that  the  voluntary  winding  up  be  continued 
subject  to  such  supervision. 

6.  Validity  of  Reorganization  Scheme.  '  A  scheme  for  the  reorgani' 
zation  under  the  English  Companies  Act  of  a  corporation  being  volun- 
tarily wound  up  is  invalid  because  of  inequality  of  treatment  of  share- 
holders, where  those  who  take  stock  in  the  new  company  are,  on  payment 
of  a  small  amount  on  each  share  of  its  stock,  to  be  relieved  from  the  pay- 
ment of  the  amount  unpaid  on  their  old  shares,  whereas  the  full  amount 
unpaid  on  old  shares  of  those  refusing  to  come  in  is  to  be  enforced,  not 
for  the  benefit  of  the  old  company  and  its  shareholders,  but  for  the  benefit 
of  the  new  company  composed  of  old  shareholders  taking  stock  in  it. 

7.  Same.  Such  scheme  is  unauthorized  where  it  contemplates  exces- 
sive calls  upon  dissenting  stockholders  producing  an  amount  much 
greater  than  is  necessary  to  pay  all  debts  and  h* abilities  of  the  old  com- 
pany and  providing  that  the  fund  thus  raised,  instead  of  being  applied  to 
such  purpose  and  the  remainder  divided  among  the  shareholders,  shall  be 
paid  over  to  the  new  company  for  its  benefit  and  the  benefit  of  its 
stockholders. 

8.  Evidence  —  Exfbrt  Testimony  to  Overcome  Forbion  Statutes 
AND  Decisions.  Testimony  of  experts  as  to  the  approval  by  the  English 
courts  of  schemes  for  the  reorganization  under  the  English  Companies 
Act  nf  companies  being  voluntarily  wound  up,  contemplating  the  transfer 
as  part  of  its  business  of  the  right  to  call  unpaid  amounts  on  stock  in 
exchange  for  shares  in  a  new  company  cannot  control  the  statutes  and 
decisions  of  the  English  courts  to  the  contrary. 

0.  Estoppel  of  Stockholder.  A  stockholder  of  the  corporation 
sought  to  be  reorganized  is  not  estopped  to  set  up  in  an  action  to  enforce 
calls  for  unpaid  stock,  the  illegality  of  the  scheme  adopted  and  stinctioned 
by  the  court  because  of  failure  to  oppose  it  before  it  was  sanctioned, 
where  he  knew  absolutely  nothing  of  it  or  that  it  was  before  the  court 
until  long  after. 

10.  Extra-territorial  Effect  of  English  Joint  Stock  Companies 
Arrangement  Act — Foreign  Stockholder.  A  scheme  sanctioned  by 
the  court  for  the  reorganization  of  a  corp>oration  under  the  English  Joint 
Stock  Companies  Arrangement  Act  of  1870  is  binding  only  on  the  person 
or  property  of  stockholders  in  England,  and  will  not  be  enforced  by  the 
New  York  courts  against  a  New  York  stockholder  personally. 

11.  Courts  —  Jurisdiction  of  Foreign  Stockholder  —  Imfosi 
TiON  of  Liability.  Personal  liability  cannot,  in  proceedings  for 
the  voluntary  winding  up  of  a  corporation  under  the  English  Compa- 
nies Act,  be  imposed  by  the  English  courts  upon  a  New  York  stock- 
holder to  pay  calls  upon  his  shHres  solely  for  the  benefit  of  another  com- 
pany to  which  the  interests  of  the  old  company  have  been  transferred 
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with  the  sanction  of  the  court  under  that  act,  in  the  absence  of  personal 
service  upon  him    r  his  appearance  in  the  winding-up  proceedings. 

12.  Corporations  — Implied  Contract  op  Stockholder  —  Trans- 
fer OF  Uncalled  Capital.  There  is  no  Implied  contract  on  the  part  of 
a  purchaser  of  stock  in  a  corporation  to  become  liable  to  pay  calls  upon 
his  shares  solely  for  the  benefit  of  a  new  company  to  which  the  interests 
of  the  old  company  have  been  transferred  under  a  scheme  for  reorganiza- 
tion under  the  English  Companies  Act. 

18.  Enforcement  of  Calls  —  Comity.  Calls  against  a  New  York 
stockholder  for  unpaid  amounts  on* stock  of  an  English  corporation  will 
not  be  enforced  by  the  New  York  courts  on  the  ground  of  comity,  where 
not  necessary  for  the  payment  of  debts,  and  the  recovery  thereof  is  solely 
for  the  benefit  of  a  now  corporation  under  an  unequal  and  oppressive 
scheme  of  reorganization  contemplating  the  transfer  to  the  new  company 
of  the  amounts  unpaid  on  old  stock  as  part  of  the  former's  business  and 
property,  to  which  such  stockholder  does  not  assent,  and  liability  for 
which  is  based  on  a  statute  and  not  upon  common-law  principles,  especially 
where  the  English  decisions  hold  that  such  a  scheme  is  invalid  and  that 
the  statute  does  not  make  calls  upon  shareholders  any  part  of  the  assets 
of  the  new  company. 

14.  Appeal  —  Stipulation  for  Judgment  Absolute  —  New  Trial. 
An  objection  that  a  judgment  should  not  have  been  reversed  altogether, 
but  should  have  been  sustained  as  to  part  of  a  claim  and  judgment  for  a 
smaller  amount  given,  cannot  be  made  in  the  Court  of  Appeals  after  stipu- 
lation for  judgment  absolute  in  case  no  error  was  committed  in  granting  a 
new  trial,  where  the  whole  claim  was  treated  by  the  appellant  and  passed 
upon  below  as  a  single  claim,  part  of  which  was  invalid,  since  on  such  an 
appeal  the  order  of  reversal  must  be  affirmed  if  the  record  shows  any 
error  by  the  trial  court  calling  therefor. 

Bank  of  China,  eU.,  v.  Morse,  44  App.  Div.  43.5,  affirmed. 

(Argued  October  14,  1901;  decided  November  1,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  lirst  judicial  department,  entered 
December  8,  1899,  which  reversed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court  and  an 
order  denying  a  motion  for  a  new  trial  and  granted  a  new  trial. 

At  the  close  of  the  plaintiff's  evidence  the  defendant  moved 
to  dismiss  the  complaint  upon  numerous  grounds  stated  in  the 
record.  That  motion  was  denied.  An  exception  was  taken 
by  him  to  its  denial  and  "  as  to  each  ground  of  the  motion, 
separately."  After  the  evidence  was  closed  he  moved  to  dis- 
miss the  complaint,  and  that  the  court  direct  a  verdict  in  his 
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favor.  He  also  asked  to  go  the  jury  upon  the  whole  case  as 
well  as  upon  certain  specified  questions  of  fact.  Both  were 
refused,  the  defendant  excepted,  and  the  court  thereupon 
directed  a  verdict  for  the  plaintiff.  The  defendant  then 
moved  for  a  new  trial  which  was  also  denied  and  a  proper 
exception  taken.  Upon  appeal  to  the  Appellate  Division  it 
revereed  the  judgment  of  the  trial  court.  It  also  reversed  the 
order  of  that  court  denj-ing  the  defendant's  motion  for  a  new 
trial  and  awarded  a  new  trial.  Thereupon  the  plaintiff 
appealed  to  this  court,  and  stipulated  for  judgment  absolute 
if  the  order  granting  a  new  trial  was  affirmed.  All  the  ques- 
tions raised  upon  this  appeal  are  presented  by  the  defendant's 
exceptions  taken  on  the  trial  and  to  the  denial  of  his  motions. 
The  nature  of  the  action  and  the  facts  so  far  as  material  are 
stated  in  the  opinion. 

Stephen  If,  Olin  for  appellant.  This  is  an  action  on  con- 
tract brought  by  the  plaintiff  to  enforce  the  agreement  of  the 
defendant  to  pay  the  amount  unpaid  on  his  shares  when  called 
upon  to  do  so.  {Stoddard  v.  Zwm,  159  N.  Y.  265;  Dayton 
v.  Barat,  31  N.  Y.  435 ;  1  Morawetz  on  Corp.  §§  128,  159.) 
The  contract  was  made  in  England  by  the  issue  of  the  stock 
certificate,  it  was  to  be  performed  in  England,  since  it  was  for 
the  purpose  of  conferring  membership  in  the  English  corpo- 
ration, only  to  be  exercised  in  England.  Therefore  the  con- 
tract is  to  be  interpreted  by  English  law.  {Banh  qf  C,  J.  cfe 
S,  V.  Morse^  44  App.  Div.  438 ;  E.  M.  S,  Mines  v.  Brown^  58 
Fed.  Rep.  644 ;  llennemj  v.  Farrelly,  13  Daly,  368  ;  C.  S. 
By,  Co.  v.  Gehhard,  109  U.  S.  537 ;  Ifolson's  Bank  v. 
Boardman^  47  Ilun,  135.)  A  call,  whether  made  by  directors 
as  provided  in  the  contract  of  subscription,  or  by  the  court  as 
the  successor  in  this  respect  of  the  directors,  unless  directly 
attacked  and  set  aside  by  appropriate  judicial  proceedings,  is 
conclusive  evidence  of  the  necessity  for  making  such  call, 
and  binds  to  that  extent  every  stockholder  without  personal 
notice  to  him.  {Semple  v.  Glenn^  91  Ala.  245  ;  Hawkins  v. 
GUnn,  131  U.  S.  319;  GUnn  v.  Ligfjett,  135  IT.  S.  538; 
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G.  W.  Tel.  Co.  V.  Purdi/,  162  U.  S.  329 ;  Whitman  v.  O. 
Nat.  Bank^  176  U.  S.  559  ;  H.  Nat.  Bank^  v.  Farnum^  176 
U.  S.  640;  Stevens  v.  Hein^  37  App.  Div.  .542;  Howarth 
V.  Lombard^  175  Mass.  570;    M.  F.  Ins.   Co.  v.  Pho&nix 

F.  Co.,  108  Mich.  170 ;  Lehtruin  v.  Glenn,  87  Ala.  618.) 
Foreign  law  is  to  be  proved  as  facts ;  the  proof  to  be  made  as 
facts  to  the  court  and  not  to  the  jury.    {Bank  of  C,  J.  €&JS.  v. 

•  Morse,  44  App.  Div.  435 ;  Whitehead  v.  Heidenheimer,  57 
App.  Div.  596 ;  Code  Civ.  Pro.  §  942 ;  Hanley  v.  Donoghue^ 
116  U.  S.  1 ;  13  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  1057; 
.  1  Greenl.  on  Ev.  §  486 ;  Story  on  Conflict  of  L&ws,  §  638 ; 
Chanoine  v.  Fowler,  3  Wend.  177 ;  Whitford  v.  P,  E.  R.  Co.^ 
23  N.  Y.  467 ;  Savage  v.  O'Neil,  44  N.  Y.  298 ;  Hynes  v. 
McDermott,  82  N.  Y.  41 ;  Geiiet  v.  D.  &  //.  C.  Co.,  163  N. 
Y.  177;  //.  R.  P.  (b  P.  Co.  v.  Warner,  39  C.  C.  A.  452; 
Molson^s  Bank  v.  Boardman,  47  Hun,  142.)  Assuming 
that  tlie  scheme  of  arrangement  was  invalid,  it  was,  neverthe- 
less, error  to  reverse  the  judgment  altogether,  since  it  rested 
in  part  on  the  twenty  shilling  call  made  by  the  directors. 
{D.  S.  V.  Co.  V.  Schlegel,  143  N.  Y.  537;  U.  S.  K  Co.  v. 
Foehrenbach,  148  K.  Y.  58 ;  Cook  on  Corp.  §  187.)  There  was 
no  error  in  denying  the  motion  to  dismiss  the  complaint  and  in 
denying  the  defendant's  motion  to  direct  a  verdict.  {Stoddard 
V.  Lum,  159  N.  Y.  265;  Dayton  v.  Bo7'st,  31  N.  Y.  435; 

G.  W.  Tel.  Co.  V.  Purdy,  162  U.  S.  329  ;  Hawkins  v.  Glenn, 
131  U.  S.  319;  Glenn  v.  Liggett,  135  U.  S.  538;  Sanger  v. 
Upton,  92  U.  S.  56;  1  Morawetz  on  Corp.  §§  128,  159; 
Cook  on  Corp.  §§  52,  256.)  The  questions  which  the  defend- 
ant proposed  to  submit  to  the  jury  were  obviously  questions 
for  the  court.  {MolsorCs  Bank  v.  Boardman,  47  Hun,  135  ; 
Ilennessy  v.  Farrelly,  13  Daly,  468 ;  Hooper  v.  Morris^  50 
isr.  C.  130 ;  Hall  v.  Costello,  48  N.  H.  176  ;  Consequa  v.  Wil- 
liams,  1  Pet.  229;  Cecil  Bank  v.  Barry,  20  Md.  287;  Story 
on  Conflict  of  Laws,  §  638 ;  1  Greenl.  on  Ev.  486.) 

Alexander  Tison  for  respondent.     The  scheme  was  null 
and  void  to  impose  a   personal  liability  upon  defendant  in 
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respect  of  the  calls  unpaid  on  sliares.  {Clinch  v.  Financi<d 
Corp.,  L.  R  [5  Eq,]  450 ;  Blatchford  v.  Ross,  64  Barb.  42 ; 
Stanlej^s  Case,  4  De  Q.,  J.  &  S.  407 ;  In  re  S,  <&  G.  E.  Co., 
L.  E.  [1  Ch.]  15 ;  In  re  M.  C  Assn.,  L.  K  [12  Eq.]  604 ; 
In  re  N.  F.  M.  Co.,  Weekly  Notes  [1889],  123  ;  Oriffith  v. 
Paget,  L.  R.  [6  Ch.  Div.]  1894;  Simpson  v.  Palace  Theatre, 
69  Law  Times,  70 ;  Higgs  Cast,  2  H.  &  M.  661.)  The  Eng- 
lish Companies  Acts  are  not  ex- territorial  and  bind  only  in  the 
jurisdiction.  {N.  Z.  L.,  etc.,  Co.  v.  Morrison,  L.  R.  [App. 
Cas.  1898]  349.)  By  the  mere  fact  of  taking  shares  in  an 
English  company,  shareholders  do  not  consent  to  be  bound  by 
every  scheme  that  may  thereafter  be  agreed  to  by  a  statutory 
majority.  {Paine  v.  Cork  Co.,  69  L.  J.  Ch.  156;  Anderson 
V.  Haddon,  33  Hun,  436 ;  Matter  of  Peveril  Gold  Mines,  67 
L.  J.  Ch.  77 ;  Matter  of  Baring-Gould,  68  L.  J.  Ch.  429 ;  Piatt 
V.  Zott,  17  N.  Y.  478 ;  Zyall  v.  Edwards,  6  H.  &  N.  337 ; 
Decker  v.  Fumiss,  14  N.  Y.  615 ;  Kelley  v.  Upton,  6  Duer,  340.) 
The  true  effect  of  a  scheme  and  the  only  power  contemplated 
or  conceded  to  it  under  section  161  of  the  act  of  1870,  is 
to  dispose  legally  of  the  res  of  the  company  within  the  juris- 
diction, and  that  is  adequate  to  secure  every  object  intended 
by  the  statute-  {NichoU  v.  Eberhardt  Co.,  59  L.  T.  [N.  S.] 
860 ;  Imp.  Bank  of  China  v.  Bank  of  Hindustan,  L.  R. 
[6  Eq.]  91;  Durant  v.  Ahendroth,  97  K  Y.  132;  Freeman 
V,  Alderson,  119  U.  S.  185.)  Even  if  the  English  court 
attempted  to  impose,  a  personal  liability  not  resting  in  express 
contract,  defendant  is  not  bound  in  our  courts  to  such  liability 
by  proceedings  in  an  English  court  where  he  was  not  a 
party.  {Marshall  v.  Sherman,  148  N".  Y.  9 ;  De  Brimont  v. 
Penniman,  10  Blatchf.  436 ;  Webb  v.  Buckelew,  82  N.  Y. 
555 ;  Anderson  v.  Haddon,  33  Hun,  435 ;  Howarth  v. 
Angle,  162  K.  Y.  179.)  It  is  a  good  defense  to  an  action 
for  a  call  that  the  call  was  made  for  an  illegal  or  unwar- 
ranted purpose.  (Lindley  on  Law  of  Companies  [5th  ed.], 
409,411;  1  Morawetz  on  Priv.  Corp.  §§  145,  150,  279; 
Green's  Brice's  Ultra  Vires,  133,  151 ;  Livingston  v.  Lynch, 
4  Johns.  Ch.  573;  H.  dk  N.  H.  li.  R.  Co.  v;   CrosweU.b 
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Hill,  383 ;  Ashton  v.  Burhanhy  2  Dillon,  435 ;  Middlesex 
Turnpike  Corp,  v.  Locke^  8  Mass.  268 ;  K,  JR.  R.  Co.  v. 
Marsh,  17  Wis.  13 ;  E.  A,  liys.  Co.  v.  K  C.  Ry.  Co.,  11  C. 
B.  775 ;  Graham  v.  B.,  etc.,  Ry.  Co.,  2  M.  &  G.  146.)  As  a 
sale  from  the  plaintiff  to  the  new  company  this  transac- 
tion was  void  on  common-law  principles,  even  if  not  con- 
trary to  statute.  {Stokes  v.  Phelps  Mission,  47  Hun,  570.) 
Defendant  was  entitled  to  the  dismissal  of  the  complaint  and 
the  direction  of  a  verdict.  {Ex  parte  Mott  cfe  Turner,  31  L. 
T.  [N.  S.]  773.)  It  is  too  late  for  plaintiff  now  to  ask  to 
recover  the  twenty  shillings  call  alleged  to  have  been  made. 
{Caswell  V.  Hazard,  121  N.  Y.  484;  Cohh  v.  Hatfield,  46  N. 
X.  533  ;  Godfrey  v.  Moser,  66  N.  Y.  250 ;  Gray  v.  Bd.  of 
Suprs.,  93  N.  Y.  603;  Lake  v.  Nathans,  67  N.  Y.  589; 
Mackay  v.  Lewisy  73  N.  Y.  382 ;  Slrnar  v.  Canaday,  53  N. 
Y.  298 ;  Code  Civ.  Pro.  §  194.)  Defendant  was  entitled  to 
go  to  the  jury  upon  the  questions  of  fact  in  the  case.  {Dyer 
V.  Smith,  12  Conn.  384 ;  Klein  v.  Baker,  99  Mass.  283.) 

Martin,  J.  This  action  was  to  enforce  a  claim  against  the 
defendant  as  a  shareholder  of  the  plaintiff  company  under  an 
alleged  scheme  or  agreement  for  winding  up  the  plaintiff  and 
transferring  its  property  and  business  to  another  company. 
The  plaintiff  seeks  to  recover  a  personal  judgment  against  the 
defendant  as  the  holder  of  six  hundred  and  eighty-tive  shares 
in  the  plaintiff  company  for  the  whole  amount  unpaid  thereon 
for  the  benefit  of  a  new  corporation  in  which  he  has  no  inter- 
est. The  plaintiff  has  retired  from  business,  is  being  volun- 
tarily wound  up,  and  all  its  creditors  have  been  paid.  A 
new  company  was  organized  which  has  taken  to  itself  the 
business  and  property  of  the  plaintiff.  It  claims  to  have 
thereby  acquired  the  right  to  enforce  payment  of  calls  against 
the  defendant  and  other  shareholders  to  the  full  amount 
unpaid  on  their  shares,  or  rather  to  indirectly  enforce  such 
payment  through  an  action  by  the  plaintiff,  a  recovery  in 
which  would  alone  benefit  the  new  corporation  and  its 
stockholders. 
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The  plaintiff  is  an  English  company  and  on  December  6, 
1889,  was  incorporated  by  virtue  of  the  English  Companies 
Act  under  the  name  of  the  "  Trust  and  Loan  Company  of 
China,  Japan  and  the  Straits,  Limited."  Its  main  oflSce  was 
in  London,  but  it  had  branches  and  agencies  in  China,  Japan, 
India  and  other  eastern  countries.  The  plaintiff  was  not 
organized  to  do  banking,  but  to  loan  money,  make  advances 
on  mortgages  and  other  securities,  and  to  do  a  general 
trust  and  agency  business.  The  plaintiff's  memorandum 
of  association  seems  to  contain  no  provision  authorizing 
it  to  do  a  banking  business.  At  first  it  did  not  attempt 
it,  and  until  1891  did  not  even  post  in  its  office  the 
notice  required  of  all  English  banks  under  the  Compa- 
nies Act.  Jts  original  capital  was  one  million  pounds, 
divided  into  99,875  ordinary  shares  of  ten  pounds  each,  of 
which  one  pound  five  shillings  was  paid,  and  1,250  founders' 
shares  of  one  pound  each  which  were  fully  paid  up.  In  Feb- 
ruary, 1891,  it  declared  a  dividend  of  sixteen  per  cent  on 
ordinary  shares  and  eight  hundred  per  cent  on  founders' 
shares,  besides  carrying  fifty-five  thousand  pounds  to  its 
reserve  fund.  At  the  same  time  it  voted  to  increase  its  capi- 
tal to  two  million  pounds  by  issuing  one  hundred  thousand 
additional  shares  of  ten  pounds  each  on  which  one  pound  five 
shillings  was  to  be  paid  up,  and  to  change  its  name  to  its 
present  title.  At  that  time  it  was  stated  that  the  business  of 
the  company  would  continue  on  its  former  lines.  At  the  end 
of  the  second  year  the  company  reported  a  surplus  of  223,629 
pounds,  besides  its  paid-up  capital,  and  a  dividend  of  eight 
per  cent  on  the  ordinary  shares  was  declared  February  29, 
1892.  In  January,  1893,  in  the  report  of  the  company  it  was 
announced  that  it  had  lost  its  entire  reserve  fund  and  a  part 
of  its  capital.  In  September,  1893,  the  plaintiff's  directors 
sent  out  a  call  of  twenty  shillings  per  share,  stating  in  their 
notices  that  it  was  made  in  consequence  of  the  company  hav- 
ing arranged  to  do  general  exchange  business  in  China  and 
Japan.  This  call  was  quite  generally  resisted  by  shareliolders 
as  being  a  departure  from  the  plaintiff's  business  and  beyond 
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its  powers.  The  defendant  received  no  notice  of  that  call. 
In  1891  the  defendant,  in  Yokohama,  Japan,  purchased 
through  brokers  six  hundred  and  fifty  ordinary  shares  of  the 
plaintiff's  stock.  They  were  paid  for  in  Japan  and  dividends 
were  paid  there.  These  shares,  with  those  purchased  tlirough 
an  agent  elsewhere,  were  registered  in  Hong  Kong,  and  com- 
prise the  six  hundred  and  eighty-five  shares,  to  recover  a  call 
upon  which  this  action  was  brought.  Late  in  1894  the  plain- 
tiff having  practically  abandoned  the  trust  and  loan  business, 
and  its  shareholders  having  refused  to  pay  calls  for  doing 
banking  business,  its  directors  decided  to  adopt  a  scheme 
which  provided  for  a  new  company  to  take  over  the  busi- 
ness and  property  of  the  plaintiff  and  to  carry  on  banking 
in  all  its  branches.  The  scheme  adopted  in  effect  provided 
that  any  stockholder  of  the  plaintiff  who  did  not  go  into 
the  new  company,  taking  share  for  share,  should  pay  the 
total  amount  unpaid  upon  his  old  shares ;  but  if  a  stockholder 
took  shares  in  the  new  company,  no  calls  upon  the  old  shares 
were  to  be  paid  to  the  plaintiff  and  only  three  pounds  fifteen 
shillings  were  to  be  paid  to  the  new  company.  Nominally 
the  new  shares  were  eight  pounds  each,  but  five  shillings 
were  to  be  paid  for  each  share  in  the  plaintiff  company  sur- 
rendered by  those  coming  into  the  new  scheme,  leaving  four 
pounds  which  might  be  called  up,'  but  the  stockholders  in  the 
new  company  were  informed  it  would  never  be  needed  and  it 
has  never  been  required.  December  3,  1894,  this  scheme  was 
outlined  to  certain  shareholders  and  creditors.  On  the  same 
day  an  extraordinary  meeting  of  shareliolders  was  called 
for  December  twelfth  to  consider  and,  if  thought  best,  to 
adopt  by  special  resolution  under  section  161  of  the  Com- 
panies Act  the  scheme  for  the  so-called  reconstruction.  The 
meeting  was  held  December  twelfth  in  London,  but  the  defend- 
ant was  in  New  York  and  had  no  notice  of  it.  No  share- 
holder from  ^any  other  country  was  present  in  person  or  by 
proxy.  Out  of  two  hundred  thousand  shares,  over  one  hun- 
dred and  twenty-five  thousand  were  on  tlie  eastern  register 
for  China  and  Japan,  and  less  than  seventy-five  thousand  on 
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the  London  register.  The  notices  of  the  meeting  of  share- 
holders were  not  mailed  for  transmission  to  the  plaintiff's 
agents  at  Yokohoma  where  the  defendant's  address  was 
registered  until  December  7, 1894,  so  that  a  notice  could  not 
reach  there  until  after  the  meeting  was  held,  five  days  later. 
The  only  notice  that  it  is  pretended  the  defendant  had  of 
this  meeting  was  a  posting  of  it  on  the  wall  of  the  plaintiff's 
office  in  London  some  time  in  December.  There  is  no  evi- 
dence that  even  one-tenth  of  the  capital  issued  was  represented 
at  that  meeting.  Still,  three  resolutions  were  voted  by  it :  1. 
That  the  company  be  voluntarily  wound  up  with  a  view  to 
reconstruction,  and  that  its  secretary  be  named  as  liquidator ; 
2.  That  the  liquidator  be  authorized  to  consent  to  the  forma- 
tion of  a  new  company  under  such  name  as  the  directors 
approved,  with  a  memorandum  and  articles  already  prepared 
with  the  privity  and  approval  of  the  directors ;  and  3.  That  the 
draft  agreement  submitted  between  the  company,  its  liqui- 
dator and  a  blank  company  be  approved  and  the  liquidator  be 
authorized,  pursuant  to  section  161  of  the  Companies  Act,  to 
enter  into  an  agreement  with  j@uch  new  company  in  the  terms 
of  the  drafted  agreement,  and  to  carry  it  into  effect  with  such, 
if  any,  modifications  as  he  might  see  fit  to  assent  to.  Notices 
convening  meetings  at  which  resolutions  are  to  be  submitted 
in  favor  of  proceedings  to  wind  up  a  corporation  under  section 
161  of  the  Companies  Act,  are  required  to  clearly  inform  the 
shareholders  that  it  is  proposed  to  proceed  under  that  section. 
The  notices  in  the  proceedings  to  wind  up  the  plaintiff  con- 
tained that  statement.  A  new  company  under  the  name  of 
"The  Bank  of  China  and  Japan,  Limited,"  was  registered 
December  28,  1894,  the  day  of  the  confirmatory  meeting. 
The  same  persons  were  directors  of  the  new  company  as  were 
directors  of  the  plaintiff  and  the  memorandum  and  articles 
previously  prepared  by  them  were  adopted.  On  the  same  day 
the  agreement  was  signed,  and  the  liquidator  applied  to  the 
court  to  summon  a  meeting  of  the  creditors  and  to  procure 
the  court's  sanction  to  the  s«heme  so  that  the  creditors  would 
be  bound.    At  the  same  time  a  supervision  ordefr  in  the 
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winding-up  proceeding  was  sought  from  the  court  to  enable 
it  to  continue  as  a  voluntary  winding  up  as  distinguished 
from  a  compulsory  one  by  tlie  court  which  was  asked  for  by 
some  of  the  creditors.  The  scheme  made  certain  provisions 
for  creditors  which,  when  approved  by  a  majority  and  sanc- 
tioned by  the  court,  were  binding  upon  them.  An  investiga- 
tion of  the  accounts  of  the  old  company  disclosed  that  on 
December  thirty-first  there  was  an  apparent  deficit  of  only 
two  hundred  and  eighty  thousand  pounds  instead  of  eight 
hundred  thousand,  as  was  claimed  by  the  chairman  at  the 
stockholders'  meeting  less  than  three  weeks  before.  The 
scheme  was  modified  in  the  interest  of  creditors  to  avoid 
an  attack  by  them  under  section  161.  By  May  14, 1898,  they 
were  paid  in  full  and  only  one  hundred  and  eighty  thousand 
pounds  in  addition  to  the  tangible  assets  of  the  plaintiff  was 
required  for  that  purpose.  No  account  was  taken  of  the 
good  will  of  the  old  company  which  was  received  by  the  new. 
As  early  as  May,  1895,  it  was  apparent  tlxat  not  more  than 
two  hundred  thousand  pounds  would  be  required  to  pay  the 
debts  of  the  old  company.  One  pound  fifteen  shillings  per 
share  contributed  by  the  stockholders  of  the  old  company,  who 
joined  tlie  new,  paid  all  the  debts  of  the  plaintiff  and  left  a 
balance  of  two  pounds  per  share,  amounting  to  two  hundred 
and  fifteen  thousand  pounds  as  capital  for  the  new  company. 
December  12,  1894,  the  capital  of  the  plaintiff  was  1,643,641 
pounds,  upon  which  the  liquidator  claims  to  have  called  for 
the  benefit  of  the  new  company  all  that  was  unpaid  on  the 
shares  of  those  who  did  not  come  into  the  scheme,  amount- 
ing to  126,840  shares  and  representing  a  call  of  about  one  mil- 
lion pounds.  At  the  time  of  the  trial  only  about  one-half  of 
the  shareholders  in  the  old  company  had  taken  shares  in  the 
new.  The  amount  of  the  alleged  calls  which  were  uncollected 
was  about  seven  hundred  thousand  pounds,  one-third  of  which 
would  repay  the  new  company  for  all  it  had  contributed  to 
discharge  the  plaintiff's  debts.  Payment  of  the  call  upon  the 
defendant  would  confer  no  rights  upon  him  in  the  new  com- 
pany^ and  he  never  agreed  to  take  shares  in  it.    The  directors 
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of  the  new  company  claim  that  the  liquidator  has  no  author- 
ity or  discretion  as  to  the  amount  which  should  be  paid  upon 
such  calls,  but  that  th6  whole  amount  unpaid  thereon  belongs 
to  the  new  company,  although  unnecessary  to  pay  the  debts 
and  expenses  of  the  old  company,  or  to  equal  contributions 
among  its  shareholders.  The  scheme  did  not  provide  that  the 
surplus  should  be  divided  among  the  shareholders  of  the  old 
company,  but  required  it  to  be  paid  to  the  new  company  for 
its  benefit.  Before  proceeding  to  the  consideration  of  the 
merits  of  this  controversy,  it  is  deemed  best  to  first  consider 
several  subsidiary  points  which  relate  to  the  procedure  and 
principles  which  have  more  or  less  bearing  thereon. 

Although  the  plaintiff,  as  a  second  cause  of  action,  set  up  a 
judgment  against  the  defendant,  obtained  in  the  English 
courts  in  an  action  wherein  the  process  was  served  in  this 
state,  yet  that  cause  of  action  appears  to  have  been  abandoned 
upon  the  trial,  evidently  on  the  ground  that  the  English 
courts  had  no  jurisdiction  therein  to  render  a  personal  judg'-^X^ 
ment  binding  upon  the-  defendant.  The  rule  is  elementary 
that  no  sovereignty  can  extend  the  process  of  its  courts 
beyond  its  territorial  limits,  or  subject  either  the  person  or 
property  of  a  party  to  its  judicial  decisions  or  judgments, 
where  neither  he  nor  his  property  is  within  its  boundaries. 
Any  attempted  exercise  of  such  authority  would  be  beyond 
the  power  of  the  sovereignty  to  grant,  and,  as  all  judicial 
power  must  flow  from  the  state  or  commonwealth,  its  grant  of 
power  is  necessarily  defined  by  its  boundaries,  and  no  service 
outside  would  confer  any  jurisdiction  of  the  person  or  prop- 
erty of  a  defendant  so  situated.  It  is,  therefore,  manifest 
that  the  English  court  acquired  no  jurisdiction  of  the  defend- 
ant which  would  enable  it  to  award  a  personal  judgment 
against  him,  and  no  judgment  or  order  thus  obtained  has  any 
force  or  effect  in  this  state  either  to  bind  the  defendant  per- 
sonally or  his  property  therein. 

We  have  in  the  record  not  only  the  statute  relating  to  the 
subject  involved,  but  also  the  decisions  of  the  English  courts 
bearing  upon  the  principal  question.    Although  what  the 
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foreign  law  is,  is  usually  deiioininated  a  question  of  fact,  yet, 
when  it  merely  involves  the  construction  of  a  written  statute 
or  the  interpretation  of  judicial  opinions,  it  becomes  a  ques- 
tion of  law.  The  appellant,  however,  contends  that  foreign 
law  is  to  be  proved  as  facts  to  the  court  and  not  to  the  jury, 
and  then  argues  that  the  decision  of  the  Appellate  Division 
that  the  construction  and  effect  of  the  statute  was  not  a  ques- 
tion of  fact,  but  a  question  of  law  for  the  court,  was  erroneous. 
That  when  it  becomes  necessary  to  establish  the  law  of  a 
foreign  country  it  must  be  proved  as  facts  are  proved,  there 
is  no  doubt,  but  when,  after  such  proof  is  given,  the  questions 
involved  depend  upon  the  constmction  and  effect  of  a  statute 
or  judicial  opinion,  we  think  those  questions  are  for  the  court 
and  not  questions  of  fact  at  all.  (Chase's  Stephen's  Digest  of 
the  Law  of  Evidence,  146 ;  Hcmley  v.  Donoghue^  116  U.  S. 
1 ;  Ufford  v.  Spmdding^  156  Mass.  65 ;  MoUorCs  Bank  v. 
Boardmcm^  47  Hun,  135  ;  Story  on  Conflict  of  Laws,  §  638  ; 
1  Greenleaf  on  Evidence,  §  486  ;  Klitie  v.  Baker^  99  Mass. 
253,  255 ;  Shoe  cfe  Leather  Nat.  Bank  v.  Wood^  142  Mass. 
663,  568.) 

•  We  may,  however,  in  passing  consider  the  result  that  might 
follow  if  the  theory  of  the  appellant  were  correct.  There 
was  something  of  a  conflict  in  the  evidence  as  to  what  the  law 
of  England  was  and  its  effect  upon  the  questions  under  con- 
sideration. Upon  one  hand  were  the  statutes  and  decisions 
of  the  English  courts  tending  to  show  that  the  statute  as  con- 
strued by  the  courts  of  England  did  not  authorize  the  plaintiff 
to  transfer  to  the  new  company  the  right  to  enforce  calls  upon 
the  shareholders  of  the  old  one,  nor  a  riglit  to  the  proceeds  of 
calls  to  be  subsequently  made.  On  the  other  hand,  the  testi- 
mony of  the  experts  whose  evidence  was  I'ead  on  the  trial  was 
to  the  effect  that  it  was  the  custom  of  the  courts  of  England 
to  authorize  and  sustain  such  transfers.  In  this  case  a  motion 
for  a  new  trial  was  made  upon  the  exceptions  and  because  the 
verdict  was  contrary  to  the  evidence  and  contrary  to  law. 
This  motion  was  denied  by  the  trial  court  and  upon  appeal 
was  reversed  by  the  Appellate  Division  and  a  new  trial  granted. 
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There  is  nothing  in  the  order  of  the  Appellate  Division  to 
show  that  it  was  affirmed  as  to  the  facts  or  that  the  appeal 
therefrom  was  dismissed.  This  court  has  frequently  and  uni- 
formly held  that  an  order  granting  a  new  trial  in  an  action 
tried  by  a  jury,  where  there  is  a  conflict  in  the  evidence  and  the 
order  may  have  been  upon  the  facts,  is  not  reviewable  in  this 
court  unless  it  appears  from  the  record  tliat  the  order  was 
affirmed  as  to  the  facts  or  the  appeal  therefrom  dismissed. 
( Wright  v.  Hunter,  46  N.  Y.  409 ;  Harris  v.  Burdett,  73  N. 
Y.  136 ;  Snehley  v.  Conner^  78  N.  Y.  218 ;  Kmnicutt  v. 
Pamudee^  109  N.  Y,  650 ;  Voisin  v.  Commercial  Mut,  Ins. 
Co.,  123  N.  Y.  120, 131 ;  Peil  v.  Reinhart,  127  N.  Y.  381, 
385 ;  WiUiams  v.  B.,  Z.  cfe  W.  R.  R.  Co,,  127  N.  Y.  643 ; 
Chapman  v.  Comatock,  134  N.  Y.  509,  512 ;  Mickee  v.  TT. 
M,  <Sk  R.  M.  Co.,  144  N.  Y.  613 ;  Hoes  v.  Edison  General 
E.  Co.,  150  N.  Y.  87  ;  Henavie  v.  N.  T.  C  dk  H.  R.  R.  R. 
Co.,  154  N.  Y.  278,  280 ;  Judson  v.  Cent.  Vt.  R.  R.  Co.,  158 
N.  Y.  597,  600 ;  Schrj/er  v.  Fenton,  162  N.  Y.  444;  People 
ex  rd.  McDonald  v.  Clausen,  163  N.  Y.  523,  525.)  There- 
fore, if  the  contention  of  the  appellant  were  upheld,  it  would 
seem  to  follow  that  as  the  court  below  may  have  reversed 
upon  the  facts,  the  order  appealed  from  is  not  reviewable  by 
this  court. 

The  plaintifPs  claim  to  recover  in  this  action  is  based  upon 
the  theory  that  it  is  an  English  corporation  ;  that  the  contract 
of  subscription  for  shares  was  an  Englisli  contract  which 
should  be  interpreted  under  tlie  Englisli  law,  and  that  when 
the  defendant  entered  into  it  he  agreed  to  whatever  liability 
the  English  law  imposed  upon  him  as  a  member  of  the  corpo- 
ration. If  this  be  assumed,  still,  if  the  scheme  was  one  which 
could  not  be  enforced  under  the  English  law,  clearly  it  will 
not  be  enforced  by  the  courts  of  this  state.  The  plaintiff  insists  i 
that  a  call,  whether  made  by  the  directors  or  by  the  court, 
unless  directly  attacked  and  set  aside  by  judicial  proceedings, 
is  conclusive  evidence  of  the  necessity  of  the  call  and  binds 
every  stockholder  to  that  extent  without  service  of  personal 
notice  upon  him.     We  think  that  broad  proposition  cannot  be 
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sustained,  so  far  at  least  as  it  afEects  the  question  involved  in 
this  action.  If  the  purpose  for  which  these  calls  were  made 
was  illegal  and  unwarranted,  it  is  manifest  that  under  our 
system  of  practice  and  procedure  the  illegality  of  the  call  or 
the  absence  of  authority  to  make  it  can  be  set  up  as  a  defense 
in  an  action  to  recover  the  amount.  (Code  of  Civil  Proced- 
ure, §  507.)  It  also  seems  to  be  the  law  of  England  that  in 
an  action  against  a  shareholder  to  recover  for  a  call  made 
upon  his  shares,  it  is  a  defense  that  the  call  was  not  warranted 
by  the  constitution  or  articles  of  association  of  the  company. 
{East  Anglian  IVway  Co.  v.  Eastern  Cotmties  IPway  Co., 
11  C.  B.  775,  811 ;  Colman  v.  Eastern  Counties  Rway  Co.j 
10  Beav.  1, 14 ;  Bloxam  v.  Met.  Rway  Co.^  L.  K.  [3  Ch.  App.] 
337 ;  Forrest  v.  Manchester ^  <&o.j  Rway  Co.y  30  Beav.  40 ; 
Munt  V.  Shrewsbury  ds  Chester  IP  way  Co.^  13  Beav.  1,  5 ; 
Simpson  v.  Denison,  10  Hare,  51 ;  Salomons  v.  Laing^  12 
Beav.  339.)  Although  in  the  English  courts  the  method  of 
establishing  the  illegality  of  the  call  may  be  regulated  by  a 
procedure  differing  from  that  which  obtains  in  this  state,  as  by 
obtaining  an  injunction  to  restrain  the  action  of  the  company, 
or  by  procuring  a  judgment  setting  it  aside,  still,  that  would 
in  no  way  change  the  result,  as  the  difference  relates  to  a  mere 
matter  of  procedure.  The  procedure  in  this  action  is  con- 
trolled by  the  law  of  this  state,  and  under  our  law  it  is  obvi- 
ous that  the  claimed  illegality  can  be  set  up  as  a  defense  to 
an  action  brought  to  enforce  sueh  a  call. 

The  substantial  purpose  of  this  action  was  to  enforce  against 
the  defendant  a  scheme  entered  into  by  the  plaintiff  with  the 
Bank  of  China  and  Japan,  Limited,  and  for  the  benefit  of  the 
latter  company  to  recover  from  the  defendant  calls  made  by 
the  plaintiff  or  its  liquidator  for  the  entire  amount  unpaid 
upon  the  shares  held  by  him.  Unless,  however,  the  plaintiff's 
scheme  or  the  procedure  under  it  has  in  some  way  imposed 
upon  the  defendant  a  personal  liability  to  pay  calls  for  the 
benefit  of  the  new  company,  or  unless  he  is  absolutely  liable 
by  virtue  of  his  having  become  the  owner  and  holder  of  shares 
of  the  plaintiff  company,  independent  of  and  notwithstanding 
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snch  proceeding,  it  is  quite  evident  that  the  plaintiff  was  not 
entitled  to  a  judgment,  and  that  the  judgment  directed  by  the 
trial  court  was  properly  reversed. 

The  defendant  contends  that  tlie  plaintiff's  scheme  did  not 
impose  upon  him  a  personal  liability  for  the  amount  unpaid 
upon  his  shares,  and  that  he  is  not  liable  to  pay  calls  to  the 
plaintiff  for  the.  benefit  of  the  new  company,  to  whom  the 
former  has  attempted  to  transfer  that  right.  That  the  plain- 
tiff and  its  successor  were  both  organized  under  the  English 
Companies  Act  of  1862  and  the  amendments  thereto,  and  that 
the  winding  up  of  the  plaintiff  and  the  transfer  pf  its  business 
and  property  to  the  new  company  were  regulated  and  con* 
trolled  by  the  same  statute,  is  obvious  and  not  denied.  Part 
four  of  the  Companies  Act  relates  to  the  winding  up  of  com- 
panies and  associations  organized  under  it.  It  first  provides 
for  the  winding  up  of  such  a  company  or  corporation  by  the 
court,  and,  secondly,  for  a  voluntary  winding  up  by  its  oflBcers 
and  shareholders.  Tlie  provisions  of  the  statute  relating  to 
these  two  methods,  although  a  part  of  the  same  act,  are  essen- 
tially different  in  several  respects.  The  statute  to  an  extent 
confers  upon  such  an  association  or  company  power  to  deter- 
mine whether  the  winding  up  shall  be  by  the  court,  or 
voluntary. 

Section  161  of  that  act,  which  relates  to  the  voluntary  wind- 
ing up  of  such  companies,  provides :  "  Where  any  company  is 
proposed  to  be  or  is  in  the  course  of  being  wound  up  alto- 
gether voluntarily,  and  the  whole  or  a  portion  of  its  business 
or  property  is  proposed  to  be  transferred  or  sold  to  another 
company,  the  liquidators  of  the  first-mentioned  company  may, 
with  the  sanction  of  a  special  resolution  of  the  company  by 
whom  they  were  appointed,  conferring  either  a  general  author- 
ity on  the  liquidators,  or  an  authority  in  respect  of  any  par- 
ticular arrangement,  receive  in  compensation  or  part  compen- 
sation for  such  transfer  or  sale  shares,  policies  or  other  like 
interests  in  such  other  company,  for  the  purpose  of  distribu- 
tion amongst  the  members  of  the  company  being  wound  up, 
or  may  enter  into  any  other  arrangement  whereby  the  mem- 
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bers  of  the  company  being  woand  up  may,  in  lieu  of  receiving 
cash,  shares,  policies,  or  other  like  interests,  or  in  addition 
thereto,  participate  in  the  profits  of  or  receive  any  other  bene- 
fit from  the  purchasing  company;  and  any  sale  made  or 
arrangement  entered  into  by  the  liquidators  in  pursuance  of 
this  section  shall  be  binding  on  the  members  of  the  company 
being  wound  up."  These  provisions,  however,  are  made  sub- 
ject to  a  proviso  that  any  dissentient  member  may,  by  a 
method  therein  pointed  out,  require  the  liquidator  either  to 
abstain  from  carrying  the  resolution  into  effect,  or  to  purchase 
the  interest  held  by  the  dissentient  member  at  a  price  to  be 
determined  in  a  manner  therein  specified. 

That  it  was  the  purpose  of  the  plaintiff,  and  that  it  and  its' 
officers  and  such  shareholders  as  joined  in  the  proceeding  to 
wind  up  the  plaintiff  company  intended  to  institute  proceed- 
ings for  a  voluntary  winding  up,  is  rendered  perfectly  plain 
T)y  examining  the  notices  and  other  papers  therein.  It  is 
equally  clear  that  the  scheme  was  entered  into  in  pursuance 
of  that  section.  In  the  notices  which  called  the  meeting  of 
stockholders  and  creditors  it  is  specifically  stated  that  the 
scheme  was  entered  into  and  the  meeting  called  in  pursuance 
of  it.  In  the  minutes  of  the  meetings  held  December  twelfth 
and  twenty-eighth,  in  each  case,  it  is  so  stated.  The  scheme  as 
proposed  and  signed  by  all  the  parties  thereto  and  as  it  was 
afterwards  modified  and  finally  signed,  both  recited  that  fact. 
Therefore,  in  the  further  discussion  of  the  questions  involved 
it  will  be  assumed  that  the  proceedings  which  resulted  in  the 
scheme  for  the  transfer  of  the  business  and  property  of  the 
plaintiff  to  the  new  company  were  inaugurated,  continued 
and  carried  into  effect  under  axi^  in.  pursuance  of  section 
161.  \N 

Thus  we  ar^  brought  to  consider  whether,  where  a  corpora- 
tion or  association  organized  under  the  English  Companies  Act 
procures  the  organization  of  a  new  company  under  the  same 
statute  to  carry  into  effect  the  provisions  of  section  161,  and 
then  transfers  to  the  new  company  all  of  its  business  and 
property,  such  transfer  includes  the  right  of  the  first  company 
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to  bind  its  dissenting  stockholders  to  make  good  by  way  of 
calls  the  sums  unpaid  on  shares  held  by  them  for  the  benefit  of 
the  new  company,  or  to  enter  into  a  contract  to  that  effect ; 
in  other  words,  whether  the  old  company  under  a  voluntary 
winding  up  can  make  a  valid  contitact  binding  upon  dissenting 
members  to  buy  the  shares  of  a  new  one  with  anything  but  the 
existing  assets  at  the  time  of  liquidation.  This  question  is 
dependent  for  its  solution  upon  the  proper  construction  of 
section  161,  and  as  we  have  already  seen  it  is  the  duty  of  this 
court  to  constrae  that  section  in  the  light  of  the  English 
authorities  unless  foreclosed  from  examining  it  by  the  opinions 
of  witnesses  who,  without  producing  any  authority  showing 
the  existence  of  such  custom  or  any  case  in  which  it  was 
applied,  testified  upon  the  trial  as  to  the  custom  of  the 
courts  of  England  in  dealing  with  such  questions.  Keverting 
to  section  161,  we  find  that  where  a  company  is  being  wound 
up  voluntarily,  the  whole  or  a  portion  of  its  business  or 
property  may  be  transferred  to  another  company  with  the 
sanction  of  a  special  resolution  of  the  original  company,  and 
the  old  company  may  receive  in  compensation  for  a  transfer 
of  its  "  business  or  property  "  shares,  policies  and  other  like 
interests  in  such  company  for  the  purpose  of  distribution 
among  the  members  of  the  company  being  wound  up.  The 
first  point  presented  involves  the  meaning  of  the  words  "busi- 
ness or  property  "  as  used  in  that  section.  Upon  that  question 
we  have  direct  authority  in  the  decisions  of  the  English  courts'. 
In  Clinch  v.  Financial  Corporation  (L.  K.  [5  Eq.  Cases]  450, 
476;  L.  K.  [4  Ch.  App.]  117)  the  question  was  whether  a 
scheme  of  amalgamation  or  reconstruction  was  valid  under 
section  161  of  the  Companies  Act.  The  objection  was  that 
by  the  scheme  the  corporation  being  wound  up  had  disposed 
of  unpaid  subscriptions  to  its  shares  not  yet  called,  and  that  it 
required  the  liquidator  to  call  from  the  shareholders  of  the 
company  a  certain  amount  upon  their  shares,  which  was  to  be 
turned  over  to  the  purchasing  company  as  a  portion  of  the 
business  and  property  transferred.  It  was  there  held  that  the 
only  question  presented  was  whether  that  arrangement  could 
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be  supported  under  section  161  of  the  Companies  Act.  It 
was  further  held  that  there  was  nothing  in  that  section  which 
authorized  the  winding-up  company  to  buy  shares  of  another 
company  with  anytliing  but  the  assets  on  hand  at  the  time  of 
liquidation,  and  that  it  did  not  apply  to  assets  to  be  obtained 
by  calls  upon  the  holders  of  its  shares.  That  case  was  affirmed 
upon  appeal,  and  the  law  as  laid  down  by  the  vice-chancellor 
was  sustained.  In  that  case  the  trial  court  said :  "  There  is 
nothing  in  that  section  which  authorizes  a  contract  binding 
dissentient  shareholders  to  make  good,  by  way  of  call,  the 
sums  of  money  which  may  be  necessary  to  make  up  a  call  of 
two  pounds  a  share ;  in  other  words,  to  buy  the  shares  of 
another  company  with  anything  but  the  assets  of  the  company. 
Such  assets  are  the  assets  at  the  time  of  liquidation,  not  assets 
to  be  got  by  subsequent  calls,  in  order  to  make  good  an 
arrangement  of  this  kind,  and  to  force  the  reluctant  share- 
holders into  paying  two  pounds  a  share,  which  will  be  a  pay- 
ment not  for  their  benelit,  if  they  do  not  choose  to  take  shares, 
and  if  not  for  their  benefit,  then  for  the  benefit  of  those 
who  do  take  shares.  That  would  be  an  act  of  the  most  pre- 
posterous character  —  it  would  give  a  majority  of  the  share- 
holders the  power  of  binding  the  minority,  not  only  to  take 
shares  in  another  concern,  but  to  submit  to  calls  being  made 
upon  them  for  the  purpose  of  raising  the  sum  which  was  to 
be  so  advanced."  That  case  was  cited  with  approval  in 
Bldtchford  V.  Ross  (54  Barb.  42,  46).  It  is  to  be  observed 
that  it  is  only  the  business  or  property  of  the  corporation 
being  wound  up  that  can  be  transferred  under  the  provisions 
of  that  section.  When  the  meaning  of  the  words  "  business 
or  property  "  is  considered,  it  is  obvious  that  "  business  "  does 
not  include  uncalled  capital,  and  the  word  "  property  "  has 
not  only  been  construed  as  not  including  calls  upon  stock- 
holders in  the  Clinch  case,  but  a  similar  principle  of  construc- 
tion has  been  established  by  other  cases  in  the  English  courts, 
{StoThley^s  Casey  4  De  G.,  J.  &  S.  407 ;  In  re  Streatham  and 
General  Estates  Co.^  L.  R.  [1897,  1  Ch.]  \^\  In  re  CclonuU 
Trusts  Corporation^  L.  R.  [15  Ch.  Div.]  465.)    Not  only  do 
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these  cases  in  effect  hold  that  it  was  alone  the  property  wliich 
the  company  had  in  hand  at  the  time  of  the  commencement 
of  its  proceedings  to  wind  it  up  that  it  could  transfer  to  the 
new  company,  but  one  of  the  expert  witnesses  called  by  the 
plaintiff  testified  that  under  section  161  no  such  scheme  could 
be  properly  passed,  and  that  the  Clinch  case  is  a  correct  inter- 
pretation of  that  section. 

But  it  is  insisted  by  the  appellant  that  inasmuch  as  the  vol- 
untary winding  up  of  the  old  company  was  subject  to  the 
supervision  of  the  court,  that  fact  affected  the  operation  of 
section  161,  so  that  the  winding  up  is  to  be  considered  not  as 
a  winding  up  under  that  section,  but  as  a  winding  up  by  the 
court.  This  insistence  does  not,  however,  seem  to  be  sustained 
by  the  decisions  of  the  English  courts.  {In  re  Imperial  Mer- 
cantile Credit  Assn.^  L.  K.  [12  Eq.]  504,  513 ;  I?i  re  New 
Flagstaff  Mining  Co.,  Weekly  N.  [1889]  123.) 

Moreover,  section  147  of  the  Companies  Act  expressly  pro- 
vides for  continuing  a  voluntary  winding  up  under  an  order 
of  the  court  and  subject  to  its  supervision.  Indeed,  such 
must  have  been  the  view  taken  by  the  parties,  as  the  order  in 
this  proceeding  of  March  twenty-seventh  shows  that  the 
petition  of  the  plaintiff  and  its  liquidator  sought  for  the  con- 
tinuance of  a  voluntary  winding  up  subject  to  the  supervision 
of  the  court  as  opposed  to  a  winding  up  by  the  court  upon  the 
petition  of  the  creditors,  and  the  order  was  that  the  voluntary 
winding  up  be  continued  subject  to  such  supervision.  Under 
these  circumstances,  we  think  the  plaintiff  cannot  now  be 
heard  to  claim  tliat  the  proceeding  was  under  some  other  pro- 
vision of  the  Companies  Act  or  under  some  other  statute  and 
thus  justify  its  proceedings.  Besides,  we  find  no  authority, 
other  than  section  161  in  the  Companies  Act,  or  elsewhere, 
which  would  even  seem  to  justify  the  scheme  entered  into 
between  the  plaintiff  and  the  new  company. 

The  respondent  also  claims  that  this  scheme  was  mvalid 
because  inequality  of  treatment  of  sliareholders  of  the  same 
class  was  attempted  by  it.  It  was  plainly  unequal  as  to  the 
plaintiff's  ordinary  shareholders.    If  new  shares  were  taken 
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by  them  they  were  expressly  relieved  from  the  payment  of 
seven  pounds  fifteen  shillings  unpaid  on  their  old  shares  and 
no  calls  therefor  were  to  be  made ;  if  not,  all  the  capital  of  the 
old  company  was  to  be  called  and  payment  enforced  immedi- 
ately, not  for  the  benefit  of  it  or  its  shareholders,  but  for  the 
benefit  of  the  new  company  which  was  composed  wholly  of 
old  shareholders  who  took  shares  in  the  second  company.  The 
apparent  purpose  of  this  scheme  was  to  compel  all  the  share- 
holders of  the  old  company  to  become  shareholders  in  the 
new.  It  must,  however,  be  conceded  that  shareholders  6f  the 
old  company  could  not  be  compelled  to  take  shares  in  the 
new,  and  we  find  no  authority,  statutory  or  other,  to  justify  a 
scheme  which  imposed  upon  shareholders  refusing  what  they 
might  properly  refuse,  a  heavier  burden  than  could  otherwise 
be  imposed.  The  equal  and  ratable  distribution  of  the  assets 
and  the  equal  and  ratable  enforcement  of  the  liabilities  of  a 
company,  according  to  the  interest  of  shareholders  therein,  is 
equitable  and  should  be  enforced,  so  that  each  shareholder 
may  receive  an  equal  proportion  of  the  assets  and  contribute 
only  an  equal  proportion  to  discharge  its  liabilities.  This 
principle,  we  think,  applies  as  well  to  the  proceeds  of  calls  as 
to  property  already  in  hand,  '"n  other  words,  shareholders 
have  equal  rights  and  must  bear  equal  burdens.  (1  Mora- 
wetz  on  Private  Corporations,  §  305.)  This  principle  is 
especially  applicable  to  a  proceeding  under  section  161  of  the 
Companies  Act.  {Griffith  v.  Paget j  L.  R.  [5  Ch.  Div.]  894; 
Simpsoji  V.  Palace  Theatre,  69  Law  Times,  70.) 

Another  vice  in  the  scheme  entered  into  is  that  the  calls 
upon  dissenting  shareholders  were  excessive.  If  paid,  they 
would  have  produced  an  amount  much  greater  than  was 
necessary  to  pay  all  the  debts  and  liabilities  of  the  old  com- 
pany. Futhermore,  it  provided  that  the  fund  thus  raised, 
instead  of  being  applied  to  that  purpose  and  the  remainder 
divided  between  the  shareholders,  was  to  be  paid  over  to  the 
new  company  for  its  benefit  and  the  benefit  of  its  shareholders. 
We  find  no  authority  that  would  justify  a  scheme  so  unjust 
and  inequitable. 
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Bat  the  appellant  suggests  that  if  there  had  been  a  compol- 
sorj  winding  up  and  the  company  had  realized  its  assets  at 
their  then  depreciated  values,  a  call  of  the  total  unpaid  capital 
upon  all  the  shares  would  have  been  necessary  to  pay  the 
debts  promptly,  and  thus  it  attempts  to  justify  its  excessive 
and  unequal  call.  The  respondent  answers  that  there  was  no 
compulsory  winding  up  or  realization  at  depreciated  values, 
and  that  if  the  unpaid  capital  had  been  called,  the  proceeds 
would  have  been  used  for  the  prompt  payment  of  the  debts 
without  any  forced  realization  upon  the  assets.  There  seems 
to  be  great  force  in  these  suggestions.  But  be  that  as  it  may, 
it  is  plain  that  we  cannot  deal  with  unproved  suppositions  or 
conjectures  in  determining  the  question  before  us. 

The  only  theory  upon  which  even  the  plaintiffs  experts 
sought  to  justify  the  action  of  the  plaintiff  and  the  new  com- 
pany is  based  upon  a  provision  in  the  scheme  devised  by  them 
to  that  effect  But  then  follows  the  question :  Where  is  there 
any  warrant  for  such  a  scheme  ?  We  know  of  no  principle 
or  authority  which  would  justify  it.  To  sustain  this  scheme 
the  plaintiff  relies  upon  the  general  assertion  of  expert  wit- 
nesses called  on  the  trial,  to  the  effect  that  such  schemes  were 
approved  by  the  English  conrts.  This  we  cannot  regard  as 
controlling,  in  view  of  the  statute  and  decisions  to  which  we 
have  already  adverted.  The  plaintiff  in  its  brief  has  many 
times  asserted  that  the  remedy  of  the  defendant  was  to  have 
opposed  the  scheme  before  it  was  sanctioned,  and  that  failing 
to  do  ISO  he  was  irrevocably  bound.  The  fact  is  that  he  knew 
absolutely  nothing  of  it,  or  that  it  was  before  the  court  until 
long  after,  so  that  the  remedy  suggested  could  hardly  be 
regarded  as  complete  or  available  to  secure  his  rights. 

Nor  do  we  find  anything  in  the  Joint-Stock  Companies 
Arrangement  Act  of  1870  which  made  this  scheme,  even  upon 
its  approval  by  the  court,  binding  upon  the  defendant  person- 
ally. The  English  Companies  Act  is  not  extra-territorial  and 
binds  only  the  person  or  property  within  the  jurisdiction  to 
which  the  act  extends.  In  JVew  Zealand  Loan  and  Mercantile 
Agency  Co.y  Limited^  v.  Morrison  (L.  R.  [1898,  Appeal  Cases] 
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349)  it  was  held  by  the  House  of  Lords  that  the  Joint-Stock 
Companies  Arrangement  Act  of  1870  did  not  even  apply  to  the 
English  colonies,  and,  therefore,  although  a  scheme  of  arrange- 
ment under  that  act  was  sanctioned  by  an  English  court,  yet, 
as  to  the  colonies  it  was  a  proceeding  in  a  foreign  court  and 
could  not  be  pleaded  by  the  company  in  the  Victorian  court 
as  a  defense  to  an  action  by  a  non-assenting  Victorian  creditor 
for  the  amount  of  her  claim.  Thus  we  see  that  under  the 
doctrine  established  by  the  English  courts,  this  act  was  not 
applicable  even  to  its  colonies,  and  mucli  less  can  it  be  held 
applicable  in  a  foreign  jurisdiction.  It  b  perhaps  true  that, 
so  far  the  defendant's  interest  in  the  old  company  was  con- 
cerned, the  English  courts  had  jurisdiction  to  bind  him  and  it 
even  to  the  extent  of  confiscating  his  interests,  yet  we  know 
of  no  principle  under  which  the  courts  of  this  State  can  be 
required  to  enforce  or  be  justified  in  enforcing  such  a  scheme 
against  the  defendant  personally. 

There  is  no  pretense  that  the  defendant  ever  consented  to 
the  plaintiff's  scheme,  agreed  to  be  bound  by  it,  contracted 
to  pay  according  to  its  terms  or  entered  into  any  contractual 
relation  with  the  company,  its  shareholders  or  creditors  which 
rendered  him  liable  thereunder.  Nor  do  we  think  that  any 
such  contract  could  be  implied  from  the  mere  purchase  of 
the  company's  shares.  If  otherwise,  then  it  is  obvious  that 
such  a  corporation  has  power  to  change  the  contract  into 
which  a  shareholder  originally  entered  in  such  a  manner  and 
to  such  an  extent  as  it  sees  fit,  without  consultation  or  con- 
sent. If  this  may  be  done,  the  contract  of  the  shareholder 
may  be  one  thing  when  he  becomes  such,  and  subsequently 
changed  to  quite  a  different  thing.  In  this  case  if  such 
authority  could  be  implied,  the  result  would  be  that  the 
defendant  is  made  to  adopt  a  contract  in  which  there  is  a  new 
beneficiary,  to  consent  to  inequaUty  of  contribution,  to  excess 
of  calls,  and  his  original  contract  is  in  effect  wiped  oat  and  a 
new  one  substituted  in  its  place  entirely  without  his  assent. 
Paine  v.  Cork  Co.  (69  L.  J.  Ch.  156)  is  to  the  effect  that 
even  though  the  articles  of  incorporation  of  a  company  or 
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association  in  terms  confer  upon  a  liquidator  power  to  sell  the 
assets  for  shares  fully  or  partly  paid  up  of  another  company, 
irrespective  of  the  powers  conferred  upon  him  by  statute, 
they  are  invalid,  and  the  articles  cannot  deprive  dissentients 
of  the  benefits  conferred  upon  them  by  section  161.  Although 
the  defendant  by  purchasing  shares  in  the  plaintiff  company 
assumed  to  pay  all  calls  unpaid  thereon  necessary  for  the 
legitimate  purposes  of  the  old  corporation,  to  pay  its  debts 
and  discharge  its  liabilities,  still  there  was  no  implied  contract 
upon  his  part  to  become  liable  to  pay  calls  upon  his  shares  for 
the  benefit  of  another  company  to  whom  tlie.  interests  of  the 
old  company  had  been  transferred.  Nor  could  the  English 
courts  by  any  order  made  in  the  proceeding  impose  upon  the 
defendant  any  such  personal  liability  in  the  absence  of  per- 
sonal service  or  appearance  in  the  winding-up  proceeding. 
As  this  court  recently  said,  in  discussing  the  effect  of  a  judg- 
ment of  a  foreign  state :  "  If  the  proceedings  involve  the 
detennination  of  the  personal  liability  of  the  defendant,  he 
must  be  brought  within  the  jurisdiction  by  service  of  process 
within  the  state,  or  voluntary  appearance.  If  it  be  a  proceed- 
ing in  rem  the  res  must  have  been  seized  or  attached,  or  at 
least  must  be  within  the  jurisdiction.'^  (  Ward  v.  Boyce^  152 
N.  Y.  191,  196.) 

This  court  has  held  that  where  a  liability  sought  to  be 
enforced  in  our  state  courts  has  for  its  foundation  the  princi- 
ples of  common  law  and  is  contractual,  it  will  be  enforced 
upon  grounds  of  state  comity.  {Stoddard  v.  Zwm,  159  N.  Y. 
265  ;  Ilowarth  v.  Angle^  162  N.  Y.  179.)  But  the  principle 
of  those  cases  has  no  application  or  bearing  upon  the  question 
involved  in  the  case  at  bar.  There  it  appeared  that  the  cor- 
poration was  insolvent,  that  the  purpose  of  the  call  or  the 
ground  upon  which  a  recovery  was  sought  was  to  procure 
funds  for  the  payment  of  its  proper  and  legitimate  debts,  and 
it  was  held  that  the  capital  stock  of  a  corporation  was  a  fund 
set  aside  for  the  payment  of  its  debts,  and  that  creditors  have 
a  lien  upon  it  which  our  courts  will  enforce  to  an  extent 
necessary  to  attain  that  end.    But  we  have  never  held  that 
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Bucli  a  liability  will  be  enforced  unless  it  exists  under  the 
principles  of  common  law  or  under  a  contract  which  ought  to 
be  .  enforced.  In  MarskdU  v.  Sherman  (148  N.  Y.  9)  it  was 
said  that  the  liability  of  a  stockholder  of  another  state  for  the 
debts  of  a  corporation,  in  case  of  its  insolvency,  created  by 
the  statute  of  such  state,  while  not  penal  in  its  nature,  is  not  a 
liability  arising  upon  contract  in  a  general  sense,  and  that  an 
action  to  enforce  such  liability  in  this  state  is  not  maint^ainable 
upon  the  theory  that  it  is  contractual  and  primary.  More- 
over, the  decisions  of  the  English  courts  to  the  effect  that  the 
scheme  entered  into  by  the  plaintiff  and  the  new  company 
was  invalid,  and  that  the  statute  did  not  make  the  calls  upon 
shareholders  any  part  of  the  assets  of  the  new  company,  are 
decisive  of  the  question  under  consideration. 

Under  these  circumstances,  we  think  the  courts  of  this  state 
should  not  enforce  a  liability  against  one  of  its  citizens,  where 
it  is  seen  that  it  is  illegal,  unequal  and  oppressive.  The  gen- 
eral rule  is  to  the  contrary  and  that  courts  will  not  enforce 
such  a  liability  when  it  would  be  in  violation  of  the  policy  of 
our  own  laws  or  do  violence  to  what  we  deem  the  rights  of 
our  own  citizens.  Hence,  it  is  clear  that  the  courts  of  this 
state  should  decline  to  enforce  the  liability  sought  to  be  estab- 
lished by  this  action. 

There  is,  however,  one  other  point  which  should  be  con- 
sidered. The  plaintiff  insists  that  even  if  the  scheme  of 
arrangement  made  between  the  companies  and  the  liquidator 
was  invalid,  it  was  nevertheless  error  for  the  Appellate  Divis- 
ion to  reverse  the  judgment  altogether  since  it  in  part  rested 
upon  the  call  of  twenty  shillings  which  was  made  by  the 
directors.  We  find  nothing  to  show  that  the  plaintiff  either 
upon  the  trial  or  subsequently  presented  or  attempted  to 
enforce  any  claim  based  upon  that  call,  indei^)endently  of  the 
other.  The  whole  claim  seems  to  have  been  treated  as  one. 
It  was  passed  upon  by  the  court  as  a  single  claim.  A  judg- 
ment was  directed  for  the  full  amount,  and  at  this  time,  after 
the  plaintiff  had  stipulated  for  judgment  absolute  in  case  no 
error  was  committed  in  granting  a  new  trial,  we  think  it  too 
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late  to  claim  that  the  judgment  should  have  been  for  smaller 
amount.  On  such  an  appeal,  if  the  record  presents  any 
error,  either  of  law  or  of  fact,  made  by  the  trial  court  wliich 
called  for  a  reversal  of  the  judgment,  the  order  of  the  Appel- 
late Division  must  necessarily  be  affirmed  by  this  court. 
{Cobb  V.  Ilaffidd,  46  N.  Y.  533 ;  Godfrey  v.  Moser,  66  N.  Y. 
250 ;  Lake  v.  Nathan%^  67  N.  Y.  589  ;  Gray  v.  Bd.  Supers. 
To7iipkhi8  Co.y  93  K  Y.  603 ;  CasweU  v.  Hazard,  121  N. 
Y.  484.)  Upon  an  appeal  to  this  court  from  an  order  grant- 
ing a  new  trial,  the  appellant  takes  the  risk  not  only  of  the 
questions  considered  below,  but  of  every  other  exception 
appearing  upon  the  record.  The  respondent  may  sustain  the 
order  by  showing  any  legal  error,  whether  noticed  by  the 
court  bel6w  or  not.  If,  in  considering  such  an  appeal,  the 
court  determine  that  there  was  error  upon  the  trial  requiring 
an  affirmance  of  the  order,  judgment  absolute  must  be  given 
against  the  appellant.  {Mackay  v.  Lewis^  73  N.  Y.  382 ; 
Noyes  v.  Wyckoff,  114  N.  Y.  204,'  206 ;  Beed  v.  McConneU, 
133  N.  Y.  425,  430 ;  Foster  v.  Bookwalter,  152  N.  Y.  166.) 
We  may,  however,  add  that  we  discover  no  principle  upon 
which  the  call  for  twenty  shillings  could  be  enforced  under 
the  circumstances  disclosed  in  this  action. 

In  considering  the  questions  in  this  case  we  have  not  omitted 
to  examine  the  excellent  brief  of  the  learned  counsel  for  the 
appellant  and  the  various  cases  upon  which  lie  relies.  Kor 
have  we  forgotten  his  most  persuasive  and  impressive  argu- 
ment. But  it  is  impossible,  within  the  limits  to  which  this 
opinion  should  be  confined,  to  examine  in  detail  all  the  ques- 
tions and  authorities  cited  or  to  point  out  what  seems  to  us 
the  clear  distinction  between  the  cases  cited  by  him  and  the 
case  at  bar.  We  have,  however,  examined  all  his  authorities 
without  finding  any  which  justified  the  judgment  of  the  trial 
court  or  wliich  would  justify  us  in  reversing  the  judgment  of 
the  learned  Appellate  Division. 

There  are  several  other  questions  which  were  presented  and 
argued  by  counsel  and  upon  which  the  learned  Appellate 
Division  might  kave  based  its  order  of  reversal,  but  having 
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reached  the  conclusion  that  the  order  appealed  from  should 
be  affirmed  upon  the  grounds  already  considered  we  deem  it 
unnecessary,  and,  therefore,  do  not  specially  consider  them. 

The  order  of  the  Appellate  Division  should  be  affirmed  and 
judgment  absolute  ordered  upon  the  plaintiff's  stipulation,  with 
costs  to  the  defendant  in  all  the  courts. 

.  Parker,  Ch.  J.,  Gray,  Bartlett,  Vann,  Cullen  and 
.Werner,  JJ.,  concur. 

Ordered  accordingly. 


Sarah  A.  Cantine,  as  Executrix  of  Peter  Cantine,  Deceased, 
Kespondeut,  v.  George  W.  Kussell  et  al..  Appellants. 

Compulsory  Reference  —  Long  Account  in  Action  to  Reciter 
FOR  Attorney's  Services  —  Code  Civ.  Pro.  §  1013.  Where,  in  an  action 
brought  by  the  executrix  of  a  deceased  attorney  to  recover  for  profes- 
sional services  performed  by  him  under  a  general  retainer  to  act  for 
executors,  not  only  in  probating  the  will  of  decedent,  but  in  connection 
with  the  management  of  his  estate,  no  issue  is  raised  by  the  pleadings  as 
to  the  performance  of  such  services,  and  only  the  value  thereof  is  denied, 
it  must  be  held,  under  the  authority  of  Feeter  v.  Arkenburgh  (147  N.  Y. 
237),  that  the  trial  of  the  case  will  not  require  the  examination  of  a  long 
account  within  the  meaning  of  section  1018  of  the  Code  of  Civil  Proced- 
ure, and  a  compulsory  order  of  reference  is  not  authorized. 

Cantine  v.  RuhBcll,  62  App.  Div.  630,  reversed. 

(Argued  November  13,  1901;  decided  November  19, 1901.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  depart- 
ment, entered  Jiily  2,  1901,  which  affirmed  an  order  of  Spe- 
cial Term  directing  a  compulsory  reference. 

This  action  was  brought  to  recover  a  sum  alleged  to  be  a 
balance  due  to  the  plaintiff,  as  executrix  of  a  deceased  attorney, 
for  professional  services  rendered  by  him  for  the  defend- 
ants in  and  about  the  probate  of  the  will  of  their  testator, 
and  die  settlement  of  his  estate.  Performance  of  the  serv- 
ices was  admitted  by  the  answer,  but  their  value  and  the 
amount  due  thereon  were  put  in  issue.  A  bill  of  particulars 
having  been  demanded  by  defendants,  one  was  served,  but 
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it  failing  to  specify  the  value  of  each  of  the  items  of  services 
mentioned  therein,  a  motion  was  made  for  an  order  directing 
a  farther  bill,  which  was  denied,  but  upon  appeal  to  the 
Appellate  Division  the  order  entered  thereon  was  reversed 
and  the  motion  granted.  A  further  bill  was  thereupon  served, 
putting  a  value  upon  each  of  the  items  therein  contained. 
Thereafter  a  motion  was  made  by  plaintiff  for  a  compulsory 
order  of  reference,  which  was  granted,  and  from  the  order  of 
affirmance  by  the  Appellate  Division  this  appeal  is  taken. 
The  question  certified  is  stated  in  the  opinion. 

William  D.  Brinnier  and  John  W.  Searing  for  appellants. 
The  complaint  determines  whether  an  action  is  referable,  and 
in  this  case  there  is  nothing  in  the  complaint  upon  which  to 
base  a  reference.  (  WeUh  v.  Darragh^  52  N.  Y.  590  ;  Town- 
send  V.  HendrickSy  40  How.  Pr.  143 ;  Untermyer  v.  Bein- 
Jiauer,  105  N.  Y.  521 ;  Casaidy  v.  McFarland,  130  N.  Y. 
201 ;  Steck  v.  (7.  F.  dk  L  Co,,  142  N.  Y,  236 ;  Canip  v.  Inger- 
soil,  86  N.  Y.  433.)  The  cause  of  action  is  single  and  entire, 
based  upon  a  single  retainer,  and  the  services  rendered  were 
all  rendered  thereunder,  and  for  that  reason  the  action  is  not 
referable.  {Benn  v.  F.  Nat  Bank,  19  Wkly.  Dig.  206.) 
The  demand  and  service  of  a  bill  of  particulars  in  no  way 
change  the  nature  of  the  action.  A  bill  of  particulars  cannot 
make  that  referable  which  was  non-referable  without  it. 
{Starkweather  v.  Kittle,  17  Wend.  20 ;  Kreiss  v.  Seligtnan, 
8  Barb.  439.)  It  is  not  sufficient  to  authorize  a  compulsory 
reference  that  the  examination  of  a  long  account  may  become 
necessary  in  determining  the  action.  The  Code  authorizes  a 
reference  only  "  where  the  trial  will  require  the  examination 
of  a  long  account."  {Benn  v.  F.  Nat.  Bank^  19  Wkly.  Dig. 
206 ;  Rid^way  v.  Taylor,  5  Wkly.  Dig.  250 ;  Hull  v.  Alkn, 
4  Civ.  Pro.  Eep.  300 ;  Randolph  v.  Mayor,  etc.,  53  How.  Pr. 
512 ;  Swift  V.  Wells,  2  How.  Pr.  79 ;  Stewart  v.  EUrsle,  3 
Civ,  Pro.  Rep.  139 ;  Dickinson  v.  Mitchell,  19  Abb.  Pr.  286 ; 
1  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  108.)  The  weight  of 
authority  is  against  references  of  actions  by  attorneys  to 
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recover  for  professional  services.  {Feeter  v.  Arkenburgh^  147 
N.  T.  237 ;  Bradley  v.  Eager ^  5  Wkly.  Dig.  330 ;  Benn  v. 
F.  Nat.  Bank,  19  Wkly.  Dig.  206 ;  Dittenhoefer  v.  LewU, 
5  Daly,  72 ;  Hoa/r  v.  WaUace,  24  App.  Div.  161 ;  Evans  v. 
Kdlhfleish,  16  Abb.  [N.  S.]  13 ;  TTami^  v.  Ghamherlam,  48 
Wkly.  Dig.  564.) 

Howard  Chijpp  and  Charles  F.  Carnitine  for  respondent. 
The  question  is  not  a  proper  one  to  be  certified  to  this  court. 
{Bead  v.  McCord,  160  N.  Y.  330 ;  ScioUna  v.  Erie  P.  Co,, 
151  N.  Y.  50 ;  Welsh  v.  Darragh,  52  N.  Y.  590  ;  C<w«irfy  v. 
McFarland,  139  N.  Y.  201 ;  Hossack  v.  Heyerdahl,  6  J.  & 
S.  391 ;  60  N.  Y.  634.)  The  claim  herein  constitutes  a  long 
account,  within  the  meaning  of  section  1013  of  the  Code  of 
Civil  Procedure.  {Clinch  v.  Henck,  49  App.  Div.  183 ;  Ran- 
doll  V.  Sherman,  131  N.  Y.  669 ;  Fe-eter  v.  Arkenhurgh,  147 
N.  Y.  237.)  Each  item  of  the  bill  of  particulars  served  repre- 
sents a  separate  and  entire  transaction,  and  the  bill  as  a  whole 
constitutes  a  long  account,  in  that  it  presents  numerous  and 
unrelated  items  of  service.  {Richards  v.  Stokes,  1  App.  Div. 
307.)  Not  only  are  the  items  numerous  and  unrelated  to  each 
other,  but  they  are  practically  all  disputed,  and  common-law 
proof  must  be  given  of  the  extent  and  value  of  each  service. 
{Bwight  V.  G.  Z.  Ins.  Co.,  84  N.  Y.  493 ;  Matthews  v.  Hub- 
hard,  47  N.  Y.  428  ;  B&wman  v.  Earle,  3  Duer,  691 ;  Jack- 
son V.  Doherty,  17  Misc.  Rep.  629 ;  Morrison  v.  E Homme- 
dieu,  44  N.  Y.  Supp.  79.)  The  moving  papers  having  shown 
numerous  items  unrelated  to  each  other,  each  of  which  is  the 
subject  of  separate  proof,  a  long  account  existed  and  the  refer- 
ence was  properly  ordered.  {Spence  v.  Simis,  137  N.  Y. 
617;  Clinch  V.  Henck,  i9  App.  Dli^.  183.)  The  contention 
that  the  court  was  compelled  to  refer  to  the  complaint  alone 
and  must  ignore  the  bill  of  particulars  and  affidavit  in  ascer- 
taining whether  a  long  account  was  involved,  is  unfounded. 
{BowmAxn  v.  Earle,  3  Duer,  691 ;  Melvin  v.  Wood,  3  Keyes, 
533  ;  Ctise  v.  P harts,  106  N.  Y.  118  ;  Crawford  v.  Cana/ry, 
38  App.  Div.  135 ;  Sj>ence  v.  Simis,  137  N.  Y.  616;  Cassidy 
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V.  McFarlandy  139  N.  Y.  201 ;  Welsh  v.  DarragK,  52  N.  T. 
591.) 

Martin,  J.  This  appeal  was  taken  by  virtue  of  an  allow- 
ance thereof  by  the  Appellate  Division  of  the  Supreme  Court. 
The  question  certified  for  review  is,  "  Was  the  order  of 
reference  granted  herein  authorized  by  section  1013  of  the 
Code  of  Civil  Procedure  ? "  The  action  was  to  recover  for 
the  professional  services  of  the  plaintiff's  testator  as  an  attor- 
ney and  counselor  at  law.  They  were  performed  under  a 
general  retainer  to  act  for  the  defendants  in  probating  the 
will  of  their  testator  and  in  performing  ^^  such  acts  as  might 
be  necessary,  not  only  in  respect  to  the  probate  of  said  will, 
but  in  connection  with  the  management  of  the  estate."  The 
services  performed  were  of  that  character.  No  issue  is  raised 
by  the  pleadings  as  to  their  performance,  but  the  defendants 
deny  that  they  were  of  the  value  alleged. 

The  only  question  of  law  is  whether  the  trial  of  this  case 
will  require  the  examination  of  a  long  account  within  the 
meaning  of  section  1013,  as  interpreted  by  the  decisions  of 
the  courts.  We  think  the  question  must  be  negatively 
answered.  Although  that  section  has  been  the  subject  of 
many  decisions  by  this  and  other  courts  in  the  state,  which 
may  not  always  have  been  in  entire  harmony,  yet  the  facts 
and  questions  here  involved  are  so  similar  in  all  essential 
respects  to  those  in  Feeler  v.  Arkenhurgh  (147  N.  Y.  237) 
that  the  Order  appealed  from  cannot  be  sustained  without 
disregarding  or  varying  the  doctrine  of  that  case.  That  we 
are  disinclined  to  do,  but  think  we  should  follow  it  and 
reverse  the  order  appealed  from. 

The  order  should  be  reversed,  with  costs  in  all  the  courts, 
the  motion  denied,  and  the  question  certified  answered  in  the 
negative. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Vann  and  Landon, 
J  J.,  concur ;  Haight,  J.,  absent. 

Ordered  accordingly. 
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168  — 488     ^^^  People  of  the  State  of  New  York  ex  rd.  Francis 
e  78  Aiy434         J.  Clarke,  Appellant,  v.  Theodore  Roosevelt  et  al.,  Com- 
posing the  Board  of  Police  of  the  Police  Department  of  the 
City  of  New  York,  Respondents. 

1.  New  York  City  — Rule  for  Determining  Guilt  of  Police 
Officer  ok  Trial  of  Charges.  In  determining  the  guilt  of  a  police 
officer  who  is  on  trial  for  charges  preferred  against  him,  the  police  com- 
missioners must  act  upon  the  evidence  produced  before  them  and  not 
upon  their  own  knowledge.  But  in  inflicting  the  punishment  they  may 
take  into  consideration  his  record  as  well  as  the  evidence. 

2.  TV^HEN  Guilt  op  Officer  Properly  Determined.  Notwithstand- 
ing that  it  appears  from  the  return  of  the  board  of  police  commissioners 
of  New  York  city  to  a  writ  of  certiorari  obtained  by  a  police  officer  to 
review  their  determination  removing  him  from  office  upon  charges  pre- 
ferred against  him,  that  the  adjudication  of  guilt  and  the  imposition  of 
punishment  both  took  place  at  the  same  meeting  and  were  accomplished 
by  the  same  resolution,  if  it  is  found  from  such  decision,  and  all  the 
papers  and  proceedings  had  before  the  board,  and  also  returned  by  them, 
that  the  guilt  of  such  officer  was  determined  upon  the  proofs  produced, 
and  that  his  record  was  only  considered  in  determining  his  punishment, 
the  writ  should  be  dismissed  and  the  determination  of  the  board  confirmed. 

People  ex  rel.  Clarke  v.  Booievelt,  4  App.  Div.  611,  affirmed. 

(Argued  June  4,  1901;  decided  November  19,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
4,  1896,  which  confirmed,  on  certiomri,  the  proceedings  of  the 
defendants  in  dismissing  the  relator  from  the  police  force  of 
the  city  of  New  York  and  dismissed  the  writ. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edmund  L.  Mooney  and  Frederick  A.  Card  for  appel- 
lant. There  was  no  evidence  warranting  relator's  conviction 
on  the  charges  made  against  him.  {People  ex  rel.  v.  Martin^ 
142  N.  Y.  352;  PeopU  ex  rel  v.  French,  119  N.  Y.  493; 
People  ex  rel.  v.  Bd,  of  Police  Comrs,,  155  N.  Y.  40 ;  People 
ex  rel.  v.  Roosevelt,  22  App.  Div.  626 ;  People  ex  rel.  v. 
Moosevelty  7  App.  Div.  610 ;  People  ex  rel.  v.  Bd.  of  PolicSy 
55   Hun,   445.)    The  consideration  by   the  respondents  of 
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relator's  record  on  the  question  of  guilt  was  vital  error. 
{People  ex  rel.  v.  lioosevelt^  1  App.  Div.  577 ;  People  ex  rel, 
V.  York^  50  App.  Div.  359 ;  People  ex  rel,  v.  Yorh^  52  App. 
Piv.  295.)  The  respondents  erred  in  receiving  and  consider- 
ing the  certificates  of  the  police  surgeons.  {People  ex  rel.  v. 
Bd.  of  Police  Comra.^  155  N.  Y,  40 ;  People  ex  rel,  v. 
Poosevelty  5  App.  Div.  328 ;  Parr  v.  Village  of  Greenbueh^ 
72  N.  Y.  463 ;  PeopU  ex  rel.  v.  WaUh,  87  N.  Y.  481.) 

John  WhcUen,  Corporation  Counsel  {Theodore  Connoly  and 
Terrence  Farley  of  counsel),  for  respondents.  The  petition 
or  affidavit  upon  which  a  writ  of  certiorari  i88U€s$  serves  the 
purposes  of  an  assignment  of  errors,  and  no  irregularities  will 
be  considered  except  such  as  are  pointed  out  therein  even  if 
they  be  apparent  of  record.  (4  Ency.  of  PI.  &  Pr.  147,  149, 
293 ;  People  ex  rel,  v.  Scannelly  56  App.  Div.  52 ;  People 
ex  rel,  v.  Roosevelt^  2  App.  Div.  536.)  The  use  made  of 
relator's  record  was  a  legal  one.  {People  ex  rei.  v.  PooseveUj 
2  App.  Div.  526 ;  People  ex  rel,  v.  Scannelly  53  App.  Div. 
637;  People  ex  rel,  v,  Poosevelij  5  App.  Div.  329;  People 
ex  rel.  v.  Hoosevelt,  17  App.  Div.  301 ;  People  ex  rel,  v. 
York^  50  App.  Div.  359;  People  ex  rel,  v.  Yorky  52  App. 
Div.  295  ;  People  ex  rel,  v.  Scannelly  56  App.  Div.  53.)  The 
respondents  had  jui*isdiction  to  investigate  the  charges,  and 
all  the  proceedings  were  regular.  {People  ex  rel.  v.  McClame^ 
123  N.  Y.  512.)  The  evidence  abundantly  establishes  the 
truth  of  the  charges  upon  which  the  relator  was  dismissed. 
{People  ex  rel,  Mac  Lean  ^  37  N.  Y.  S.  K.  628;  People  v. 
Eastwood,  14  N.  Y.  562 ;  State  v.  Pike,  49  N.  H.  399 ;  Oaha- 
gan  v.  B.  cfe  'Z.  R,  R,  Co.,  1  Allen,  187 ;  Piers  v.  State,  53 
Ga.  365 ;  Stanley  v.  State,  26  Ala.  26 ;  People  ex  rel,  v. 
French,  119  N.  Y.  493;  People  ex  rel,  v.  French,  110  N. 
Y.  494.) 

Haigbt,  J.  I  adopt  the  rule  sanctioned  in  the  case  of 
People  ex  rel.  McAleer  v.  French  (119  N.  Y.  502)  to  the 
effect  that  '^  In  determining  the  guilt  of  a  police  officer,  who 
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is  on  trial  for  charges  preferred  against  him,  the  police  com- 
missioners cannot  act  upon  their  own  knowledge.  The  charges 
must  be  tried  upon  evidence,  and  the  guilt  must  be  established 
by  evidence  produced  before  the  commissioners  upon  the  trial. 
*  *  *  But  in  inflicting  the  punishment  they  may  take 
into  consideration  the  evidence,  as  well  as  their  own  knowledge 
of  the  police  officer,  and  inflict  such  punishment,  authorized 
by  the  rules  and  the  statutes,  as  in  their  judgment  the  case,  in 
view  of  all  the  circumstances,  requires." 

Has  this  rule  been  violated  by  the  commissioners  in  the 
case  under  consideration  ? 

The  respondents  in  their  return  to  the  writ  of  certiorari 
state  that  at  the  termination  of  said  trial  "the  proceedings 
and  the  relator's  record  were  duly  considered  by  your 
respondents  at  a  regular  meeting  of  the  board  of  police, 
held  on  the  9th  day  of  August,  1895^  and  after  due 
consideration  thereof  your  respondents  determined,  after  the 
exercise  of  their  ^est  judgment  and  discretion,  that  the 
relator  was  guilty  as  severally  charged,  and  they  there- 
upon passed  resolutions  *  *  *  declaring  ordering  and 
adjudging  that  the  several  charges  were  true  and  dismiss- 
ing the  relator  from  the  police  force  of  the  city  of  New 
York."  It  thus  is  apparent  that  the  adjudication  of  guilt  and 
the  imposition  of  punishment  both  took  place  at  the  same 
meeting  and  were  accomplished  by  one  resolution  of  the  board. 
As  we  have  seen,  the  board  of  police  had  the  right  to  consider 
the  relator's  record  in  determining  the  character  of  the  punish- 
ment that  should  be  imposed,  but  not  in  determining  the  ques- 
tion of  his  guilt.  The  board,  therefore,  had  the  right  to  have 
the  relator's  record  present  at  the  meeting  and  to  consider  it 
in  determining  the  punishment.  Whether  the  commissioners 
did  more  is  not  clear  from  the  return  and  in  this  respect  it 
may  be  treated  as  ambiguous.  To  aid  us  in  determining  the 
true  intent  and  meaning  of  the  board  in  the  return,  to  which 
we  have  alluded,  we  find  that  the  commissioners  have  also 
returned  all  of  the  papers  and  proceedings  had  before  the 
board,  among  which  is  the  written  decision  of  the  commis* 
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sioners  with  the  resolution  passed  by  them,  adjudging  the 
relator  guilty  of  the  charges  and  removing  him  from  the  police 
force.  In  this  decision  it  appears  that  the  judgment  as  to  the 
relator's  guilt  was  based  upon  the  proofs  produced  before 
them.  I  think  this  instrument,  returned  by  the  board  as  its 
iinal  adjudication  and  determination  in  the  case,  makes  clear 
the  intent  and  meaning  of  the  board  in  its  return  to  which  we 
have  alluded,  and  that  is  that  the  guilt  of  the  relator  was 
determined  upon  the  proofs  produced  before  the  board  and 
that  his  record  was  only  considered  in  determining  the 
punishment. 
The  order  should  be  affirmed,  with  costs. 

Babtlett,  J.  (dissenting).  The  relator  was  tried  on  two 
distinct  charges,  similar,  except  as  to  date,  one  referring  to 
May  31st,  1895,  and  the  other  to  June  1st,  1895.  The  charge 
was  that  on  both  of  these  days  relator  was  so  much  under  the 
influence  of  intoxicating  liquor  as  to  unfit  him  for  police  duty 
during  his  tour  of  patrol.  After  a  hearing  before  the  com- 
missioners, on  each  charge,  they  were  respectively  adjudged 
to  be  true,  on  the  9th  day  of  August,  1895,  and  the  relator 
was  dismissed  from  the  police  force.  The  evidence  was  con- 
flicting, and  it  cannot  be  said  that  the  findings  of  the  com- 
missioners were  not  warranted  by  the  proofs. 

It  is  equally  true  that  the  record  discloses  a  state  of  facts 
that  would  have  sustained  an  adjudication  in  favor  of  the 
relator,  a  veteran  of  the  Civil  war,  who  had  served  about 
eighteen  years  on  the  police  force  of  the  city  of  New  York. 

The  contention  that  there  was  no  evidence  supporting  the 
charges  cannot  be  sustained. 

A  single  question  of  law  is  presented  by  this  appeal.  It 
is  urged  that  the  commissioners  erroneously  considered  the 
official  record  of  the  relator,  kept  by  the  police  department, 
during  his  term  of  service,  on  the  question  of  his  guilt 

That  the  relator's  record  was  so  considered  appears  by  the 
return  made  by  the  respondents  to  the  writ  of  certiorari,  it 
being  stated  therein  as  follows :  "  That  at  the  termination  of 
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aaid  trials  or  hearings,  the  said  charges  and  specifications,  the 
proceedings  and  the  relator's  record  were  duly  considered  by 
your  respondents  at  a  regular  meeting  of  the  Board  of  Police 
held  on  the  9th  day  of  August,  1895 ;  and  after  due  considera- 
tion thereof  your  respondents  determined,  after  the  exercise 
of  their  best  judgment  and  discretion,  that  the  relator  was 
guilty  as  severally  charged,"  etc. 

We  have  here  the  distinct  statement  and  admission  that 
after  considering  tlie  charges  and  specifications,  the  proceed- 
ings and  the  relator's  record,  the  relator  was  found  guilty. 

In  People  ex  reL  McAleer  v.  French  (119  N.  Y.  502)  this 
court  held.  Judge  Earl  writing  the  opinion  :  "  In  determin- 
ing the  guilt  of  a  police  officer,  who  is  on  trial  for  charges 
preferred  against  him,  the  police  commissioners  cannot  act 
ii]>on  their  own  knowledge.  The  charges  must  be  tried  upon 
evidence,  and  the  guilt  must  be  established  by  evidence  pro- 
duced before  the  commissioners  upon  the  trial.  *  *  *  But 
in  inflicting  the  punishment  they  may  take  into  consideration 
the  evidence,  as  well  as  their  own  knowledge  of  the  police 
officer,  and  inflict  such  punishment,  authorized  by  the  rules 
and  the  statutes,  as  in  their  judgment  the  case,  in  view  of  all 
the  circumstances,  requires." 

The  leanied  Appellate  Division  disposed  of  this  clearly 
erroneous  action  of  the  commissioners  by  holding  that  the 
record  could  not  have  prejudiced  the  relator.  This  conclu- 
sion evidently  rests  upon  the  assumption  that  the  record  is,  as 
claimed  by  the  corporation  counsel  before  us,  a  very  good  one. 

In  my  opinion  it  is  impossible  for  the  appellate  court  to 
measure  the  effect  the  relator's  record  may  have  had  on  the 
commis6ionei*s.  The  record  clearly  had  no  effect  in  mitiga- 
tion of  punishment,  as  the  relator  was  visited  with  the  extreme 
penalty,  dismissal  from  the  police  force.  It  is  by  no  means 
clear  that  it  did  not  weigh  against  him. 

An  inspection  of  the  relator's  record  shows  that  he  was 
appointed  to  the  police  force  June  30th,  1877,  when  thirty 
years  old.  Prior  to  October  1st,  1893,  nine  complaints  were 
made  against  him,  two  were  dismissed,  in  three  he  was  repri- 
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manded  and  ia  four  he  was  fined  an  aggregate  of  five  and  .a 
half  days'  pay.  The  nature  of  these  nine  complaints  is  not 
disclosed  by  the  record  blank,  nor.  does  it  appear  that  the 
commissioners  were  ignorant  of  their  character. 

The  reasonable  presumption  is  that  the  records  of  the 
department  contained  this  information.    . 

It  is  possible  that  some  one  or  more  of  thesa  charges  may 
have  been  intoxication  while  on  duty. 

After  the  first  day  of  October,  1893,  three  charges  were 
made  as  follows:  October  24:th,  1893,  "under  influence  of 
liquor  and  unfit  for  duty;"  this  complaint  was  dismissed 
December  1st,  1893.  On  October  25th,  1893,  "  did  not  prop- 
erly patrol" — fined  five  days'  pay.  On  May  7th,  1895, 
"standing,  and  in  company  of  female"  —  fined  two  days' 
pay.  One  of  the  commissioners  questioned  the  relator  on  the 
trial  as  to  the  previous  charge  of  intoxication,  but  no  date  was 
fixed ;  it  was  shown  that  the  complaint  was  dismissed.  We 
cannot  agree  that  this  record,  containing  charges  of  which  we 
know  nothing,  worked  no  prejudice  to  the  relator.  It  was, 
according  to  the  return,  given  all  the  force  and  eflEect  of 
evidence  and  the  relator  was  aflforded  no  opportunity  of 
explanation. 

The  record  of  a  policeman,  as  kept  by  the  police  depart- 
ment, is  incompetent  evidence  on  these  trials  before  the 
commissioners  and  cannot  be  considered  when  passing  upon 
the  guilt  or  innocence  of  the  accused.  The  commissioners 
must  confine  themselves  to  the  evidence  taken  on  the  trial. 
After  the  guilt  of  the  accused  has  been  determined  the  -com- 
missioners in  fixing  tlie  penalty  may  consult  their  own  kuowl- 
edge  of  the  oflicer  on  trial  or  their  records  which  will  aid 
them  to  determine  the  degree  of  punishment  to  be  inflicted. 

This  is  precisely  the  kind  of  information  that  is  constantly 
furnished  a  trial  judge  after  a  defendant  is  convicted  and 
sentence  is  to  be  pronounced.  It  is  in  no  legal  sense  evidence 
and  would.be  incompetent  if  offered  at  the  trial. 

The  learned  corporation  counsel  insists  that  the  case  at  bar 
is  controlled  by  People  e»  reL  Sirnerineyer  v.  Hoosevdt  (1 
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App.  Div.  434 ;  affd.,  without  opinion,  151  N.  Y.  675)  and 
People  ex  rel,  Strauss  v.  Roosevelt  (2  App.  Div.  536 ;  affd., 
on  opinion  below,  153  N.  Y.  657). 

In  the  Simenneyer  ease  the  opinion  of  the  Appellate 
Division  states  that  there  was  nothing  to  show  affirmatively 
that  tlie  respondents  considered  the  record  of  the  relator  in 
determining  his  guilt  or  innocence.     (2  App.  Div.  499.) 

In  the  Strauss  case  the  opinion  of  the  Appellate  Division 
states  that  from  what  appears  in  the  return  it  is  fair  to  assume 
that  the  record  was  considered  only  on  the  question  of  pun- 
ishment.    (2  App.  Div.  544.) 

The  order  of  the  Appellate  Division  should  be  reversed, 
with  costs,  and  the  proceedings  of  the  respondents  vacated. 

Parker,  Ch.  J.,  Vann  and  Werner,  JJ.,  concur  with 
Haight,  J. ;  Landon  and  Cullen,  JJ.,  concur  with  Bart- 

LETT,  J. 

Order  affirmed. 


The  People  of  the  State  op  New  York  ex  rel.  The  Society 
OF  THE  Free  Church  of  St.  Mary  the  Virgin,  Respond- 
ent, V.  Thomas  L.  Fefiner  et  al.,  Commissioners  of.  Taxes 
and  Assessments  of  the  City  of  New  York,  Appellants. 

1.  Tax  —  Exemption  of  Mission  House  Connected  with  Church. 
A  missioD  house  which  adjoins  a  corner  of  a  church  building,  having  a 
chapel  in  daily  use  for  religious  services,  in  which  women  and  children 
are  coustantly  received  for  counsel  and  advice,  and  which  is  used  for 
meetings  by  missionary  and  charitable  guilds  connected  with  the  church, 
is  exempt  from  taxation  under  the  Tax  Law  (L.  1896,  ch.  908,  §  4,  subd. 
7;  amd.,  L.  1897,  ch.  371),  although  sisters  who  have  charge  of  it  reside 
therein,  their  residence  being  necessary  and  an  incident  to  the  work  car- 
ried on  by  the  church  therein  and  not  an  appropriation  for  other  than 
religious  purposes. 

2.  Exemption  of  Clergy  House.  A  clergy  house  which  adjoins 
another  corner  of  the  building,  in  which  is  located  the  cJioir  and  vestry, 
the  first  floor  of  which  is  used  for  a  Sunday  school  and  other  religious 
services,  and  can  be  utilized  as  part  of  the  seating  capacity  of  the  church, 
the  second  occupied  as  a  chapel,  the  third  by  the  men's  guild,  the  fourth 
by  curates  who  assist  in  carrying  on  the  work  in  the  church,  and  the 
fifth  by  an  engineer  who  has  charge  of  the  heating  and  mechanical  appa- 
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ratus  of  the  entire  building,  is  also  exempt  from  taxation,  tlie  residence 
of  the  curates  and  engineer  being  incidental  to  the  work  carried  on  by 
the  church  therein. 

8.  Rectory  not  Exempt.  A  rectory  which  is  a  separate  building 
located  on  another  corner  of  the  church  is  not  exempt,  except  as  specified 
in  subdivision  9  of  section  4  of  the  Tax  Law,  exempting  from  taxation 
dwelling  houses  and  lots  of  religious  corporations  while  actually  used  by 
the  officiating  clergymen  thereof,  when  it  is  used  by  the  rector  as  his 
dwelling  house  and  although  his  constant  attendance  may  be  necessary  in 
the  performance  of  his  duties,  the  church  cannot  be  considered  as  carry- 
ing on  a  work  therein  which  renders  the  residence  of  the  rector  necessary 
or  incidental  thereto. 

People  ex  rel.  Society  of  Free  Church  cf  8t.  Mary  v.  Fsitner,  63  App.  Div. 
181,  modified. 

(Submitted  November  11,  1901;  decided  November  23,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  July 
9,  1901,  which  reversed  an  order  of  Special  Term  confirming 
an  assessment  for  taxation  on  the  relator's  real  property  for 
the  year  1899  and  canceled  such  assessment. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  Whalen,  Corporation  Counsel  {Jaines  M.  Ward  and 
Andrew  T,  Campbell^  Jr.)^  for  appellants.  So  much  of 
relator's  property  as  was  used  on  assessment  day  as  a  clergy 
house  and  rectory  is  exempt  only  to  the  extent  of  $2,000. 
(L.  1896,  ch.  908,  §  4,  subd.  9.)  There  is  no  authority  in  the 
Tax  Law  for  exempting  so  much  of  the  real  property  of 
relator  as  is  described  as  the  "  Mission  House "  for  the 
reasons  that  the  relator  was  not  organized  for  purposes  for 
which  a  mission  house  would  be  necessarily  incidental.  The 
"  Mission  House  "  was  not  used  exclusively  for  the  purpose 
for  which  relator  was  organized,  and  the  "  Mission  House  " 
was  not  used  exclusively  as  a  building  for  public  worsliip. 
{People  ex  rel.  v.  Sayhs,  32  App.  Div.  197 ;  157  N.  Y.  677 ; 
People  ex  rel,  v.  Nowles^  34  Misc.  Rep.  501 ;  Asan,  for  Colored 
Orphans  v.  Mayor^  etc.,  104  N.  Y.  581 ;  Y.  M.  C.  Assn.  v. 
Mayor,  etc.,  113  N.  Y.  187.) 
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C,  iT.  Bovee,  Jr,,  for  respondent.  The  whole  of  relator's 
property  was  expressly  exempt  from  taxation  by  a  just,  fair 
and  reasonable  interpretation  of  the  statute.  {Berocher  v. 
Mayor^  etc,  18  N.  T.  Supp.  792 ;  People  ex  rel,  v.  Nef^  34 
App.  Div.  83 ;  A%m,for  Colored  Orphans  v.  Mayor,  etc.,  104 
N.  Y.  681 ;  PeopU  ex  rel  v.  Murray,  148  N.  Y.  176 ;  Peo- 
pU  ex  rel,  v.  Barber,  42  Hun,  27 ;  People  ex  rel.  v.  Coinra. 
of  Taxes,  10  Hun,  246  ;  T.  G.  Sera.  v.  Cramer,  98  N.  Y.  121 ; 
People  ex  rel.  v.  Comrs.  of  Taxes,  6  Hun,  109  ;  People  ex 
rel.  V.  Feitner,  33  Misc.  Rep.  712.)  There  is  no  merit  in 
appellants'  contention  that  the  court  had  not  jurisdiction  to 
issue  the  writ.  {People  ex  rel.  /.  Lantry,  44  App.  Div.  392  ; 
People  ex  rel.  v.  Feitner,  163  N.  Y.  389 ;  People  ex  rd.  v. 
Feitner,  51  App.  Div.  196 ;  People  ex  rel.  v.  Feitfier,  41 
App.  Div.  546.) 

Haight,  J.  The  relator  is  a  domestic  corporation  organized 
under  chapter  218  of  the  Laws  of  1864  exclusively  for  religi- 
ous, charitable,  benevolent  and  educational  purposes,  and  for 
the  moral  and  mental  improvement  of  men  and  women.  It 
is  the  owner  of  real  property  located  in  the  city  of  New  York 
consisting  of  a  church  building,  a  mission  house,  clergy  house 
and  a  rectory.  The  commissioners  of  taxes  and  assessments 
assessed  the  mission  house  at  $10,000,  the  clergy  house  at 
$12,000,  and  the  rectory  at  $8,000.  Tlie  Special  Term 
deducted  $2,000  from  the  assessment  against  the  clergy  house 
and  then  confirmed  the  assessment.  The  Appellate  Division 
has  reversed  the  order  of  the  Special  Term,  holding  that  the 
relator  was  not  properly  assessed  for  any  sum  whatever. 

The  General  Tax  Law  of  1896  (Ch.  908,  §  4,  subdivision  7, 
as  amended  by  Ch.  371  of  the  Laws  of  1897)  provides  that 
"  The  real  property  of  a  corporation  or  association  organized 
exclusively  for  the  moral  or  mental  improvement  of  men  or 
women,  or  for  religious,  bible,  tract,  charitable,  benevolent, 
missionary,  *  *  *  or  for  two  or  more  such  purposes, 
and  used  exclusively  for  carrying  out  thereupon  one  or  more 
of  such  purposes;  and  the  personal  property  of  any  such 
corporation  shall  be  exempt  from  taxation." 
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Upon  the  relator's  real  property  is  a  large  church  building 
devoted  to  religions  services,  which  is  concededly  exempt. 
The  first  controversy  arises  with  reference  to  the  mission 
house  adjoining  the  southeast  corner  of  the  church.  Upon 
the  first  floor  of  tliis  house  is  a  chapel,  where  there  is  an 
altar  used  daily  for  religious  services.  This  building  is  in 
charge  of  three  sisters,  who  have  a  general  reception  room 
upon  the  first  floor,  where  all  persons  desiring  to  consult  them 
are  received.  The  second  floor  is  also  occupied  by  a  chapel 
and  the  third  floor  by  the  women's  guild,  the  rooms  being  used 
regularly  three  times  each  week,  one  for  the  mothers'  meet- 
ing, one  for  the  guild  girls  and  one  for  younger  girls  and 
children.  The  fourth  floor  is  used  as  the  living  rooms  of  the 
sisters,  and  the  fifth  is  their  kitchen.  It  appears  that  the 
work  of  the  sisters  is  mainly  carried  on  by  guilds  organized 
for  the  purpose  of  doing  charitable  and  missionary  work  in 
connection  with  the  church  among  the  poor,  and  the  furnish- 
ing of  the  destitute  with  food  and  clothing,  looking  after  them 
when  they  are  sick,  and  inducing  them  to  attend  the  meetings 
of  the  guilds,  with  the  ultimate  object  of  making  them  mem- 
bers of  the  church.  The  daily  use  of  the  chapel  for  religious 
services,  the  constant  reception  of  women  and  children  for 
counsel  and  advice,  the  distribution  of  charity,  with  the  meet- 
ing of  the  guilds  day  and  night,  would  seem  to  make  the  resi- 
dence of  the  sisters  in  the  building  necessary  and  an  incident 
to  the  work  carried  on  there,  and  not  an  appropriation  of  the 
building  for  other  purposes  than  that  for  which  the  relator 
was  incorporated.  We  are,  therefore,  inclined  to  the  view 
that  this  building  is  exempt. 

The  clergy  house  adjoins  the  southwest  corner  of  the 
church  building.  The  first  floor  consists  of  a  large  room 
known  as  the  St.  Joseph's  Hall,  used  for  a  Sunday  school  and 
other  religious  services.  It  is  connected  with  the  church  and 
can  be  utilized  as  a  part  of  the  seating  capacity  of  the  church 
when  it  is  overcrowded.  In  this  building  is  also  located  the 
choir  and  vestry.  The  choir  boys  assemble  here  before  serv- 
ices and  put  on  their  vestments.    The  chapel  of  the  church 
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proper  extends  to  and  occupies  the  second  floor  for  a  gallery. 
The  third  floor  is  used  for  the  men's  guild,  and  consists  of  a 
reading  room,  club .  room,  a  billiard  room  and  library.  This 
building  is  under  the  care  of  three  curates,  who  conduct  devo- 
tional exercises  in  the  chapels  and  at  the  guilds.  They  coun- 
s^el  and  advise  applicants,  and  assist  in  carrying  on  the  work 
of  the  church.  The  fourth  floor  is  occupied  by  them  for 
sleeping  and  living  rooms,  and  the  fiftli  floor  is  occupied  by 
the  engineer,  who  has  charge  of  the  heating  and  mechanical 
apparatus  of  the  entire  buildings.  We  incline  to  the  view 
that  the  occupation  of  this  building  by  the  curates  and  engi- 
neer is  incidental  to  the  work  carried  on  by  the  corporation, 
and  that  it  is  also  exempt. 

The  rectory  is  a  separate  building  located  on  the  northeast 
corner  of  the  church.  The  building  consists  of  a  reception 
room,  library  room,  study,  dining  room,  kitchen,  vestry  room 
and  sleeping  rooms.  It  is  occupied  by  the  rector,  his  family 
and  servants.  It  is  contended  on  behalf  of  the  respondent 
that  the  work  carried  on  by  the  churcli  is  such  as  to  require 
the  conatant  attendance,  both  night  and  day,  of  the  rector  or 
his  assistants,  and  that  the  rector  having  the  general  super- 
vision of  the  entire  work,  his  presence  is  necessary  so  that 
whatever  calls  may  be  made  either  upon  himself,  the  assist- 
ants or  sisters,  he  can,  if  necessary,  be  reached  for  advice  and 
consultation.  It  is  further  contended  that  the  same  reasons 
that  exist  for  the  exemption  of  the  mission  and  clergy  houses 
apply  also  to  the  rectory.  We  do  not,  however,  favor  this 
view.  We  have  sustained  the  exemption  of  the  other  build- 
ings upon  the  grounds,  mainly,  that  the  residence  therein  was 
necessary  and  incident  to  the  work  carried  on  therein.  The 
"exclusive  use"  mentioned  in  the  statute  means  exclusive 
business  for  which  the  relator  was  incorporated.  The  con- 
duct of  business  of  necessity  includes  necessary  agents  or 
servants.  An  engineer  having  charge  of  the  heating  and 
mechanical  apparatus,  a  janitor  having  charge  of  the  rooms, 
watchmen,  caretakers  and  servants  all  may  be  aids  in  conduct- 
ing the  affaii*s  of  the  corporation.     But  their  services  have 
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reference  to  the  buildings  in  which  the  work  of  the  corpora- 
tion is  carried  on  and  does  not,  as  it  appears  to  us,  include  a 
rectory.  It  may  be  that  the  rector  is  often  called  upon  both 
day  and  night  by  his  parishioners  for  counsel  and  advice,  and 
that  it  is  quite  important  that  he  should  be  near  at  hand,  but 
this  may  be  true  with  reference  to  every  rector  or  oflBciating 
clergyman.  The  building  is  used  as  his  dwelling  house,  and  is 
not  otherwise  devoted  to  the  purposes  for  which  the  relator  was 
incorporated.  The  statute  provides  that  "The  following 
property  shall  be  exempt  from  taxation  :  *  *  *  All  dwelling 
houses  and  lots  of  religious  corporations  while  actually  used  by 
the  officiating  clergymen  thereof,  but  the  total  amount  of  such 
exemption  to  any  one  religious  corporation  shall  not  exceed 
two  thousand  dollars.  Such  exemption  shall  lie  in  addition 
to  that  provided  by  subdivision  seven  of  this  section."  (Tax 
Law  of  1896,  ch.  908,  §  4,  subd.  9.)  Here  we  have  an  express 
provision  exempting  buildings  of  this  character  to  the  extent 
of  two  thousand  dollars  and  no  more,  thus  clearly  indicating 
the  legislative  intent  that  such  buildings,  the  value  of  which 
exceeds  the  sum  of  two  thousand  dollars,  is  assessab^  for  the 
excess  of  such  value. 

The  order  of  the  Appellate  Division  is  hereby  modified  so 
as  to  restore  the  assessment  of  the  relator's  rectory  building, 
aad  as  so  modified  affirmed,  without  costs  of  this  appeal  to 
either  ptfrty. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Martin,  Vann  and 
Landon,  JJ.,  concur. 

Ordered  accordingly. 
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75  AD  d06  Apolonia  Fejdowski,  OS  Administratrix  of  Winoknty  Fej- 
dowski, Deceased,  Respondent,  v.  The  President,  Man- 
agers AND  Company  of  the  Delaware  and  Hudsok 
Canal  Company,  Appellant. 

1.  Negligence— When  a  Qubbtion  of  Pact.  In  an  action  of  neg- 
ligence, where  there  is  evidence  that  the  defendant  backed  its  locomotiye 
over  a  crossing,  at  which  plaintiff's  intestate  wtis  killed  and  at  which  there 
was  no  flagman  nor  any  light  near  it.  at  a  high  rate  of  speed  during  a  dark 
night  with  no  light  on  the  end  of  the  tender  and  without  giving  any 
warning  of  its  approach,  although  it  was  but  a  short  distance  behind  a 
train  going  in  the  same  direction  on  the  same  track,  the  question  of 
defendant's  negligence  is  properly  submitted  to  the  jury. 

2.  Traveler's  Duty  as  to  Looking  and  Listening  before  Attempt- 
ing TO  Cross  Railroad  Track.  Evidence  that  an  observer  in  the  posses- 
sion of  all  his  faculties,  who  was  very  near  the  decedent  and  walked  along- 
side as  he  drove  from  the  point  where  he  stopped  until  he  reached  the 
track  and  looked  and  listened  all  the  time,  but  did  not  see  or  hear  the 
approaching  engine,  is  some  evidence,  when  considered  in  connection  with 
surrounding  circumstances,  that  if  decedent  had  looked  and  listened  he 
would  neither  have  seen  nor  heard  and  justifies  a  finding  to  that  effect 

3.  Trial  —  Erroneous  Instruction  Permitting  Jury  to  Find  Fact 
Unwaiiranted  by  Evidence.  Where  there  is  no  evidence,  express  or  cir- 
cumstantial, that  plaintiff's  intestate  either  looked  or  listened  before  he 
attempted  to  cross  a  railroad  track,  an  instruction  that  the  jury  might 
take  all  the  circumstances  into  consideration  and  determine  whether  or 
not  he  did  look  and  listen  and  whether  or  not  he  could  have  seen  or  heard 
the  approaching  engine  had  he  done  so,  is  erroneous,  since  a  verdict  in 
favor  of  plaintiff  may  have  been  based  upon  the  assumption  that  he  did 
look  and  listen,  and  a  judgment  entered  thereon  must  be  reversed. 

Fsjdowski  V.  D.  cfe  H.  Canal  Co,,  51  App.  Div.  623,  reversed. 

(Argued  November  14,  1901;  decided  November  22,  1901.) 

Appeal  from  a  judgment  and  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  depart- 
ment, entered  November  12,  1900,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  dismissing  an 
appeal  from  an  order  of  such  Appellate  Division  made  Jan- 
uary 17,  1899,  wliich  reversed  an  order  of  the  Trial  Term 
setting  aside  a  verdict  in  favor  of  plaintiff  and  granting  a 
motion  for  a  new  trial  and  denied  such  motion. 
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This  action,  brought  to  recover  damages  resulting  from  the 
death  of  the  plaintiff's  intestate,  caused,  as  alleged,  by  the 
negligence  of  the  defendant,  resulted  in  a  verdict  for  the 
plaintiff  rendered  on  the  9th  of  April,  1897.  A  motion  for  a 
new  trial  made  by  the  defendant  at  the  Trial  Term  upon  the 
minutes  of  the  judge,  resulted  in  an  order  setting  aside  said 
verdict  and  granting  a  new  trial.  On  the  lYth  of  January, 
1899,  said  order  of  the  Trial  Term  was  reversed  by  the 
Appellate  Division,  and  on  the  26th  of  June  following  judg- 
ment was  entered  on  the  verdict  in  favor  of  the  plaintiff.  On 
the  8th  of  July,  1899,  the  defendant  appealed  to  the  Appellate 
Division  from  said  judgment,  and  gave  notice  that  it  intended 
"  to  bring  up  and  have  reviewed  an  order  of  said  Appellate 
Division  made  January  17,  1899,  *  *  *  which  reversed 
an  order  of  the  Trial  Terra  setting  aside  a  verdict  in  favor  of 
the  plaintiff."  On  the  15th  of  May,  1900,  the  appeal  from 
the  order  was  dismissed  and  the  judgment  was  affirmed  On 
the  26tli  of  November,  1900,  the  defendant  appealed  to  this 
court  from  the  order  of  dismissal  and  judgment  of  affirmance, 
but  gave  no  notice  of  its  intention  to  bring  up  for  review  the 
order  of  January  17,  1899,  reversing  the  order  of  the  trial 
judge  in  setting  aside  the  verdict.  Upon  the  argument  before 
us  the  defendant  moved  for  leave  to  amend  its  notice  of 
appeal  by  inserting  such  notice  of  intention,  which  motion 
was  opposed  by  the  respondent  upon  the  ground,  among 
others,  that  as  the  time  to  appeal  had  expired  the  amendment 
would,  in  effect,  enlarge  the  time  to  appeal,  and,  hence,  was 
not  within  the  power  of  the  court. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Leyyis  E,  Carr  for  appellant.  The  motion  for  the  dismissal 
of  the  complaint,  at  the  close  of  the  case,  should  have  been 
granted  on  the  ground  that  the  evidence  was  not  sufficient  to 
sustain  a  finding  that  the  deceased  exercised  such  care  as  he 
was  required  to  exercise  at  the  time  and  place  when  and*  where 
he  attempted  to  cross  the  tracks  of  the  defendant's  railroad. 
{PoUock  V.  Pollock,  71  N.  Y.  137 ;  McDonald  v.  Met.  St. 
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Jiy.  Co.,  46  App.  Div.  r43  ;  ShotwcU  v.  Dixon,  163  N.  Y.  43 ; 
Hmem  v.  E.  Ey.  Co,,  41  K  Y.  296  ;  Fowler  v.  N.  T.  C.  cfe 
H.  E.  E.  E.  Co.,  Y4  Hun,  141 ;  BrickeU  v.  N.  Y.  C.  <&  JT. 
E.  E.  E.  Co.,  120  N.  Y.  290  ;  Von  Atzinger  v.  N.  T.  C.  <fe 
H.  E.  E.  E.  Co.,  83  Hiin,  120 ;  JDurhee  v.  D.  cfe  H.  C  Co., 
88  Hun,  471 ;  Getman  v.  JD.,  L.  cfe  W.  E.  E.  Co.,  162  N.  Y. 
21 ;  Wilcox  y.  E.,  W.  <&  0.  E.  E.  Co.,  39  K  Y.  358.)  The 
evidence  was  not  BuflScient  to  sustain  a  finding  that  the  defend- 
ant was  negligent  in  any  respect  causing  the  death  of  the 
plaintiflPs  intestate.  The  motion  for  the  dismissal  of  the  com- 
plaint on  that  ground  should  have  been  granted.  {Durkee  v. 
D.  cfe  H.  C.  Co.,  88  Hun,  471 ;  Taylor  v.  Z.  I.  E.  E.  Co., 
16  App.  Div.  1 ;  Kaare  v.  T.  S.  ds  I.  Co.,  139  N.  Y.  369 ; 
Bond  V.  Smith,  113  K  Y.  378  ;  Suhrada  v.  T.  A.  E.  E.  Co., 
14  App.  Div.  361 ;  Ooldschmidt  v.  Met.  C.  Ey.  Co.,  1  App. 
Div.  309  ;  McDonald  v.  Met.  St.  Ey.  Co.,  46  App.  Div.  143.) 

Daniel  Naylon,  Jr.,  and  Edward  C.  Whitmyer  for  respond- 
ent. The  order  of  the  Appellate  Division  which  dismissed 
defendant's  appeal  from  the  final  judgment  in  so  far  as  it  was 
an  appeal  from  the  previous  order  of  the  Appellate  Division, 
which  reversed  an  order  of  the  Trial  Term  setting  aside  the 
verdict  and  ordering  a  new  trial,  and  which  denied  defend- 
ant's motion  for  such  new  trial,  was  proper.  {^Chapman  v. 
Coinstock,  134  N.  Y.  509  ;  Michee  v.  W.  M.  cfe  E.  M.  Co.,  144 
N.  Y.  613 ;  Hoe8  v.  E.  G.  E.  Co.,  150  N.  Y.  87 ;  Henavie  v. 
N.  Y.  C.  cfe  H.  E.  E.  E.  Co.,  154  N.  Y.  278 ;  Judson  v.  C 
V.  E.  E.  Co.,  158  K  Y.  600 ;  Schryer  v.  Fenton,  162  N.  Y. 
444;  Eich  v.  Manh.  Ey.  Co.,  150  N.  Y.  542;  Taylor  v. 
Stnith,  164  N.  Y.  400.)  This  court  can  read  the  record  only 
to  see  whether  there  is  any  evidence  which,  according  to  any 
reasonable  view,  will  sustain  the  verdict  of  the  jury.  {Otten 
V.  31.  Ey.  Co.,  150  N.  Y.  395  ;  Griggs  v.  Day,  158  N.  Y.  1 ; 
Gannon  v.  McGuire,  160  N.  Y.  476 ;  Ostrom  v.  Greene,  161 
N.  Y.  353 ;  O'Brien  v.  E.  E.  B.  Co.,  161  N.  Y.  539 ;  Jerome 
V.  Q.  C.  C.  Co.,  163  N.  Y.  351.)  Whether  or  not  plaintiffs 
intestate  was  chargeable  with  negligence  contributing  to  his 
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death  was  a  question  of  fact  for  the  jury.  Their  verdict  is 
amply  sustained  by  the  evidence  and  is  conchisive  upon  this 
appeal.  {Priiey  v.  N,  Y.  C,  ds  H,  R.  R.  R.  Co.^  41  App. 
Div.  161 ;  166  N.  Y.  616 ;  McNamara  v.  N.  Y.  C.  <&  11. 
R.  R,  R.  Co.,  136  N.  Y.  650 ;  Brown  v.  iT.  Y.  C.  R.  R.,  32 
K  Y.  597;  Ryan  v.  N.  Y.  C.  cfe  H.  R.  R.  R.  Co.,  37  Hun, 
189 ;  Bowen  v.  H,  Y.  C.  <&  li.  R.  R.  R.  Co.,  89  Hun,  594 ; 
French  v.  R.  R.  Co.,  116  Mass.  537;  Ward  v.  C,  St.  P., 
etc.,  R.  R.  Co.,  55  N.  W.  Rep.  791 ;  Y(/rk  v.  M.  C.  R.  R. 
Co.,  24  Atl.  Eep.  790 ;  D.,  L.  &  W.  R.  R.  Co.  v.  Converse, 
139  U.  S.  469 ;  Duane  v.  C.  N.  W.  R.  R.  Co.,  72  Wis.  523.) 
The  exceptions  to  the  cliarge  and  to  the  admission  or  rejec- 
tion of  evidence  are  without  foundation  in  law.  {McGrath 
V.  N.  Y.  C.  dk  IT.  R.  R.  R.  Co.,  63  N.  Y.  528 ;  HcmghkirJc 
v.  D.  ck  H.  C  Co.,  92  K  Y.  227;  Friesa  v.  iT.  Y.  C.  &  H, 
R.  R.  R.  Co.,  67  Hun,  205  ;  Vandewater  v.  iV^.  Y.  cfe  iT.  K 
R.  R.  Co.,  74  Hun,  37 ;  Reid  v.  iV^.  Y,  N.  H.  dk  IT.  R.  R^ 
Co.,  44  N.  Y.  S.  R.  688 ;  Casey  v.  N.  Y  C.  R.  R.  Co.,  6 
Abb.  [N.  C]  104 ;  78  IST.  Y.  5i8.)  Under  the  facts  as  proved 
in  this  case,  the  question  of  defendant's  negligence  was  a 
question  of  fact  for  the  jury,  whose  verdict  thereon  is  conclu- 
sive upon  appeal.  {Kitchell  v.  B.  II.  R.  R.  Co.,  30  N.  Y. 
Snpp.  1079 ;  Maiming  v.  A.  A.  R.  R.  Co.,  36  N.  Y.  Supp. 
201 ;  Wihnyk  v.  S.  A.  R.  R.  Co.,  14  App.  Div.  515  ;  Greany 
V.  L.  I.  R.  R.  Co.,  101  N.  Y.  419 ;  Byrne  v.  N.  Y.  C.  cJ&  //. 
R.  R.  R.  Co.,  104  N.  Y.  362 ;  Perrin  v.  N.  Y.  C.  R.  R. 
Co.,  36  N.  Y.  123 ;  Garjlard  v.  S.,  B.  cfe  N.  Y.  R.  R.  Co.,  23 
Wkly.  Dig.  396 ;  105  N.  Y.  647.) 

Vann,  J.  Edison  avenue  is  a  public  and  much  traveled 
street  in  the  city  of  Schenectady,  tifty  feet  wide,  with  a  side- 
walk on  each  side.  It  runs  approximately  north  and  south  and 
crosses  at  right  angles  and  at  grade  the  single-track  railroad  of 
the  defendant.  East  of  the  crossing  the  track  is  straight  foV 
upwards  of  seven  hundred  feet  and  is  elevated  above  the 
adjacent  land  from  six  to  eight  feet.  To  an  observer  standing 
at  the  crossing,  or  within  twenty  feet  north  thereof,  the  track 
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towards  the  east  is  plainly  visible,  by  daylight,  for  a  distance 
of  about  one  thousand  feet.  At  about  half-past  six  in  the 
evening  of  October  17,  1895,  the  plaintiflfs  intestate,  who  was 
a  sober  and  industrious  man  about  forty  years  of  age,  and  in 
full  possession  of  his  faculties,  was  driving  from  the  north 
on  Edison  avenue  towards  the  crossing  in  question.  When 
seen  about  three  hundred  feet  north  of  the  crossing,  he  was 
seated  on  a  high  seat  at  the  front  end  of  a  two-horse  market 
wagon,  driving  his  team  of  two  horses  on  a  walk.  When  he 
was  about  fifteen  feet  from  the  crossing  and  his  horses  some- 
what nearer,  he  stopped  to  enable  a  train  of  the  defendant, 
consisting  of  a  locomotive,  tender  and  eight  or  ten  freight 
cars,  which  was  rapidly  approaching  from  the  east,  to  pass  by. 
The  night  was  cloudy  and  dark,  with  neither  moon  nor  stars 
visible.  There  was  no  flagman  at  the  crossing  nor  light  near 
it.  The  freight  train  made  a  loud  noise  and  after  it  had 
reached  a  point  about  one  hundred  feet  west  of  the  crossing 
the  decedent  said  "  Get  up ; "  the  team  started,  and  as  he  was 
thus  driving  across  the  track  he  was  struck  by  an  engine  fol- 
lowing a  short  distance  behind  the  train  and  instantly  killed. 
His  head  waa.  found  eighty  feet  and  his  body  one  hundred 
feet  west  of  the  crossing.  This  engine  was  not  running  on 
regular  time,  but  was  backing  "  wild  "  from  the  east  at  from 
twenty-five  to  thirty  miles  an  hour,  with  alighted  headlight 
on  the  east  end  but  no  light  on  the  west  end,  and  without 
ringing  the  bell  or  sounding  the  whistle.  The  freight  train 
was  about  two  hundred  feet  ahead  of  the  engine  and  the  loud 
noise  made  by  it  was  audible  when  the  engine  reached  the 
crossing.  There  was  no  evidence  tending  to  show  that  the 
decedent  either  looked  or  listened,  and  it  did  not  appear 
whether  he  was  familiar  with  the  crossing  or  not.  A  witness, 
whose  eyesight  and  hearing  were  good,  was  walking  on  the 
sidewalk  close  to  the  decedent  as  he  drove  along  the  street. 
Both  stopped  and  waited  for  the  freight  train  to  pass.  As 
the  decedent  started  to  drive  over  the  track  the  witness 
walked  alongside  and,  as  he  testified,  listened  and  looked  to 
the  east  all  the  time  as  he  went  forward  to  the  track,  but 
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neither  saw  nor  heard  anything  of  the  approaching  engine 
until  the  crash  came.  He  heard  the  noise  of  the  train  passing 
on  to  the  west,  but  did  not  see  nor  hear  the  engine  coming  on 
from  the  east,  altliough  he  was  where  he  could  have  seen  it  if 
it  was  visible,  and  could  have  heard  it  if  it  was  audible  above 
"  the  roar  of  the  train." 

These  leading  facts,  which  might  have  been  found  f rongi  the 
evidence,  justified  the  trial  judge  in  submitting  the  case  to  the 
jury.  There  was  a  sharp  conflict  in  the  testimony,  but  the 
affirmance  by  the  Appellate  Division,  although  not  unani> 
mous,  places  it  beyond  our  power  to  weigh  the  evidence. 
Our  power  of  review  in  this  regard  extends  no  farther  than  to 
inquire  whether  there  is  any  evidence  which  would  warrant  a 
reasonable  man  in  finding  the  facts  in  accordance  with  the 
theory  of  the  plaintiff. 

If  the  defendant,  as  the  jury  might  have  found  from  the 
evidence,  backed  its  locomotive  over  the  crossing  in  question 
at  a  high  rate  of  speed,  during  a  dark  night,  with  no  light  on 
the  end  of  the  tender  and  without  giving  any  warning  of  its 
approach,  although  it  was  but  a  short  distance  behind  a  train 
going  in  the  same  direction  on  the  same  track,  it  failed  to  dis- 
charge the  duty  which  it  owed  to  the  decedent,  of  exercising 
reasonable  care  to  protect  him  from  injury.  {Brown  v.  iT. 
r.  a  R,  i?.,  32  N.  Y.  597 ;  Pruey  v.  N.  Y.  C.  dk  IL 
E.  R.  R.  Co.,  41  App.  Div.  160 ;  166  N.  Y.  616.)  If 
this  was  the  sole  cause  of  his  death,  the  defendant  is  liable. 
If,  however,  his  own  negligence  was  a  contributing  and  proxi- 
mate cause,  the  defendant  is  not  liable. 

While  the  general  rule  requires  a  traveler  upon  a  public 
highway,  who  is  about  to  cross  at  grade  the  track  of  a  railroad, 
to  both  look-  and  listen  in  order  to  learn  whether  a  train  is 
approaching,  it  is  applied  only  "  when  it  appears  from  the  evi- 
dence that  he  might  have  seen,  had  he  looked,  or  might  have 
heard,  had  he  listened."  {Smedis  v.  Brooklyn  d;  Rockaway 
B,  R.  R.  Co.,  88  N.  Y.  14, 20  ;  Thmipson  v.  N.  Y.  C.  &  IL 
R.  R.  R.  Co.,  110  id.  637  ;  Pal^n^  v.  N.  Y.  C.  &  E.  R.  R. 
R.  Co.,  112  id.  234,  243  ;  Pruey  v.  N.  Y.  C.  &  IL  R.  R.  R. 
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Co.,  41  App.  Div.  160  ;  166  N.  Y.  616.)  He  is  not  required 
to  look  or  listen  when  neither  would  do  any  good,  and  snch, 
as  the  jury  might  have  found,  was  the  situation  when  the 
decedent  met  his  death.  The  fact  that  an  observer  in  the 
possession  of  all  his  faculties,  who  was  very  near  the  decedent 
and  walked  alongside  as  he  drove  from  the  point  where  he 
stopped  until  he  reached  the  track,  and  looked  and  listened  all 
the  time,  but  did  not  see  or  hear  the  approaching  engine,  is 
some  evidence  when  considered  in  connection  with  the  sur- 
rounding circumstances,'  that  if  the  decedent  had  looked  and 
listened  he  would  neither  have  seen  nor  heard. 

"We  find  no  error  in  the  record  before  us,  except  the  follow- 
ing, which  compels  us  to  reverse  the  judgment. 

In  the  body  of  his  charge  the  trial  judge  instructed  the 
jury  as  follows :  "  You  cannot  find  the  defendant  liable  unless 
you  find  that  the  deceased  at  the  time  did  look  and  listen,  did 
exercise  the  vigilance  which  the  law  cast*  upon  him  to  protect 
himself  in  that  respect.  You  cannot  find  that  fact  simply 
from  the  presumpfion  that  a  man  will  use  such  care  to  pre- 
serve his  own  life,  because  human  experience  demonstrates 
that  men  at  times  will  be  careless,  and  that  men  at  times  are 
killed  by  reason  of  their  carelessness.  For  that  reason  the 
law  casts  the  burden  upon  the  plaintiflf  of  showing  that  at  the 
time  the  deceased  lost  his  life  he  had  exercised  that  care  which 
the  law  says  he  must  exercise,  namely,  to  be  vigilant  as 
he  approached  that  crossing.  Is  that  shown  by  the  evidence 
in  this  case  ?  It  is  for  you  to  say.  You  cannot  determine  it 
simply  from  the  fact  that  he  was  killed,  but  you  have  the 
right  to  take  all  the  circumstances  into  consideration.  on 
cannot  determine  it  simply  from  the  fact  that  a  witness  upon 
the  sidewalk  looked  and  listened  and  say  from  that  that  had 
the  deceased  looked  and  listened  he  would  not  have  seen  this 
approaching  train  or  would  not  have  heard  it,  but  take  all 
these  circumstances  into  consideration  and  determine  whether 
or  not  he  did  look  and  listen,  and  determine  whether  or  not  he 
could  have  seen  or  heard  that  approaching  train  had  he  done 
«o."    The  defendant  excepted  '*  to  the  court's  submitting  to 


1901.]  Fejdowski  v.  D.  &  H.  Canal  Co.  507 

N.  Y./Rep.]  Opinion  of  the  Court,  per  Vann,  J. 

m  ■  ■»■■•■■■  ■  ■■  ■  ■  ■■    ■  ■  ■  ■  ■  ■-  .  .  ■  —   ■     ■  ■  I  »  »  » ■ 

the  jury  to  find  as  a  fact  from  all  the  evidence  whether  the 
deceased  did  in  fact  look  and  listen."  At  the  request  of  the 
defendant's  counsel  the  court  charged  that  "  the  fact  that  the 
witness  Wrobleskie  looked  in  the  direction  from  which  this 
engine  came  and  saw  nothing  does  not  prove  that  the  deceased, 
nearer  to  the  track  and  seated  in  a  wagon,  in  the  manner  testi- 
fied to,  would  not  have  seen  the  approaching  engine  in  time  to 
have  avoided  it  had  he  looked  in  that  direction ;  nor  does  the 
fact  that  he  said  that  he  listened  and  heard  nothing  prove  that 
the  deceased,  situated  as  he  was,  would  not  have  heard  the 
engine  approaching  had  he  listened."  After  charging  this 
request  in  the  language  of  the  defendant's  counsel,  the  court 
added :  "  The  effect  of  that  is  that  the  witness  says  he  looked 
and  listened,  but  that  does  not  establish  as  a  fact  that  had  the 
deceased  looked  and  listened  he  would  not  have  seen  or 
heard."  At  the  request  of  the  counsel  for  the  plaintiff  the 
court  charged  that  if  the  jury  "  find  that  the  deceased  could 
not  have  seen  the  engine  even  if  he  had  looked  and  could  not 
have  heard  it  even  if  he  had  listened,  that  it  is  for  them  to 
say  under  those  circumstances  whether  he  was  negligent  in 
not  seeing  or  hearing."  After  charging  this  request,  the 
court  added :  "  Of  course,  if  it  would  not  have  done  him  any 
good  to  have  looked  or  listened,  then  it  does  not  injure  the 
plaintiff's  ease  if  he  did  not  look  or  listen;"  As  already 
stated,  we  think  the  evidence  justified  the  trial  judge  in  sub- 
mitting to  the  jury  the  question  whether,  if  the  deceased  had 
looked  and  listened  he  could  have  seen  or  heard  the  approach- 
ing engine.  He  had  no  power,  however,  to  permit  the  jury  to 
find  that  the  decedent  did  in  fact  look  or  listen,  because  there 
was  no  evidence,  express  or  circumstantial,  warranting  the 
inference  that  he  did  either.  From  the  fact  that  the  court 
submitted  this  question  to  them,  the  jury  had  the  right  to 
assume  and  are  presumed  to  have  assumed  that  there  was 
evidence  in  the  case  from  which  they  could  infer  that  the 
decedent  looked  and  listened.  They  were  not  told  what  it  was 
and  were  left  to  speculate  upon  the  subject.  While  they  may 
have  found  that  if  the  decedent  had  looked  and  listened  he 
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conld  not  have  seen  or  heard,  which  would  support  the  verdict, 
they  may  have  found  uistead  that  the  deceased  did  in  fact 
look  and  listen.  The  trial  judge  having  told  them  that  they 
might  so  find,  we  are  unable  to  say  they  did  not  so  find ; 
hence,  the  verdict  may  be  predicated  upon  a  finding  that  is 
not  warranted  by  the  evidence.  The  error  was  not  cured  by 
charging  the  plaintiff's  request,  because  that  did  not  withdraw 
the  previous  erroneous  instruction,  but  simply  submitted  an 
additional  question  for  the  jury  to  pass  upon,  leaving  them 
still  at  liberty  to  base  a  verdict  for  the  plaintiff  on  a  proposi- 
tion unsupported  by  evidence.  For  this  error  the  judgment 
must  be  reversed  and  a  new  trial  granted,  with  costs  to  abide 
the  event.  This  conclusion  makes  it  unnecessary  to  pass 
upon  the  effect  of  that  part  of  the  notice  of  appeal  relating  to 
the  order.  The  appeal  from  the  order  should  be  dismissed, 
without  costs,  and  the  motion  to  amend  the  notice  of  appeal 
denied,  without  costs.  {Hoffman  v.  Manhattan  Ry,  Co.^  149 
N.  Y.  599.) 

Pabker,  Ch.  J.,  O'Brien,  Bartlett,  Haight  and  Martin, 
JJ.,  concur ;  Landon,  J.,  not  sitting. 

Judgment  reversed,  etc. 


James  Welsh,  Respondent,  v.  John  M.  Cornell,  Trading 
Under  the  Style  oi  "  3,  B.  &  J.  M.  Cornell,"  Appellant. 

Negligence  —  Injury  from  the  Breaking  op  a  Clamp  —  Insuppi- 
cient  Proop  op  Negligence.  In  an  action  to  recover  damages  for  per- 
sonal injuries  sustained  by  plaintiff,  an  employee  of  defendant,  on 
account  of  the  breaking  and  falling  of  a  clamp  to  which  was  attached  the 
guy  rope  of  a  derrick,  where  there  is  no  proper  proof,  direct  or  inferen- 
tial, that  the  clamp  was  made  of  defective  iron,  or  that  it  was  defectively 
made,  or  that  it  was  not  properly  mainUiined,  except  such  as  might  be 
inferred  from  the  fact  that  it  gave  way,  or  that  the  defendant  knew  or 
with  reasonable  diligence  might  have  ascertained  the  supposed  defect, 
and  the  only  proof  relied  upon  to  establish  defendant's  negligence  is  the 
mere  speculation  or  conjecture  of  experts,  the  cotuplalnt  is  properly  dis- 
missed  by  the  trial  court. 

Wel9h  V.  C&nveU,  49  App.  Div.  203,  reversed. 

(Argued  October  17,  1901;  decided  November  26, 1901.) 
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Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  March 
9,  1900,  reveraing  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial 
Term  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

JRohert  Thome  and  Frank  V,  Johnson  for  appellant.  The 
record  shows  only  an  unexplained  accident  not  in  any  way 
connected  with  any  negligence  or  the  omission  of  any  duty  on 
the  part  of  the  defendant.  {Carlson  v.  P,  B,  Co,^  132  N.  Y. 
273 ;  Boess  v.  a  <&  P.  B.  Co,,  12  App.  Div.  366  ;  Sodermon 
V.  Kemp,  145  N.  Y.  427 ;  Kimmer  v.  Weber,  151  K  Y.  417 ; 
Ruppert  V.  B.  H.  R.  R,  Co,,  154  K  Y.  90;  DobUns  v. 
Brown,  119  N.  Y.  188;  Eussey  v.  Coger,  112  N.  Y.  618; 
Dougherty  v.  Milliken,  163  N.  Y.  527.)  The  plaintiff  failed 
to  discharge  the  burden  resting  upon  him  to  show  his  own 
freedom  from  contributory  negligence.  ( Weston  v.  City  of 
Troy,  139  N.  Y.  281 ;  Wieland  v.  D.  cfe  //.  C  Co.,  167  N. 
Y.  19 ;  WiwirowsU  v.  Z.  S.  <&  M.  S.  Ry.  Co.,  124  N.  Y. 
425.)  The  plaintiff's  exceptions  to  the  admission  or  exclusion 
of  testimony  presented  no  possible  ground  for  a  reversal  of  the 
judgment  at  Trial  Term.  {JSTeil  v.  Tho7m,  88  K  Y.  270; 
Ilarley  v.  B.  C.  M.  Co.,  142  N.  Y.  31 ;  People  v.  Smil^, 
125  N.  Y.  717 ;  Link  v.  S/ieldon,  136  N.  Y.  1 ;  McGuire  v. 
B.  U.  R.  R,  Co.,  30  App.  Div.  227.) 

Cha/rtes  J.  Hardy  for  respondent.  The  Appellate  Division 
correctly  held  that  the  trial  court  erred  in  dismissing  the  com- 
plaint. {Richards  v.  Hayes,  17  App.  Div.  429 ;  McGuire  v. 
Bell  Tel.  Co.,  167  N.  Y.  208 ;  Doyle  v.  White,  14  Misc.  Rep. 
419;  Stringlmm  v.  Hilton,  111  N.  Y.  188;  McCone  v.  Gal- 
laugher,  16  App.  Div.  272 ;  Pendergast  v.  Union  Ry.  Co.,  10 
App.  Div.  211 ;  Kram  v.  Z.  I.  Ry.  Co.,  123  K  Y.  1 ;  Grif- 
fiths V.  N.  J.  &  N.  T.  R.  R.  Co.,  149  N.  Y.  595  ;  Butler 
V,  Townsend,  126  N.  Y.  105  ;  Kimmer  v.  Weber,  151  N.  Y, 
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417.)  This  case  is  one  within  the  doctrine  of  res  ipsa  loqui- 
tv/r,  {Stall/man  v.  N.  Y,  S.  Co.^  17  App.  Div.  397 ;  Spicer  v. 
S,  B.  L  Co.,  138  Mass.  426 ;  Murphy  v.  Mo  William,  14 
App.  Div.  300 ;  Kennedy  v.  McAUdster,  31  App.  Div.  453; 
a  Flaherty  v.  N.  El.  R.  R.  Co.,  34  App.  Div.  74 ;  Court- 
ney  v.  Cornell,  17  J.  &  S.  286 ;  Green  v.  Banta,  16  J.  &  S. 
156 ;  97  N.  Y.  627 ;  GHffin  v.  Manice,  166  N.  Y.  188.)  The 
rulings  of  the  trial  justice,  on  the  admission  of  evidence,  were 
erroneous  and  warranted  the  reversal.  {Cowley  v.  People,  83 
N.  Y.  470 ;  Slocovich  v.  0.  M.  Im.  Co.,  108  N.  Y.  64 ;  Tur- 
ner  v.  City  of  Newhurgh,  109  N.  Y.  301 ;  People  v.  Augs- 
hury,  97  N.  Y.  501 ;  Pender  v.  B.  C.  R.  R.  Co.,  84  Hun,  462 ; 
Reich  V.  U.  Ry.  Co.,  78  Hun,  418  ;  Ferguson  v.  HuhheU,  97 
N.  Y.  507;  Clurh  v.  Brtice,  12  Hun,  274;  Moyer  v.  iT.  T. 
C.  (&  H.  R.  R.  R.  Co.,  98  N.  Y.  645 ;  Van  WycUen  v.  City 
of  Brooklyn,  118  N.  Y.  424.) 

Per  Curiam.  This  was  an  action  to  recover  for  personal 
injuries  sustained  by  the  plaintiff  and  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant.  The  plaintiff, 
his  servant,  was  injured  while  in  the  defendant's  employ  by 
the  breaking  and  falling  of  a  portion  of  a  clamp  to  which  was 
attached  the  guy  rope  of  a  derrick  owned  by  the  defendant 
and  in  use  upon  his  premises  when  the  accident  occurred. 
The  plaintiff  was  at  work  under  this  guy  rope  and  immedi- 
ately in  front  of  a  post  to  which  it  was  attached  by  the  clamp 
which  gave  way.  As  negligence  is  not  to  be  presumed,  but 
must  be  proved  to  entitle  the  plaintiff  to  recover,  it  was  neces- 
sary for  him  to  show  that  the  accident  was  the  result  of  the 
defendant's  negligence.  It  was  the  duty  of  the  defendant  to 
exercise  reasonable  and  ordinary  care  to  provide  for  the  safety 
of  his  servants  and  to  furnish  appliances  that  were  reason- 
ably safe  and  suitable  for  the  purpose  for  which  they  were 
employed.  Unless  there  is  proof  in  this  case  showing  the 
absence  of  ordinary  care  upon  the  part  of  the  master  in  fur- 
nishing or  maintaining  the  appliance  which  was  broken,  the 
plaintiff  cannot  recover.    Practically  the  only  facts  established 
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by  any  tangible  or  substantial  proof  were  the  plaintiff's  injury 
and  that  it  was  caused  by  the  falling  of  a  piece  of  the  broken 
clamp.  What  occasioned  the  break  was  not  shown,  although 
there  was  some  speculation  or  conjecture  as  to  the  cause. 
There  was  no  proper  proof,  direct  or  inferential,  that  the 
clamp  was  made  of  defective  iron,  or  that  it  was  defectively 
made,  or  that  it  was  not  properly  maintained,  except  such  as 
might  be  inferred  from  the  fact  that  it  gave  way.  The  only 
proof  which  even  tended  to  show  any  defect  in  the  clamp  was 
that  one  witness  testified  that  he  glanced  at  the  broken  piece, 
that  it  looked  like  freshly  broken  iron,  and  that  on  the  comer 
there  wa&  a  little  bit  of  rust,  but  he  finallv  refused  to  swear  it 
was  rust  and  testified  that  it  might  have  been  paint  instead. 
The  main  portion  of  the  plaintiff's  evidence  was  that  of 
experts,  by  whom  he  at  most  proved  that  the  clamp  would 
not  have  broken  unless  in  some  way  defective  and  that  the 
defect  which  occasioned  the  break  might  have  arisen  from 
one  of  several  causes,  no  one  of  which  was  proved  to  have 
existed.  Nor  was  it  proved  that  the  defendant  knew  or  with 
reasonable  diligence  might  have  ascertained  the  supposed 
defect.  Upon  tliat  state  of  the  evidence  the  court  dismissed 
tiie  plaintiff's  complaint  upon  the  ground  that  he  had  failed  to 
show  any  negligence  on  the  part  of  the  defendant.  The  judg- 
ment entered  upon  such  dismissal  was  reversed  by  the  Appel- 
late Division  by  a  divided  court.  We  think  the*  trial  judge 
was  right  and  that  the  reversal  by  the  Appellate  Division  was 
not  justified.  A  perusal  of  the  evidence  shows  that  the  only 
proof  relied  upon  by  the  plaintiff  to  establish  the  defendant's 
negligence  was  the  mere  speculations  or  conjecture  of  experts, 
with  no  sufficient  proof  upon  which  to  base  them.  It  is  well 
established  by  the  decisions  of  this  court  that  parties  may  jiot 
enter  the  "  realm  of  con jecture  "  and  ask  that  a  jury,  in  the 
absence  of  proof,  may  be  allowed  to  guess .  that  there  was 
negligence  on  the  part  of  a  defendant.  To  entitle  the  plaintiff 
to  recover  in  this  case  it  was  necessary  for  him  to  establish  by  a 
fair  pi-eponderance  of  <;ompetent  evidence  that*  tlie  accident 
which  caused  his  injury  was  occasioned  by  the  omissipn  of- 
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the  defendant  to  discbarge  some  duty  which  rested  uponhiin. 
This  we  think  he  failed  to  do,  and  that  the  disposition  of  the 
case  by  the  trial  court  was  proper  and  should  have  been 
sustained. 

We  have  patiently  wandered  through  the  maze  of  objec- 
tions and  exceptions  contained  in  the  record,  but  have  found 
none  which  justified  the  learned  Appellate  Division  in  revers- 
ing the  action  of  the  trial  court. 

The  order  of  the  Appellate  Division  should  be  reversed  and 
the  judgment  entered  upon  the  decision  of  the  Trial  Term 
affirmed,  with  costs  in  all  the  courts. 

Pabker,  Ch.  J.,  Gray,  Babtlbtt,  Martin,  Vann,  Citllsn 
and  Webneb,  JJ.,  concur. 

Ordered  accordingly. 


John  D.  Cutteb,  Respondent  and  Appellant,  v,  Gudebbod 
Bbothebs  Company,  Appellant  and  Kespondent. 

Practice  —  When  Appellate  Division  Has  No  Power  to  Incorpo- 
rate Findings  op  Fact  in  Order  Modifying  Judgment.  Where  a 
trial  justice  has  filed  his  decision  stating  concisely  the  grounds  upon  which 
the  issues  in  the  case  Were  decided  hy  him,  the  Appellate  Division  has  no 
power  to  incorporate  into  an  order  modifying  the  judgment  entered 
thereon  findings  of  fact  and  conclusions  of  law,  upon  the  ground  that 
"  the  case  was  one  in  which  findings  of  fact  should  bo  made,"  since  under 
section  1022  of  the  Code  of  Civil  Procedure  the  trial  court  or  referee  has 
the  exclusive  power  to  formulate  the  decision  upon  the  issues,  and  upon 
which  judgment  must  be  entered. 

Cutter  y,  Gudebrod  Brot^ura  Co.,  44  App.  Div.  605,  affirmed. 

(Argued  October  16,  1901;  decided  November  26,  1901.) 

Cross-appeals  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  February  27,  1900,  modifying  and  affirming  a6  modi- 
fied a  judgment  in  favor  of  plaintiff  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  obtain  an  injunction  restraining 
the  defendant  from  manufacturing  and  celling  spool   silk, 
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stamped  or  marked  with  the  name  of  the  plaintiff,  &nd  for  an 
accoanting  and  damages. 

Bobert  B.  Iloneyman  for  plaintiff,  respondent  and  appel- 
lant. The  trial  court  correctly  determined  that  Mr.  Cutter 
never  assigned  any  right  to  stamp  his  name«  Johti  D.  Cutter, 
or  that  of  his  firm,  John  D.  Cutter  &  Co.,  on  the  product  of 
the  corporation,  and  its  determination  is  a  question  of  fact  and 
is  not  subject  to  review  in  this  court.  {Huwer  v.  Dannmi- 
hoffer,  82  N.  Y.  499  ^  Hazard  v.  Ca»well,  93  N.  Y.  267 ; 
Morgan  v.  Schuyler^  79  N.  Y.  490 ;  Chesterman  v.  Sedey^ 
18  C.  C.  App.  631 ;  Kidd  v.  Johnson,  100  U.  S.  617;  Howe 
y.  Searing,  10  Abb.  Pr.  264;  Matter  of  Roji^ddl,  8  K  Y. 
Sopp.  652;  Mai,t^  of  Lehigh  L  Co.,  12  C.  C.  257;  Mat- 
ter of  Adains,  24  Misc.  Rep.  293 ;  Bellows  v.  Bellows,  24 
Misc.  Rep.  484.)  The  right  to  stamp  plaintiff's  name  on  the 
end  of  a  spool  of  silk  could  not  be  Eissigned,  because  the  evi- 
dence shows  that  the  name  so  stamped  indicates  to  the  public 
the  manufacturer,  and  it  is  a  guaranty  that  the  silk  was  made 
by  or  under  the  direction  of  the  plaintiff.  (26  Am.  &  Eng. 
Ency.  of  Law,  371 ;  Brown  on  Trade  Marks,  §  361 ;  Matter 
of  Swezey,  62  How.  Pr.  218;  Samuel  \,  Berger,  24  Barb. 
163 ;  Koehler  v.  Sanders,  122  N.  Y.  74 ;  Newman  v.  Alvord, 
51  N.  Y.  192 ;  P.  Mfg.  Co,  v,  P.  M,  P,  Co.,  135  N.  Y.  37  ; 
M,  M.  Co.  v.  Wood,  108  U.  S.  218  ;  MatUr  of  Adams,  24 
Misc.  Rep.  293 ;  Hazard  v.  Caswell,  93  N.  Y.  267.) 

G.  H.  Crawford  for  defendant,  appellant  and  respondent. 
The  comprehensive  transfer  of  a  going  business  for  a  valuable 
consideration,  such  as  was  made  in  this  case,  carries  with  it  by 
necessary  implication  the  good  will  and  trade  marks  apper- 
taining to  the  business,  even  if  they  are  not  mentioned  in  any 
document  of  transfer.  {Merry  v.  HoopeSyWl  N.  Y.  415; 
C  (&  E.  S.  Co.  V.  //.  R.  C.  S.  Co.,  45  N.  Y.  291 ;  Sohier  v. 
Johnson,  111  Mass.  243 ;  Allegretti  v.  Allegretti  Co.,  177 
111.  129 ;  Hoxie  v.  Chaney,  143  Mass.  129;  F.  B.  W.  Co.  v. 
Z.  B.   W.  Works,  82  Wis.  546  ;   Robinson  v.  Storm,   103 
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Tenn.  40 ;  K  Nat.  ^Y.  Co.  v.  /.  W.  C.  Co.,  21  Sup.  Ct  Rep. 
2Y3  ;  Uutchins  v.  Ilehbard,  34  N.  Y.  24 ;  JuUliard  v. 
Cfuiffee,  92  N.  Y.  529.)  The  finding  at  Special  Term,  aBsnm- 
ing  it  to  be  one  of  fact,  is  wholly  without  evidence  to  sustain 
it.  ( Wood  V.  Seeh/y  32  N.  Y.  116.)  The  transfer  embraced 
an  exclusive  property  in  the  trade  name  "  Cutter's  Silk ; " 
that  is,  the  corporation  acquired  the  sole  right  to  advertise 
itself  as  the  maker  of  "Cuttei-'s  Silk."  {G.  dk  U.  Mfg.  Co. 
V.  IlaU,  61  N.  Y.  226 ;  Churton  v.  Douglas,  1  Johns.  [Eng.] 
174;  Hudson  v.  Osborne^  39  L.  J.  Ch.  [K  S.]  79  ;  Am.  W. 
W.  Co.  V.  U.  S.  W.  Co.,  173  Mass.  85 ;  C.  T.  Co.  v.  Armi- 
tage,  74  Fed.  Eep.  940 ;  H.  Co.  v.  //.  S.  Co.,  144  N.  Y. 
.468 ;  Siegert  v.  Findlater,  L.  R.  [7  Ch.  Div.]  801 ;  Read 
V.  Richardson,  45  L.  T.  [N.  S.]  54 ;  Amheim  v.  Amheim, 
28  Misc.  Rep.  399.)  Before  the  Cutter  Silk  Manufac- 
turing Company  was  formed,  the  name  "  John  D.  Cutter," 
and  the  firm  name  "  John  D.  Cutter  &  Co.,"  as  stamped 
on  the  ends  of  spools  of  silk,  had  become  trade  marks, 
distinguishing  the  product  of  plaintiflPs  firm  from  the  thread 
of  other  thread  manufacturers.  (Le.  Page  Co.  v.  R.  C.  Co., 
51  Fed.  Rep.  943 ;  W.  Raker  cfe  Co.  v.  Rak^r,  77  Fed.  Rep. 
181 ;  W.  Raker  i&  Co.  v.  Sanders,  80  Fed.  Rep.  889 ;  Jla^- 
sam  V.  T.  F.  Co.,  42  L.  T.  Rep.  [N.  S.]  851 ;  W.  R.  Mfg. 
Co.  V.  R.  W.  Rogers  Co.,  66  Fed.  Rep.  66 ;  Allegreiti  v. 
Allegretti  Co.,  177  111.  129  ;  Filkins  v.  Rlackman,  13  Blatchf. 
440 ;  Iloxie  v.  Chaney,  143  Mass.  592 ;  R.  N.  Co.  v.  Rich- 
mond,  159  U.  S.  293  ;  McLane  v.  Fleming,  96  U.  S.  245.) 
Proper  name  trade  marks  may  be  transferred  either  by 
express  assignment,  or  by  legal  implication,  the  same  as  trade 
marks  not  containing  a  proper  name.  {Le  Page  Co.  v.  R. 
C.  Co.,  51  Fed.  Rep.  943 ;  H.  Co.  v.  //.  S.  Co.,  144  N.  Y. 
469 ;  W.  R.  Mfg.  Co.  v.  R.  d;  S.  Co.,  11  Fed.  Rep.  499 ; 
Z.  a  Co.  V.  Ain.  Z.  C.  Co.,  11  Jur.  [N.  S.]  513;  Dr.  D.  K. 
Corp.  V.  Kennedy,  165  N.  Y.  353.)  Defendant,  though  it 
asks  to  be  protected  by  injunction  in  the  ownership,  of  the 
trade  name  and  trade  marks  hereinbefore  described,  recognizes 
fully  plaintiff's  right  to  use  his  own  name  in  a  new  business, 
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provided  such  use  does  not  imply  or  suggest  that  the  new 
business  is  a  continuation  of  the  old  business  which  he  sold. 
{Clark  Thread  Case,  74  Fed.  Rep.  940 ;  Baker's  Chocolate 
Case^  80  Fed.  Rep.  889 ;  Brinamead  v«  Bri/nsmead^  L.  R. 
[1  Ch.],  406 ;  AUegretti  Co.  v.  JSTeUer,  85  Fed.  Rep.  643.) 

Per  Curiam.  The  Appellate  Division  modified  the  judg- 
ment recovered  by  the  plaintiff  in  this  action  and  Incorporated 
in  its  order  findings  of  fact  and  conclusions  of  law,  for  the 
reason  therein  assigned,  that  the  trial  justice  having  ''  filed  his 
decision  stating  concisely  the  grounds  upon  which  the  issues 
in  the  case  were  decided  by  him,"  it  appeared  that  "  the  case 
was  one  in  which  findings  of  fact  should  be  made."  We 
think  this  practice  is  without  authority  in  the  Code  of  Civil 
Procedure,  whose  provisions  limit  the  functions  of  the  Appel- 
late Division,  upon  an  appeal  from  a  judgment  or  an  order, 
to  reversing  or  affirming,  wholly  or  partly,  or  modifying,  the 
judgment  or  order  and  to  the  granting  of  a  new  trial  or  hear- 
ing. (§  1317.)  By  section  1022  of  the  Code  the  trial  court 
or  the  referee  is  authorized  either  to  state  separately  the 
facts  found  and  the  conclusions  of  law,  or  to  file  a  decision 
stating  concisely  the  grounds  upon  which  the  issues  have  been 
decided,  and  in  the  latter  case,  upon  the  defeated  party's  tiling 
an  exception  to  such  decision,  on  an  appeal  from  the  judg- 
ment, "  the  Appellate  Division  of  the  Supreme  Court  shall 
review  all  questions  of  fact  and  of  law  and  may  either  modify 
or  affirm  the  judgment  or  order  appealed  from,  award  a  new 
trial,  or  grant  to  either  party  the  judgment  which  the  facts 
warrant."  The  latter  procedure  was  followed  in  the  present 
case,  with  the  exception  that  the  appellate  court  undertook  to 
state  the  findings  of  fact  and  conclusions  of  law  which  it  con- 
sidered the  case  required.  In  our  opinion,  the  power  to 
formulate  the  decision  upon  the  issues,  and  upon  which  the 
judgment  must  be  entered,  rested  exclusively  with  the'  trial 
tribunal. 

Upon  the  argument  in  this  court  counsel  waived  all  objec- 
tions based  upon  the  action  of  the  Appellate  Division  referred 
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to,  and  while  we  do  not  approve  of  the  practice  followed  by 
that  court,  under  the  circumstances,  we  have  concluded  to  dis- 
regard the  error  in  that  respect.  We  think  that  the  judgment, 
as  modified  by  the  Appellate  Division,  is  right  and  that  it 
should  be  affirmed,  and  to  remit  the  case  to  that  court  could 
have,  practically,  no  different  result,  inasmuch  as  the  modifica- 
tion relates  solely  to  the  extent  to  which  the  injunction  should 
go  in  restraining  the  defendant  from  using  the  name  of  the 
plaintiff  in  its.  business.  The  findings  made  are  of  no  greater 
scope  than  would  be  given  to  the  "  concise  "  decision  of  the 
trial  court,  which  is  deemed  the  equivalent  of  a  general 
verdict,,  with  respect  to  the  presumptions  in  its  support. 
These  findings,  would  be  omitted  from  the  order  of  the  court 
and  it  would  return  to  us  unchanged  in  its  dii*ections. 

We  affirm  the  judgment  appealed  from  ;  but,  in  so  doing, 
we  deem  it  proper  to  add  that  we  construe  the  determination 
below  to  be  that,  under  the  transfer  by  the  assignee  of  the 
Cutter  Silk  Manufacturing  Company  to  the  defendant  of  the 
business  of  the  spool  silk  department  of  the  former  corpora* 
tion,  the  cabinets  passed,  which  bore  upon  them  the  words 
"  Cutter  Spool  Silk,"  and  which  contained  spools  of  silk  for 
display  and  advertising  purposes.  The  plaintiff,  by  transfer- 
ring them  to  the  corporation,  which  he  had  formed  to  con- 
duct the  business  of  manufacturing  spool  silk,  had  included 
them  in  the  property  which  was  the  subject  of  his  transfer 
and  nmst  be  deemed  to  have  waived  any  right  to  object  to 
the  use  of  his  name  in  that  respect.  The  opinion  of  the  Appel- 
late Division  so  states ;  but  we  do  not  wish  the  judgment 
to  be  misinterpreted  in  that  respect. 

The  judgment  should  be  affirmed,  without  costs  to  either 
party  as  against  the  other. 

Gray,  Bartlett,  Martin,  Vann  and  Werner,  JJ.,  con- 
cur ;  Parker,  Ch.  J.,  absent ;  Cullen,  J.,  not  sitting. 

Judgment  affirmed. 
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...  4  '  • 

Maby  Eliza   Gbaham,  Appellant,   v,  Louis   Stebn  et  al., 

Eespondents. 

Deed— Meaning  and  Effect  of  Words  "Bounded  by  or  upon  a 
Street  "  in  Conveyance  by  the  City  of  New  York.  The  presumptiop 
that  a  conveyance  of  land  bounded  by  or  upon  a  street  carries  the  fee  to 
the  center  of  a  street  is  offset,  in  the  case  of  a  conveyance  of  land  by 
municipal  authorities,  by  the  presumption  that  the  municipality  would 
not  part  with  the  ownership  and  control  of  a  public  street  once  vested 
in  it  for  the  public  benefit;  and  a  grant  of  title  to  property,  described 
as  bounded  by  or  upon  a  city  street  surveyed  and  platted  upon  a  map 
of  the  common  lands  vested  in  the  municipality  of  bhe  city  of  New 
York,  derived  from  the  public  authorities  of  the  dty.  in  the  absence  of 
any  more  definite  description,  carries  only  to  the  line  of  the  street,  inas- 
much as,  in  legal  intendment,  the  street  was  held  as  and^odld  remain  a 
public  highway. 

Chraham  v.  Stem,  51  App.  Div.  406,  affirmed. 

» 

(Argued  October  18,  1901;  decided  November  26,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
24,  1900,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 


168        BIT 
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John  M.  Perry  for  appellant.  By  the  deed  to  McKay^ 
plaintifi^fr  remote  grantor,  he  became  vested  with  the  title  to 
the  southerly  half  of  the  old  street  which  bounded  lot  155  on 
the  north.    {BisseU  v.  iT.    Y.  0.  R.  R.  Co.,  23  N.  Y.  61 ; 

Wallace  v.  Fee,  50  N.  Y.  694 ;  K.  C,  F,  Ins.  Co.  v.  Stevens, 
87  N.  Y.  287;  Matter  of  Ladue,  118  N.  Y.  21S ;.  Jlemies^ 
V.  Murdoek,  137  N.  Y.  317 ;  IloUoway  v.  Delano,  139  N.  Y. 
390 ;  Stevens  v.  Mayor,  etc.,  84  N.  Y.  296  ;  Sherman  v. 
Kane,  86  N.  Y.  57 ;  City  of  Buffalo  v.  Pratt,  131  N.  Y.  293 ; 
Hammmid  v.  McLa,chla/n,  1  Sandf.  323.)    Dr.  Graham  never 

onveyed  his  interest  in  the  old  street  which  bounded  lot  155 
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on  the  north,  in  which  old  street  the  premises  in  question 
were  located.  {Rolloway  v.  Delano^  139  N.  Y.  390.)  The 
descriptions  contained  in  the  deeds  to  and  from  Dr.  Graham 
were  so  unambiguous  as  to  preclude  the  defendants  from 
giving  evidence  of  surrounding  circumstances  to  vary  their 
plain  import.  The  admission  of  such  evidence  was.  error. 
{Blachm^n  v.  Riley ^  138  N.  Y.  324 ;  Armstrarig  v.  Bu  Boisy 
90  N.  Y.  95 ;  Muldoon  v.  Beline,  135  N.  Y.  153  ;  K  C. 
K  Ins.  Co.  V.  Stevens,  87  K  Y.  287.)  The  court  erred 
in  admitting  in  evidence  the  map  and  assessment  books 
relating  to  the  proceeding  for  opening  Eighty-third  street. 
{Jarvis  v.  Zynch,  91  Hun,  352 ;  157  K  Y.  445.)  The 
defendant  failed  to  prove  adverse  possession  founded  on  a 
written  instrunient.  {Deering  v.  Riley,  38  App.  Div.  170 ; 
Code  Civ.  Pro.  §§  369,  370 ;  Sedg.  &  Wait  on  Title  to  Land 
[2d  ed.],  §  747 ;  Archibald  v.  iT.  Y.  0.  cfe  IT.  R.  R.  R.  Co., 
157  N.  Y.  574 ;  C.  I.  Co.  v.  Mayor,  etc.,  166  N.  Y.  92.)  The 
defendants  failed  to  prove  adverse  possession  under  claim  of 
title  not  written.  {Levns  v.  N.  T.  &  H.  R.  R.  Co.,  162  N". 
Y.  220.)  Even  if  the  defendants  had  made  out  ^  prima  facie 
case  on  their  affirmative  defense  of  adverse  possession,  the 
plaintiff  would  have  been  entitled  to  have  that  issue  submitted 
to  the  jury.  {Tilson  v.  TerwUliger,  56  N.  Y.  273.)  The 
evidence  offered  relative  to  the  sale  in  1851  of  real  estate  of 
the  widow  and  children  of  Dr.  John  Graham  constitutes  no 
defense  to  this  action.  {Sweetser  v.  Davis,  26  App.  Div.  401 ; 
Tawnsend  v.  Van  Buskirh,  22  App.  Div.  443 ;  2  Phillips  on 
Ev.  6 ;  Pritchard  v.  Dratt,  32  Hun,  417 ;  MaUoney  v. 
Iloran,  49  K  Y.  116;  Matter  of  Valentine,  72  N.  Y.  187.) 

Julius  J.  Franh  for  respondents.  The  plaintiff  must 
recover  on  the  strength  of  her  own  title  and  cannot  avail  her- 
self of  any  weakness  in  the  defendants'  title  to  maintain  this 
action.  {Roberts  v.  Baumgarten,  110  N.  Y.  380.)  The  lease 
from  the  mayor  to  George  McKay,  which  is  the  source  of  title 
of  all  the  parties  to  the  action,  did  not  convey  the  premises  in 
suit.      (Codman    v.  Evans,   83  Mass.   443;    Chapman   v. 
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Edmands,  85  Mass.  512;  Mott  v.  Mott^  86  K  Y;  246; 
Ifusmer  v.  B.  C\  R.  Ji.  Co.,  96  K  Y.  18  ;  People  v.  Kerr, 
27  N.  Y.  188 ;  Potter  v.  Collis,  156  N.  Y.  16 ;  Raherman  v. 
Baker,  128»K  Y.  253  ;  Dunham  v.  Williams,  37  N.  Y.  251 ; 
Drake  v.  jET.  ^.  ^.  ^.  Co,,  7  Barb.  508 ;  Bartow  v.  Draper, 
5  Duer,  130.)  If  it  be  assumed  that  McKay  took  title  to 
the  southerly  half  of  the  said  old  street,  and  that  the  same 
vested  in  Graham,  then  Graham  divested  himself  of  such  title 
by  his  conveyance  to  the  mayor,  etc.,  dated  and  recorded 
March  7,  1836.  {Matter  of  Ladue,  118  K  Y.  213 ;  White's 
Bank  v.  Nichols,  64  N.  Y.  65 ;  Hussner  v.  B,  C.  R,  R. 
Co,,  96  N.  Y.  18.)  The  proceedings  in  the  matter  of  the 
application  of  the  mayor,  etc.,  relative  to  opening  Eighty- 
third  street,  etc.,  and  the  final  order  therein,  are  binding 
on  the  plaintiff,  as  heir  at  law  of  Dr.  Graham.  (Revised 
Laws,  1813,  §  178 ;  Sherman  v.  McKem,  38  K  Y.  266 ; 
Matter  of  Arnold,  60  N.  Y.  26 ;  Dola/n  v.  Mayor,  etc, 
62  K  Y.  472;  Matter  of  Dept,  of  Parks,  73  N.  Y.  660 ; 
Matter  of  Eleventh  Ave,,  81  N.  Y.  437 ;  De  Peyster  v.  Mali, 
92  N.  Y.  262 ;  Donnelly  v.  City  of  Brooklyn,  121  N.  Y.  9.) 
Plaintiff  is  estopped  from  setting  up  any  claim  to  the  land  in 
suit.  {Gomez  v.  Oomez,  147  N.  Y.  195 ;  Matter  of  Ladue^ 
118  N.  r.  213.)  The  action  was  barred  by  the  Statute  of 
Limitations.  {Stevens  v.  Ilauser,  39  N.  Y.  302 ;  Doherty  v* 
Matsell,  11  Civ.  Pro.  Rep.  392;  Fleming  v.  Burnham,  100 
N.  Y.  10 ;  Christie  v.  Cage,  71  N.  Y.  189 ;  Baker  v.  Oak- 
wood,  123  N.  Y.  16 ;  Code  Civ.  Pro.  §§  365,  370,  372.)  The 
'  proof  of  adverse  possession,  as  defined  by  the  statute,  for  a 
period  of  upwards  of  forty  years  prior  to  the  commencement 
of  this  action,  is  uncontradicted.    (Code  Civ.  Pro.  §§  370,  372.) 

Gray,  J.  The  action  is  in  ejectment  and  the  title  to  a 
parcel  of  land  is  involved,  which  formerly  formed  part  of  an 
old  street  in  the  city  of  New  York,  as  designated  upon  a  map 
of  the  city's  common  lands.  The  title  to  the  "Common 
Lands "  was  vested  in  the  municipality  of  the  city  of  New 
yprk  and,  in  1796,  they  were  surveyed  and   mapped   by 
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Goerckj  ^  The  land  was  platted  in  numbered  lots,  or  blocks, 
which  were  divided  by  streets,  having  an  uniform  width  of 
sixty  feet.  In  1804,  one  of  these  lots,  known  as  number.  155 
on  the  map,  was  transferred,  or  leased  in  perpetuity,  to  George 
McKay  by  the  mayor,  etc.^  of  New  York  and,  by  mesne  con- 
veyances, it  came  into  the  ownership  and  possession  of  John 
Graham,  this  plaintiff's  father.  The  instrument  transferring 
the  land  to  McKay  described  it  as  number  155  on  the  map  of 
the  common  lands  and  as  bounded  on  the  west  by  a  road, 
called  the  "  Middle  Road  "  on  the  map,  on  the  east,  in  part, 
by  the  "  East  Goad  "  and,  in  part,  by  the  line  dividing  the 
commons  of  the  city  of  New  York  from  the  commons  of  the 
town  of  Harlem,  "  on  the  north  side  by  a  street  of  sixty  feet 
in  breadth  between  the  said  lot  hereby  granted  and  released 
and  lot  number  156  and  on  the  south  side  by  another  street  of 
the  like  breadth  of  sixty  feet  between  the  lot  hereby  granted," 
etc.  The  plot  of  land  so  transferred  lay  partly  within  what 
became  the  two  blocks  bounded  by  83d  and  85th  streets  and 
by  the  4th  and  5th  avenues.  Subsequently  and  pursuant  to 
legislation,  in  1807,  commissioners  were  appointed  for  the 
purpose  of  laying  out  the  streets  in  the  city.  They  caused 
a  map  to  be  made  showing  the  new  streets ;  with  this  result 
that  these  new  streets  and  those  on  the  Goerck  map  did  not 
conform  in  their  lines  and  varied  somewhat  widely.  There- 
after, applications  by  property  owners  affected,  of  whom 
Graham,  plaintiff's  father,  was  one,  were  made  to  the  com- 
mon council  for  proceedings  to  readjust  boundary  lines  accord- 
ing to  the  new  map,  or  plan.  Action  was  authorized  and 
taken  upon  the  applications.  In  1836,  deeds  were  executed 
and  delivered  by  and  between  the  mayor,  etc.,  of  the  city  and 
Graham,  whereby  the  city  conveyed  to  Graham  all  of  the 
block  between  83d  and  84th  streets,  and  the  4th  and  5th 
avenues,  with  the  exception  of  a  small  piece  of  land  in  the 
northeast  corner,  and,  simultaneously,  Graham  conveyed  to 
the  city  the  property  which  he  had  theretofore  held  by  title 
derived  under  the  former  transfer  to  McKay  of  lot  155,  on 
the  Goerck  map.     The  description  in  the  deed  by  Grahiun 
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appears  to  have  carried  the  grant  only  to  the  side  of  the  street, 
which  had  been  the  northerly  boundary  of  lot  155  ;  reading, 
so  far  as  material  to  the  discussion,  thus :  '^  Northeast^ly 
along  the  same,  (Fifth  Avenue),  200  feet  to  the  southwesterly 
line  or  side  of  a  certain  other  old  street ;  thence  southeasterly 
along  the  same  776  feet  and  7  inches  to  the  line  which  divides 
the  Commons  of  the  city  of  New  York  from  the  Commons  of 
the  town  of  Harlem,"  etc.  This  "  old  street "  mentioned  is 
the  same  "  street  of  sixty  feet  in  breadth,"  described  in  the 
mayor's  deed  to  McKay.  Its  territory  now  lies  within  the 
northerly  half  of  the  present  blocks  between  84th  and  86th 
streets  and  the  4th  and  5th  avenues  and  the  property  sought 
to  be  recovered  in  this  action  is  a  plot  of  about  50  feet  by  30 
feet,  within  the  southerly  half  of  the  old  street  and  near  the 
center  of  the  city  block  between  these  streets  and  Madison 
and  4th  avenues. 

The  plaintiff  claims  that  the  conveyance  to  McKay,  in 
1804,  by  its  description,  carried  the  grant  to  the  center  of  the 
old  street  on  its  north  side,  while  in  her  father's  re-conveyance, 
in  1836,  to  the  city,  the  description  expressly  excluded  the 
street  and  that,  therefore,  there  still  remained  in  him  the  title 
to  the  southerly  half  of  the  street.  Undoubtedly,  Graham's 
deed  to  the  mayor,  etc.,  of  the  city  bounded  the  lands  granted 
by  the  side  of  the  old  street ;  but  whether  the  mayor's  grant 
to  McKay  included  the  half  of  the  street  is  a  question 
dependent  for  its  answer  upon  the  interpretation  which  is  to 
be  given  to  the  instrument  of  transfer.  The  general  rule  that 
a  conveyance  of  land  bounded  by,  or  upon,  a  street  carries 
the  fee  to  the  center  of  the  street  is  founded  upon  a  presump- 
tion. It  is  that,  in  ordinary  cases,  there  is  no  reason  for  sup- 
]>06ing  an  intention  in  a  gmntor  of  lands  to  reserve  the  fee  in 
a  strip  of  a  street,  or  highway,  bounding  them,  when  its  con- 
trol and  use  have  ceased  to  be  of  importance,  or  of  benefit  to 
him.  {Hahermaii  v.  Baker ^  128  N.  Y.  253.)  Such  a  pre- 
sumption, necessarily,  must  give  way  before  any  evidence  of 
a  diflPerent  intention  in  the  parties.  The  presumption  is  not 
one  juris  et  dejure  and  yields  when  the  grounds  upon  which 
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it  rests  are  displaced  by  other  evidence.  {Dunhomi  v.  WiL- 
liamsy  37  N.  Y  251.)  Whether  a  grant  of  lands  shall  be 
construed  as  extending  to  the  center  of  the  adjoining  street 
is  not  decided,  always,  by  the  mere  presence  of  the  words, 
which  give  rise  to  the  ordinary  presumption,  but  may  be 
decided  by  the  intention  of  the  parties ;  as  it  may  be  gathered 
from  the  description,  when  read  with  reference  to  the  situa- 
tion of  tlie  lands  and  the  relations  of  the  parties  to  them,  and 
to  the  circumstances  which  enlighten  their  transaction.  (See 
Mott  V.  Motty  68  N.  T.  246.)  If  the  right  to  the  land  in 
the  boundary  street  is  rested  upon  words,  which  operate  by 
way  of  presumption  and  not  by  way  of  a  precise  description, 
there  is  no  violation  of  the  rules  of  law  in  showing,  by  evi- 
dence, what  was  intended  as  the  boundary  line  of  the  grant. 
This  is  not  a  case  of  any  mistake  in  the  description ;  but  one 
where  the  description  is  ambiguous  in  its  application  and,  in 
such  a  case  as  that,  the  intention  of  the  parties  should,  and 
will,  control  and  the  ambiguity  may  be  removed  by  the  facts 
in  evidence.     {Muldoon  v.  Deline^  135  N.  Y.  150.) 

There  are  various  considerations,  which  seem  to  me  to 
oppose  themselves  to  the  interpretation,  which  the  plaintiff 
contends  for,  with  respect  to  the  grant  to  her  father's  pred- 
ecessor in  title,  McKay.  In  the  first  place,  it  should  be 
borne  in  mind  that  Graham,  when  executing  a  conveyance  of 
his  lands  to  the  city,  was  acting  in  accord  with  the  municipal 
authorities  in  an  effort  to  readjust  boundary  lines,  which,  by 
the  conflict  in  the  maps,  had  become  confused,  by  a  rearrange- 
ment and  exchange  of  territory  and  it  is  diflScult  to  believe  that 
it  was  in  the  understanding,  or  intention,  of  the  parties  that 
Graham  was  not  reconveying  all  that  he  had  title  to  in  the 
block  between  84th  and  85th  streets,  in  exchange  for  the  con- 
veyance to  him  of  the  block  between  83d  and  84th  streets. 
In  the  next  place,  it  is  not  without  significance  that  the 
description  in  the  grant  to  McKay  of  the  northerly  boundary 
is  of  "  a  street  60  feet  in  breadth  between  the  said  lot  Thereby 
granted  and  released  and  lot  No.  156P  These  might  well 
be  regarded  as  words  of  exclusion  as  to  the  land  in  the  street 
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and  which  make  the  plot  granted  external  to  the  street ;  as  m 
the  case  in  Massachnsetts,  to  which  we  are  cited.  {Codman 
V.  JEvanSy  83  Mass.  443.)  Such  significance  is  merited  from 
the  circumstance  that  the  municipality  was  conveying  with 
reference  to  a  map  of  its  common  lands,  upon  which  streets 
were  designated  and  reserved  to  be  opened  for  the  public 
use.  Be  all  this  as  it  may,  however,  there  is  a  con- 
trolling consideration,  which  furnishes  a  sufficient  and,  to 
my  mind,  a  satisfactory  answer  to  the  plaintiff's  claim, 
with  respect  to  the  grant  by  the  municipality  to  McKay:- 
There  is  an  obvious  and  a  material  distinction  between  the 
case  of  a  conveyance  by  an  individual  of  lands  bounded 
upon,  or  by,  a  street  and  that  of  a  similar  conveyance  by 
municipal  authorities.  The  presumption  that  obtains,  ordi- 
narily, in  the  one  case,  I  think,  should  be  regarded  as  offset,  in 
the  other,  by  another  presumption  that  the  municipality  would 
not  part  with  the  ownership  and  control  of  a  public  street 
once  vested  in  it  for  the  public  benefit.  The  city  was  the  pro- 
prietor of  these  common  lands  and  they  were  mapped  out 
for  the  municipal  advantage,  in  their  improvement  by  future 
grantees.  There  was  an  obvious  purpose  to  subserve,  when 
making  grants  of  lands,  in  the  retention  of  the  ownership  of 
the  soil  of  the  streets,  which  would  be  absent  in  the  case  of  a 
grant  by  an  individual.  The  municipality  was  vested  with- 
the  fee  in  the  soil  of  the  streets  and  the  trust  attached  that 
they  should  be  held  and  kept  open  as  public  streets.  It  is, 
altogether,  the  sounder  proposition,  in  my  opinion,  that  the 
grant  of  title  to  property,  bounded  by,  or  upon,  a  city  street, 
derived  from  the  public  authorities,  in  the  absence  of  any 
more  definite  description,  carries  only  to  the  line  of  the  street ; 
inasmuch  as,  in  legal  intendment,  the  street  was  held  as,  and 
should  remain,  a  public  highway.  This  principle  was  applied 
to  tlie  ownership  of  lands,  which  formerly  formed  part  of  the 
public  lands  of  the  United  States  and  which  bordered  upon  a 
stream  declared  a  highway  by  act  of  Congress.  (See  Ji.  H, 
Co.  V.  Schurmeir^  7  Wall.  272,  287 ;  Yates  v.  Milwaukee^  10 
ib.  497,  504.) 
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.  The  cases  of  Stevens  v.  Mayor,  etc.,  of  N.  T.  (84  N.  Y.  296), 
and  of  Sherman  v.  Kane,  (86  N.  Y.  57),  are  not  in  point.  The 
opinions  in  this  court  discussed  no  such  question  as  we  have 
presented  to  us  now.  In  the  former  case,  the  plaintiff  sought 
to  recover  against  the  city  upon  the  ground  of  fraud  and 
deceit  in  procuring  a  release  of  the  plaintiff's  title  to  certain 
premises  and  the  opinion  of  this  court  passes  only  upon  ques- 
tions relating  to  the  issues  presented  and  to  their  trial.  In 
the  second  case,  the  opinion  passed  upon  the  questions  of  the 
right  of  the  city  to  claim  a  title  by  adverse  possession  of  the 
premises  described  and  of  whether  there  had  been  a  practical 
location  of  a  boundary  line  by  acquiescence. 

I  think  the  dismissal  of  the  complaint  was  right  and  I 
advise  the  aflSrmauce  of  the  judgment  appealed  from,  with 
costs. 

Parker,  Ch.  J.,  Bartlett,  Martin,  Vann,  Cullbn  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 


John  Fritz,  Appellant,  v.  Winfield  Tompkins,  Eespondent. 

1.  Appeal  —  When  Question  as  to  bar  of  Former  Judgment  not 
Presented.  The  question  whether  or  not  a  former  judgment  is  a  bar  to 
a  subsequent  action  between  the  same  parties  cannot  be  considered  by  the 
Court  of  Appeals  upon  an  appeal  from  an  order  reversing  a  Judgment 
therein  upon  questions  of  law  and  granting  a  new  trial,  where,  although  it 
was  read  in  evidence  upon  the  trial  without  objection,  it  was  not  pleaded 
as  a  bar  and  the  trial  court  made  no  finding  of  fact  or  conclusion  of  law 
concerning  the  same. 

2.  Questions  as  to  Weight  of  Evidence  not  Reviewable.  A  con- 
tention that  a  finding  is  against  the  wdght  of  evidence  cannot  be  consid- 
ered by  the  Court  of  Appeals,  that  court  being  confined  to  the  question 
of  law  as  to  whether  a  material  finding  of  fact  is  without  any  evidence  to 
support  it. 

3.  Easements — Right  op  Way,  when  not  Extinguished  by  Unity 
of  Ownership.  Where  a  right  of  way  has  been  created  by  deed  and  it 
has  been  open,  visible  and  necessary  and  in  continuous  use  for  nearly 
twenty -five  years,  except  during  a  brief  interval  when  both  the  dominant 
and  servient  estates  became  united  in  the  same  owner,  who  for  bis  con- 
veni^Qce  took  a  shorter  route,  such  unity  of  ownership  does  not  extinguish 
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the  right  of  way,  but  suspends  it,  and  when  both  estates  have  subse- 
quently been  conveyed  without  reference  to  it  by  deeds  absolute,  it  is 
revived  and  must  be  read  into  them. 

•  .  '  * 

Fritz  V.  Tompkins,  39  App.  Div.  73,  reversed. 
(Argued  October  10,  1901;  decided  November  26,  IWl.) 

Appeal  from  an  order  of  the  Appellate  'Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  23,  1899,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term 
and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Edwin  D.  Wagner  for  appellant.  The  order  of  the 
Appellate  Division  reversing  the  judgment  does  not  state  the 
reversal  was  upon  the  facts,  and,  therefore,  it  must  be  pre- 
sumed under  section  1338  of  the  Code  of  Civil  Procedure 
that  the  judgment  was  not  reversed  upon  a  question  of  fact, 
but  upon  the  law.  {Nat  Harrow  Co,  v.  Bement  <&  SonSj 
163  N.  Y.  505;  Neuman  v.  jV.  Y.  M.  S.  cfe  Z.  Assn.,  164 
N.  Y.  248.)  By  the  sale  in  the  foreclosure  proceedings  of  lot 
5  the  title  to  the  easement  passed  as  an  appurtenant  to  the 
dominant  estate  by  a  deed  thereof.  {Coliurn  v.  Marsh,  68 
Hun,  269 ;  144  N.  Y.  657 ;  Tiedeman  on  Keal  Prop.  594,  §  597.) 
When  Egbert  A.  Clark,  the  owner  of  both  lots,  sold  lot  6  to 
the  defendant,  there  was  an  implied  reservation  of  a  right  of 
way  by  necessity  in  Clark  as  the  owner  of  lot  5  over  lot  6. 
(19  Am.  &  Eng.  Ency.  of  Law,  96,  97 ;  Simmons  v.  SineSy  4 
Abb.  Ct.  App.  Dec.  246.)  This  right  of  way  from  lot  5  over 
lot  6  had  been  located  upon  the  route  in  question  by  an  open 
and  notorious  user  by  the  plaintiff  ever  since  he  had  been  the 
occupant  of  lot  5,  and  this  use  had  been  acquiesced  in  by  the 
defendant.  (Am.  &  Eng.  Ency.  of  Law,  105,  106.)  The 
judgment  obtained  by  the  defendant  in  the  trespass  action  is 
not  a  bar  to-  the  plaintiff's  right  to  recover  in  this  action. 
{Marston  v.  Swell,  66  N.  Y.  206 ;  Maslen  v.  Olcoitj  101  N. 
T.  152 ;  Dawley  v.  Brown,  79  N.  Y.  390.) 
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Wesley  Gotdd  for  respondent.     When  Clark  became  the 
owner  of  lots  5  and  6  the  title  was  unified  in  him,  and  all 
prior  rights  relating  to  the  premises  were  merged  in  the  com- 
mon title.     Having  sold  lot  6  to  the  defendant  without  reserv- 
ing any  right  of  way  whatever,  no  easement  could  exist  in 
favor  of  the  grantor.     ( WelU  v.   Oarhutt^  132  N.  Y.  430 ; 
Paine  v.  Chandler^  134  N.  Y.  385 ;  Johnson  v.  Jordom^  43 
Mass.  234 ;  Bv/rr  v.  MUlSy  21  Wend.  290.)    A  way  is  not  a 
continuous  easement.     {Parsons  v.  Johnson^  68  N.  Y.  62 ; 
Longendyke  v.  Anderson^  101  N.  Y.   625;  Washburn   on 
Easements,  21 ;  Gale  on  Easements,  305  ;  Lampman  v.  MUks. 
21  N.  Y.  505.)     The  right  to  build  fence,  or  any  right  to  use 
premises  in  question  given  by  defendant  to  plaintiff,  was  but 
a  parol  license  and  revocable  at  any  time,  and  the  closing  of  this 
claimed  right  of  way  was  a  revocation  of  such  license.     {Dexter 
V.  Ilaseny  10  Johns.  246 ;  CrosdaJe  v.  Lanigan^  129  N.  Y.  604.) 
The  defendant  in  this  action  having  put  obstructions  in  the 
claimed  right  of  way,  and  upon  their  removal  by  plaintiff 
brought  action  in   trespass,  and   the  plaintiff  here  having 
pleaded  title  and  the  matter  being  at  issue  in  the  Supreme 
Court   and  a  judgment   rendered    therein  in  favor   of  this 
defendant  against  this  plaintiff,  and  the  question  at  issue  in 
such  action  being  between  the  same  parties  and  for  the  same 
subject-matter  and  over  the  same  claimed  right  of  way,  and 
the  judgment  roll  in  the  former  action  having  been  put  in 
evidence  upon  the  trial  of  this  action,  the  same  is  final  and 
conclusive  between  the  parties  as  to  every  matter  litigated  or 
which  might  have  been  litigated  in  the  former  action.    {Pray 
V.  liegeman^  98  N.  Y.  351 ;  Jon^dan  v.  Van  Epps^  85  N.  Y. 
427 ;  Neineity  v.  Naylor,  100  N.  Y.  562 ;  Wright  v.  MUler, 
147  N.  Y.  362 ;  Dunham  v.  Bower,  77  N.  Y.  76 ;  Shearer  v. 
Field,  6  Misc.  Rep.  189 ;  Foulke  v.   Thahnessinger,  158  N. 
Y.  725 ;  Lawton  v.  Hudson,  19  App.  Div.  522 ;  Govin  v. 
Miranda,  29  N.  Y.  Supp.  347.)     The  presumption  is  that 
every  question  relating  to  the  rights  of  the  parties  to  this 
action,  in  and  to  the  locus  in  quo  was  fairly  up,  litigated, 
passed  upon  and  determined  in  the  former  action.      {Ins,  Co. 
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V.  Bishop,  1  Daly,  449 ;  Wright  v.  MiUer,  147  N.  Y.  362 ; 
Jdcobie  V.  Micklej  144  N.  Y.  237 ;  Reich  v.  Cochran,  151  N. 
Y.  122 ;  Foulke  v.  ThaXmeasing&r,  1  App.  Div.  698 ;  158  N. 
Y.  725 ;  Bank  of  Metropolis  v.  Zissner,  6  App.  Div.  378 ; 
Beeie  v.  miiott,  4  Barb.  457 ;  Blair  v.  BdrUeU,  75  N.  Y. 
150 ;  Pray  v.  Hegeman,  98  N.  Y.  351.)  The  former  adju- 
dication being  in  evidence  in  this  case  has  the  same  effect  as 
it  would  if  pleaded  and  then  put  in  evidence.  {Bank  of 
Metropolis  v.  Lissner,  6  App.  Div.  378 ;  Krekder  v.  Bitter, 
62  N.  Y.  375 ;  Foulke  v.  Thalmessinger,  1  App.  Div.  598 ; 
158  K  Y.  725.) 

Bartlett,  J.  This  action  was  commenced-  on  the  14th  day 
of  December,  1893,  to  restrain  the  defendant  from  obstruct- 
ing a  private  road  or  right  of  way,  to  the  use  of  which  plain^ 
tiff  was  alleged  to  be  entitled,  over  the  lands  of  the  former. 
The  answer  pleads  title  in  fee  in  the  defendant  and  denies 
that  the  plaintiff  is  entitled  to  the  use  of  the  alleged  right  of 
way. 

•  The  parties  own  adjoining  farms ;  the  farm  of  the  plaintiff 
is  known  as  lot  five  and  that  of  the  defendant  as  lot  six.  The 
farm  of  the  defendant  lies  to  the  north  of  the  plaintiff's,  and 
is  crossed  from  southeast  to  northwest  by  a  public  highway. 
The  east  line  of  plaintiff's  farm  docs  not  touch  the  highway, 
and  the  plaintiff  has  no  mode  of  egress  or  ingress  except  over 
the  right  of  way  that  crosses  the  dividing  line  of  the  farms  near 
the  east  boundary  thereof,  and  for  a  short  distance  traverses 
the  southeast  corner  of  defendant's  lot  to  the  highway. 

On  July  9th,  1870,  one  Parminter  was  the  owner  of  both 
lots,  and  on  that  day  he  conveyed  lot  five  to  one  Reynolds. 
In  the  deed  he  gave  Reynolds  a  right  of  way  over  and  across 
the  corner  of  lot  six  in  the  following  language  :  "  Also  hereby 
granting  to  the  said  party  of  the  second  part  the  right  to  use 
the  private  road  excepted  and  reserved  from  the  premises 
granted  and  conveyed  unto  Ingraham  Hulburt  by  said  party 
of  the  first  part  by  warranty  deed,  bearing  even  date  herewith, 
to  wliich  reference  is  made."     On  the  same  day,  the  9th  of 
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July,  1870,  Parininter  conveyed  lot  six  to  Hulburt,  reserving 
the  right  of  way  to  Reynolds  as  above  set  forth. 

These  lots  continued  to  be  used  as  separate  farms  and 
owned  by  different  persons  down  to  about  July,  1881,  at 
which  time  both  wer^  purchased  under  foreclosure  by  one 
Egbert  A.  Clark,  and  prior  to  Clark's  purchase  the  private 
road  had  been  used  without  interference  or  interruption. 

In  December,  1882,  Clark  conveyed  lot  six  to  the  defendant 
Tompkins,  the  deed  containing  no  reservation  of  the  said 
right  of  way. 

In  January,  1884,  the  plaintiff  became  the  purchaser  of  lot 
five,  and  went  into  possession  under  a  contract  with  Clark. 
After  the  execution  of  the  contract  Clark  died,  and  subse- 
quently the  plaintiff  received  a  warranty  deed  from  Harriet 
S.  Clark,  the  widow,  who  had  become  vested  with  title. 
Neither  the  contract  nor  the  deed  contained  any  particular  or 
general  words  indicating  an  intention  to  grant  or  reserve  the 
right  of  way,  which  is  163  feet  long  and  of  sufiScient  width 
for  the  passage  of  teams.  The  court  found  that  this  right  of 
way  has  been  opened  and  used  continuously  by  the  different 
owners  and  occupants  of  lot  five  since  1869 ;  that  it  was  at  all 
times  well  defined,  considerably  traveled,  open  and  visible ; 
that  the  use  and  occupation  thereof  was  never  interrupted  or 
interfered  with  down  to  the  time  the  obstructions  complained 
of  in  this  action  were  placed  therein  by  the  defendant ;  that 
there  has  been  no  route  for  reaching  the  public  highway 
from  lot  five,  except  across  the  corner  of  lot  six  and  over  the 
right  of  way  in  question,  without  going  on  the  lands  of 
strangers ;  that  the  only  suspension  of  the  user  of  the  right 
of  way  was  during  a  short  time  when  both  lots  were  owned 
by  Clark  and  his  heirs,  for  the  reason  it  was  more  convenient 
to  reach  lot  five  from  the  buildings  upon  lot  six  in  another 
direction  across  the  meadow  of  the  latter  lot ;  that  in  1891  or 
1892  the  plaintiff  built  a  barbed  wire  fence,  with  the  knowl- 
edge and  consent  of  the  defendant,  along  the  side  of  the 
private  way  in  question  and  between  the  same  and  the  lands 
of  the  defendant;   that  a  short  time  prior  to  the  26th  of 
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October,  1893,  tlie  defendant  placed  obstructions  across  the 
right  of  way,  which  were  soon  thereafter  torn  down  by  the 
plaintiff,  and  the  defendant  then  built  other  and  substantial 
obstructions,  which  were  removed  by  the  plaintiff ;  and  on 
the  26th  of  October,  1893,  the  defendant  laid  a  stone  wall 
across  said  right  of  way  and  placed  stumps  therein  and  a  large 
amount  of  stones,  brush  and  rubbish;  that  on  the  11th  of 
December,  1893,  the  plaintiff  obtained  a  temporary  injunc- 
tion, and  the  same  together  with  the  summons  and  complaint 
in  this  action  were  served  upon  the  defendant,  and  since 
that  time  the  plaintiff  has  had  the  use  and  enjoyment  of  the 
private  way. 

After  finding  these  facts  the  trial  court  decided  that  the 
plaintiff  had  been  damaged  to  the  amount  of  six  cents,  and 
found  as  conclusions  of  law  that  the  plaintiff  had  no  other 
way  of  egress  or  ingress  to  and  from  said  premises  from  the 
public  highway,  except  over  and  along  the  aforesaid  right  of 
way,  without  trespassing  upon  the  lands  of  strangers ;  that 
the  said  right  of  way  is  necessary  to  the  enjoyment  of  the  said 
plaintiff,  his  heirs  and  assigns ;  that  tlie  plaintiff  was  entitled 
to  an  injunction  restraining  defendant  from  obstructing  or 
interfering  with  the  right  of  way,  and  to  a  judgment  for  six 
cents  damages  and  costs.  The  Appellate  Division  reversed 
the  judgment  and  ordered  a  new  trial. 

The  plaintiff  appeals  and  defendant  seeks  to  sustain  the 
order  on  two  grounds :  (1)  That  a  former  judgment  between 
the  same  parties  and  read  in  evidence  on  the  trial  is  a  bar  to 
this  action;  (2)  that  the  dominant  estate,  lot  five,  having 
been  conveyed  to  the  plaintiff  without  reserving  the  right  of 
way  in  terms  over  lot  six,  the  right  of  way  was  lost,  for  the 
reason  that  when  Clark  became  the  owner  of  both  lots  said 
right  was  merged  in  the  title  and  could  only  be  perpetuated 
by  a  reference  to  the  same  in  the  subsequent  grants  to  the 
plaintiff  and  defendant. 

As  to  the  former  judgment  read  in  evidence  being  a  bar  to 
this  action,  it  is  obvious  that  the  question  is  not  before  us. 

34 
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It  does  not  appear,  on  the  face  of  the  order  appealed  from, 
that  the  reversal  was  on  questions  of  fact ;  therefore,  it  must 
be  presumed  it  was  upon  questions  of  law.     (Code,  §  1338.) 

This  being  so,  we  are  confined  to  the  consideration  of  three 
questions  of  law,  viz.,  rulings  as  to  the  admission  or  rejection 
of  evidence ;  are  the  conchisions  of  law  supported  by  the  facts 
found ;  are  there  material  findings  of  fact  without  evidence 
to  sustain  them.  (Ifational  Harrow  Co,  v.  Bement  cfe  SonSy 
163  N.  Y.  505 ;  Neuman  v.  N.  Y.  Mut  S.  c6  Z.  A$m.y  104 
N.  Y.  248.) 

The  judgment  read  in  evidence  was  not  pleaded  as  a  bar  to* 
this  action  and  the  trial  judge  made  no  finding  of  fact  or  con- 
clusion of  law  concerning  the  same. 

The  judgment  and  the  judgment  roll  were  read  in  evidence 
by  the  defendant  without  objection  and  are  a  part  of  the 
proofs  contained  in  this  record,  but  without  an  appropriate 
finding  of  fact  and  conclusion  of  law  the  question  now  sought 
to  be  raised  is  not  presented  for  consideration. 

We  come  then  to  tlie  question  as  to  the  effect  of  the  deeds 
from  Clark  and  his  widow  to  the  defendant  and  plaintiff, 
respectively,  omitting,  as  they  did,  any  reference  to  the  right 
of  way  in  question. 

The  defendant  not  only  contends  that  the  right  of  way  was 
merged  in  Clark's  title  and  ceased  to  exist  the  moment  he 
became  the  owner  of  both  lots,  but  urges  that  the  great 
weight  of  evidence  establishes  that  plaintiff  had  abandoned 
the  right  of  way.  There  is  no  claim  that  the  findings  to  the 
effect  that  plaintiff  did  not  abandon  the  right  of  way  and  that 
it  was  always  open,  visible  and  uninterrupted,  were  without 
evidence  to  support  them.  This  court  cannot  consider  the 
defendant's  point  that  the  weight  of  evidence  is  with  him ; 
it  is  confined  to  the  question  of  law  whether  a  material  find- 
ing of  fact  is  without  any  evidence  to  support  it. 

For  the  purposes  of  this  appeal  we  arc  bound  to  assume 
that  the  right  of  way  has  been  open,  visible,  necessary  and  in 
continuous  use  since  1869,  except  during  the  brief  interval 
when  Clark,  as  the  owner  of  both  lots,  took  a  shorter  route 
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to  suit  his  convenience.    Even  then  the  right  of  way  was  not 
closed  but  remained  as  before. 

In  view  of  these  facts  that  are  conclusive  here  there  was  no 
merger  or  extinguishment  of  the  right  of  way  when  Clark 
took  title,  or  when  he  and  his  widow  conveyed  to  the  plain- 
tiff and  defendant  respectively  by  absolute  deed. 

In  CoUnirn  v.  Marsh  (68  Hun,  209 ;  affd.,  on  opinion  below, 
in  144  N.  Y.  657)  it  was  held  that  not  only  does  tlie  presump- 
tion of  a  grant  arise  from  the  fact  of  open,  notorious,  unin- 
terrupted, undisputed  and  adverse  user  of  an  easement  of 
right  of  way,  but  every  such  user  is  presumed  to  have  been 
under  claim  of  title  and  adverse,  and  the  burden  is  upon  the 
party  alleging  that  the  user  was  by  virtue  of  a  license  or  per- 
mission to  prove  that  fact  by  affirmative  evidence.  It  was 
further  held  that  such  a  right  of  way  passed  ag  an  appurte- 
nant of  the  estate  with  no  further  reference  in  the  deed. 

In  Paine  v.  Chandler  (134  N.  Y.  386)  it  was  held  that 
when  the  owner  of  land  sells  and  conveys  part  thereof  he 
impliedly  grants  all  those  apparent  and  visible  easements  which 
at  the  time  of  the  grant  were  used  by  said  owner  for  the  bene- 
fit of  the  part  granted,  and  which  are  necessary  for  the  rea- 
sonable use  thereof. 

In  Smylsa  v.  Hastings  (22  N.  Y.  217)  the  court  recognizes 
the  doctrine  that  where  a  lot  is  inaccessible  without  passing 
over  the  lands  of  the  grantor  or  of  strangers  a  right  of  way, 
irrespective  of  the  express  terms  of  the  grant,  passed  as  a  way 
of  necessity. 

In  Iluttemeier  v.  Alhro  (18  N.  Y.  48)  absolute  deeds 
excluded  a  certain  alley  which  had  been  used  as  a  way  of 
ingress  and  egress,  but  it  was  held  that  a  right  of  way,  under 
the  facts,  passed  to  the  grantees.  The  court  said  (page  52) : 
"Whether  a  right  of  way  or  other  easement  is  embraced 
in  a  deed  is  always  a  question  of  construction  of  the  deed, 
having  reference  to  its  terms  and  the  practical  incidents 
belonging  to  the  grantor  of  the  land  at  the  time  of  the  con- 
veyance. The  intention  of  the  parties  is  to  be  learned  from 
those  facts.    (4  Kent's  Com.  467,  and   cases  there  cited; 
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United  States  v.  Appleton^  1  Sumn.  492 ;  N.  L  W.  Z.  Fac. 
V.  Batchdder^  3  N.  H.  190 ;  Pyer  v.  Carter^  40  Eng.  L.  & 
Eq.  413.)" 

In  the  case  at  bar  a  right  of  way  by  necessity  was  originally 
created,  has  continued  in  use  without  interruption,  and  must 
be  read  into  the  deeds  from  Clark  and  his  widow  to  the  par- 
ties herein. 

The  respondent  seeks  to  meet  this  general  and  well-estab- 
lished rule  by  the  suggestion  that  where  both  the  dominant 
and  servient  estates  are  united  in  the  same  person,  and  he 
afterwards  conveys  the  servient  estate  without  reservation  of 
the  right  of  way  existing  by  necessity,  the  latter  is  extin- 
guished, as  it  would  be  in  derogation  of  his  grant  to  insist 
upon  it. 

The  law  is  well  settled  to  the  contrary.  Where  there  is  a 
unity  of  ownership,  a  previous  right  of  way,  which  came  into 
existence  by  necessity,  is  in  suspension,  but  the  moment  a 
severance  takes  place  by  conveyance  of  the  servient  estate  by 
deed  absolute,  then  the  servitudes  are  revived,  in  favor  of  the 
grantor,  that  previously  existed. 

It  has  been  frequently  held  in  England,  and  in  this  and 
other  states,  that  the  same  rule  which  allows  a  grantee  a  right 
of  way  by  necessity  applies  if  the  grantor  retains  J;he  domi- 
nant estate  and  grants  the  servient  without  securing  the  right 
of  way  by  appropriate  provision  in  the  latter  conveyance. 
{Buelcby  v.  Coles  c6  Pric€yh  Taunt.  311 ;  Simmons  v.  Sines j 
4  Abb.  Ct.  App.  Dec.  246 ;  Pingree  v.  McDuffie,  56  N.  H. 
306  ;  Brigham  v.  Smithy  70  Mass.  297 ;  Seymour  v.  Lewis^ 
13  N.  J.  Equity,  439,  443,  444,  and  cases  cited.) 

In  Larrypman  v.  Milks  (21  N.  Y.  505,  507)  Judge  Selden 
said :  "  The  rule  of  the  common  law  on  this  subject  is  well 
settled.  The  prinjeiple  is,  that  where  the  owner  of  two  tene- 
ments sells  one  of  them,  or  the  owner  of  an  entire  estate  sells 
a  portion,  the  purchaser  takes  the  tenement,  or  portion  sold, 
with  all  the  benefits  and  burdens  which  appear,  at  the  time  of 
the  sale,  to  belong  to  it,  as  between  it  and  the  property  which 
the  vendor  retains." 
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The  order  of  the  Appellate  Division  should  be  reversed 
and  the  judgment  of  the  Specifd  Term  affirmed,  with  costs  to 
the  plaintiff  in  all  the  courts. 

Parker,  Ch.  J.,  Gray,  Martin,  Vann,  Cullen  and  Wer- 
ner, JJ.,  concur. 

Ordered  accordingly. 


William  E.  Wamsley,  Respondent,  v.  The  Atlas  Steam- 
ship Company,  Limited,  Appellant. 

Carriebb  —  Not  Liable  in  Conversion  for  Mere  Non-Fbabancb. 
A  steamship  company  is  not  liable  in  an  action  of  conversion  for  the  value 
of  a  box  of  negatives  and  photographic  prints  delivered  to  it  by  a  pas- 
senger on  one  of  its  steamships  and  placed  in  the  storeroom  by  one  of  its 
servants,  and  which  could  not  be  found  prior  to  the  commencement  of 
the  action,  where,  although  subsequently  found  on  the  vessel  under  cir- 
cumstances raising  a  presumption  that  it  had  not  been  removed  there- 
from, there  is  no  evidence  showing  the  circumstances  of  its  removal  from 
the  storeroom  and  it  may  have  been  stolen  by  a  fellow  passenger  or  have 
been  removed  and  misplaced  by  some  one  for  whose  acts  the  defendant  was 
not  responsible  in  an  action  for  conversion,  although  possibly  liable  for 
negligence,  and  the  refusal  of  the  court  to  charge  that  "in  such  case  the 
carrier  can  only  be  made  liable  Upon  proof  of  actual  conversion  of  the  box 
of  negatives  "  is  reversible  error. 

Wamsley  v.  AtUu  Steamship  Co,,  50  App.  Div.  199,  reversed. 

(Argued  October  15,  1901;  decided  November  26,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
9,  1900,  affirming  a  judgment  in  favor  of  plaintiflE  entered 
upon  a  verdict. 

The  defendant  is  the  owner  of  a  line  of  steamships  plying 
between  South  America,  the  West  Indies  and  New  York.  In 
April,  1895,  one  S.  F.  Massey  took  passage  on  defendant's 
steamship  Alefie,  at  Savanilla,  a  seaport  of  the  United  States 
of  Colombia,  South  America.  His  destination  was  New  York. 
After  -paying  for  a  through  passage  Massey  obtained  permis- 
sion to  stop  over  at  Port  Limon,  Costa  Kica,  where  he 
remained  about  two  weeks.  He  then  took  passage  upon 
another  of  defendant's  vessels  named  The  AUegJiany  and 
arrived  in  New  York  on  May  14th,  1895.  Among  the 
personal  effects  which  he  took  on  board  the  latter  vessel  was 
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a  box  of  negatives  and  photographic  prints  which  were  placed 
in  the  storeroom  of  the  vessel.  Upon  arriving  in  "Sew 
York  this  box  was  looked  for  but  could  not  be  found.  There- 
after Massej  assigned  to  the  plaintiff  his  interest  in  the  nega- 
tives and  prints  and  this  action  was  commenced  on  November 
12th,  1895,  to  recover  the  value  thereof.  The  complaint  is 
drawn  in  conversion  and  alleges  that  Massey  delivered  the 
said  box  to  the  defendant  to  be  returned  to  him  on  demand, 
and  "  thereafter,  at  the  city  of  New  York,  said  Massey 
demanded  from  the  defendant  the  return  to  him  of  said  box 
of  negatives  and  views ;  but  this  defendant  has  refused  and 
neglected  to  deliver  the  same,  and  has  wrongfully  converted 
the  same  to  his  own  use  and  benefit." 

The  answer,  after  denying  the  allegations  of  the  complaint, 
admits  the  demand  for  the  box  and  the  refusal  to  deliver,  and 
alleges  as  a  separate  defense  that  the  defendant's  liability  to 
Massey  for  loss  of  his  personal  effects  or  injury  thereto,  was 
limited  to  $48.50  b}'  an  agreement  set  forth  upon  Massey's  ticket 
of  passage,  and  that  said  sum  was  tendered  to  Massey  before  the 
commencement  of  the  action.  Upon  the  trial  it  was  proved 
that  the  defendant  endeavored  to  find  the  box  in  question,  and 
that  it  was  not  discovered  until  January,  1896,  or  about  two 
months  after  the  commencement  of  this  action.  It  was  then 
tendered  to  the  plaintiff  wlio  refused  to  receive  it.  The  box 
containing  these  negatives  and  views  was  one  which  had  been 
previously  used  as  a  brandy  box,  and  was  conspicuously  marked 
with  the  name  of  a  well-known  firm  of  manufacturers  of 
brandy.  Massey's  name  was  written  thereon  in  lead  pencil. 
The  box  was  found  in  the  forepeak  of  the  vessel  among  a  lot 
of  signal  rockets.  How  it  came  there  does  not  appear.  There 
was  conflicting  evidence  as  to  whether  Massey  ever  had  pos- 
session of  his  ticket  of  passage,  or  had  notice  of  the  agreement 
printed  thereon  limiting  the  defendant's  liability.  The  action 
has  been  twice  tried.  Upon  the  first  trial  the  complaint  was 
dismissed.  The  judgment  entered  upon  this  dismissal  was 
reversed  by  the  Appellate  Division.  Upon  the  second  trial  the 
case  was  submitted  to  the  jury  and  a  verdict  rendered  in  favor 
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of  the  plaintiff  for  $900.     The  judgment  entered  upon  that 
verdict  has  been  unanimously  afiSrmed. 

Everett  P.  Wheeler  for  appellant.  Upon  the  undisputed 
explanation  given  by  the  defendant,  as  matter  of  law,  there 
was  no  conversion  of  the  box.  (2  Greenl.  on  Ev.  §  644 ; 
26  Am.  &  Eng.  Ency.  of  Law,  717 ;  OUlet  v.  Eoherts^  57  N. 
Y.  28 ;  Packard  v.  Getmariy  4  Wend.  613 ;  Hawkins  v. 
Hqfmam,^  6  Hill,  586;  liosa  v.  Johnson^  5  Burr.  2825; 
Richards  y,  P.  A,  Works,  37  Hun,  1 ;  Parmenter  y.  A,  B. 
M.  Co.,  44  App.  Div.  47 ;  162  N.  Y.  648 ;  Spooner  v.  Man- 
chester, 133  Mass.  270 ;  McBfitee  v.  iT.  J.  S.  Co.,  45  N.  Y. 
34;  P.  K  Co.  V.  Shearer,  160  111.  215.)  If  the  mark  tliat 
the  box  had  was  misleading,  and  in  fact  misled  the  defend- 
ant's officer  into  the  supposition  that  the  box  contained  signals 
instead  of  negatives,  the  defendant  was  not  liable  for  the 
failure  to  find  the  box  or  for  its  non-delivery  either  to  Massey 
or  to  the  plaintiff.  {The  Missiaaipi,  76  Fed.  Kep.  375  ;  K 
Ry.  Co.  V.  Wilcox,  84  111.  239 ;  S.  E.  Co.  v.  Kaufman,  12 
Heisk.  [Tenn.]  161.)  The  ticket  issued  by  a  steamship  com- 
pany to  a  passenger  embodies  the  contract  in  reference  to 
the  transportation  of  the  passenger  and  his  goods,  and  it  is 
immaterial  whether  or  not  he  reads  the  ticket.  {Steers  v.  Z., 
N.  Y.  dk  P.  S.  Co.,  57  N.  Y.  1 ;  Wheelet'  v.  O.  S.  N. 
Co.,  72  Hun,  5 ;  149  N.  Y.  576 ;  Baubitschek  v.  Blank, 
80  N.  Y.  478;  People  v.  St.  Nicholas  Bank,  3  App. 
Div.  544;  Bayne  v.  Wiggins,  139  U.S.  210;  Beckwith 
V.  Talbot,  95  U.  S.  289;  liidgway  v.  Wharton,  6  H. 
L.  Cas.  238;  CoUins  v.  B.  <&  K  R.  Co.,  11  Exch.  790; 
Quimhy  v.  B.  ck  M.  R.  R.,  150  Mass.  365 ;  Gibbon  v. 
Paynton,  4  Burr.  2298.)  The  damages  recovered  were 
excessive,  and  out  of  all  proportion  to  the  actual  value  of  the 
box.  {Jones  v.  Morgan,  90  N.  Y.  4  ;  Wehle  v.  Haviland,  69 
N.  Y.  448 ;  2  Sedgwick  on  Damages,  §§  183,  188,  495 ; 
McCoU  V.  W.  U.  Tel.  Co.,  12  J.  ife  S.  487.) 

Alexander  S.  Bacon  for  respondent.     The  conversion  of 
personal  property  is  abundantly  established  by  proof  that 
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defendant,  as  a  common  carrier,  received  goods  in  good  order 
at  the  place  of  designation,  properly  consigned  to  plaintiff, 
and  refused  to  deliver  them  on  demand.  {^Clefnent  v.  iT.  Y, 
a  i&  11.  R.  R.  R.  Co.,  30  N.  T.  S.  K.  713.)  The  rule  of 
damages  was  correctly  laid  down  by  the  trial  court.  {LoveU 
V.  Shea,  18  N.  Y.  Supp.  193;  28  J.  &  S.  412;  Uedld  v. 
MaoO(man,  15  Daly,  233 ;  5  K  T.  Supp.  450.) 

Werner,  J.  The  action  was  brought  and  tried  upon  the 
theory  that  the  defendant  was  liable  as  for  a  conversion.  The 
complaint  is  silent  as  to  the  relations  which  existed  between 
the  defendant  and  plaintiif's  assignor  at  the  time  of  the  alleged 
conversion,  but  the  answer  asserts  and  the  evidence  establishes 
the  relation  of  carrier  and  passenger.  The  question  of  defend- 
ant's liability  as  for  a  conversion  must,  therefore,  be  deter- 
mined in  the  light  of  that  relation.  There  are  cases  in  which 
evidence  of  demand  and  refusal  is  sufficient  to  sustain  a  recov- 
ery in  conversion,  but  this  rule  applies  against  common  car- 
riers only  in  exceptional  cases.  The  general  rule  is  that  a 
common  carrier  is  not  liable  in  conversion  for  mere  non-feas- 
ance, although  he  may  be  liable  for  negligence.  So  on  the 
contrary  he  may  be  held  in  trover  when  he  is  guilty  of  mis- 
feasance, although  the  wrong  may  have  been  unintentional. 
The  principle  is  thus  stated  in  Hawhi/na  v.  Hoffman  (6  Hill, 
588) :  "  Trover  will  lie  when  goods  have  been  lost  to  the 
owner  by  the  act  of  the  carrier,  though  there  may  have  been 
no  intentional  wrong ;  as  when  goods  are  by  mistake,  or  under 
a  forged  order,  delivered  to  the  wrong  person.  But  it  will  not 
lie  for  the  mere  omission  of  the  carrier ;  as  where  the  prop- 
erty has  been  stolen  or  lost  through  his  negligence,  and  so 
cannot  be  delivered  to  the  owner.  Mere  non-feasance  does 
not  work  a  conversion  of  the  property;  and  although  the 
owner  may  have  another  action  he  cannot  maintain  trover." 
In  that  case  a  trunk  was  lost,  and  in  referring  to  the  fact 
the  court  continued :  "  A  demand  and  refusal  would  not  alter 
the  case;  for  as  the  trunk  was  either  stolen  or  lost  the 
defendant  could    not  deliver  it.    Demand   and  refusal   are 


1901.]  Wamsley  V,  Atlas  Steamship  Co.  537 

N.  Y.  Rep.]         Opinion  of  the  Court,  per  Wbkner,  J. 


only  evidence  of  a  conversion  where  the  defendant  was  in 
snch  a  condition  that  he  might  have  delivered  the  property 
if  he  would."  In  Pacha/rd  v.  Oetman  (4  Wend.  615)  the 
Supreme  Court  said :  "  Trover  lies  not  against  a  carrier  for 
negligence,  as  for  losing  a  box,  but  it  does  for  an  actual  wrong ; 
nor  for  goods  lost  or  stolen  from  a  carrier  or  wharfinger ;  there 
must  be  an  injurious  conversion;  something  more  than  a 
,bare  omission.  Where  a  carrier  loses  goods  by  accident 
trover  does  not  lie ;  but  where  he  is  an  actor  and  delivers 
them  to  a  third  person,  though  by  mistake,  the  action  lies.  It 
also  lies  where  the  defendant  refuses  to  deliver  the  goods 
according  to  contract,  he  having  the  possession.  But  if  lost 
or  stolen,  so  that  he  cannot  deliver  them,  and  his  inability 
does  not  arise  from  any  act  of  his  own,  trover  does  not  lie, 
though  case  does."  To  the  same  effect  is  Brigga  v.  N.  Y,  C. 
a,  S.  Co.  (28  Barb.  515)  where  it  was  held  that  "a  mere 
delay  in  the  delivery  of  goods,  by  a  common  carrier,  is  not  a 
conversion  thereof ;  nor  will  it  entitle  the  owner  to  recover 
the  value  thereof."  Following  these  cases  and  citing  with 
approval  the  authorities  upon  which  they  are  based,  this  court, 
in  Magnm  v.  Dmamore  (70  N.  T.  417),  thus  stated  the 
law  of  conversion  as  applied  to  common  carriers.  '^  A  conver- 
sion implies  a  wrong^ful  act,  a  misdelivery,  a  wrongful  dis- 
position or  withholding  of  property.  A  mere  non-delivery 
will  not  constitute  a  conversion,  nor  will  a  refusal  to  deliver, 
on  demand,  if  the  goods  have  been  lost  through  negligence,  or 
have  been  stolen."  The  case  last  cited  was  brought  against 
the  president  of  an  express  company  to  recover  the  value  of 
certain  watches  delivered  to  that  company  by  the  plaintiff  for 
transportation  to  a  consignee  in  Memphis.  The  question  was 
whether  the  plaintiff  was  limited  to  a  recovery  as  for  defend- 
ant's negligence  by  the  conditions  of  the  contract  of  carriage, 
or  whether  plaintiff  could  recover  the  full  value  of  the  goods 
in  conversion.  In  referring  to  the  decision  of  this  court  upon 
a  former  appeal  in  that  case  the  court  said  :  ^^  This  court  held 
that  the  non-delivery  of  the  goods  with  the  other  proofs  in 
the  case,  was  evidence  of  negligence  to  be  submitted  to  the 
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jury,  and  that  the  onus  was  upon  the  defendants  to  show  that 
they  were  lost  without  the  negligence  of  the  carriers  or  their 
servants.  .  But  an  action  for. a  conversion  will  not  be  sus- 
tained upon  sudi  evidence  alone." 

The  facts  in  this  case  are  practically  undisputed.  Although 
the  complaint  alleges  a  demand  and  refusal,  and  the  answer 
admits  the  allegation  so  far  as  it  relates  to  the  demand  made 
by  the  plaintiif,  the  evidence  shows  that  the  refusal  was  merely 
technical  and  not  actual.  The  defendant,  believing  that  the  box 
of  negatives  had  either  been  lost  or  stolen,  simply  expressed  its 
inability  to  deliver  the  same.  Although  the  box  was  subse- 
quently found  on  board  defendant's  vessel  AUegJuiny^  under 
circumstances  which  raised  the  presumption  that  it  had  not  been 
removed  from  the  ship,  there  was  no  evidance  showing  the  cir- 
cumstances of  its  removal  from  the  storeroom  in  which  it  had 
been  originally  deposited.  It  may  have  been  stolen  by  a  fellow, 
passenger  or  have  been  removed  and  misplaced  by  some  one  for 
whose  acts  the  defendant  was  not  responsible  in  an  action  for 
conversion  although  liable  for  negligence. 

This  brings  us  to  the  defendant's  request  to  charge  which 
raises  the  serious  question  in  the  case.  The  court  was  asked  to 
charge  the  jury,  "  in  such  case  tlie  defendant  can  only  be  made 
liable  in  this  action  upon  proof  of  actual  conversion  of  the  box  of 
negatives.'^  The  court  declined  to  charge  otherwise  than  it  had 
already  charged,  and  defendant's  counsel  excepted.  Unless  the 
court  had  the  right  to  instruct  the  jury  as  a  matter  of  law  that 
the  defendant  was  guilty  of  conversion,  this  request  should  have 
been  charged  if  the  instruction  had  not  previously  been  given. 
A  brief  reference  to  the  salient  facts  will  suffice  to  show  that 
the  court  would  not  have  been  authorized  to  hold  as  a  matter 
of  law  that  the  defendant  was  guilty  of  conversion.  The 
facts,  although  substantially  undisputed,  were  such  as  to  sup- 
port conflicting  inferences.  The  box  of  negatives  was  placed 
in  the  storeroom  of  the  vessel  by  one  of  the  defendant's 
servants.  When  the  owner  disembarked  it  could  not  be 
found.  A  camera  belonging  to  him  had  been  surreptitiously 
taken  from  his  stateroom,  and  some  jugs  of  water  that  bad 
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been  placed  in  the  storeroom  witli  the  box  of  negatives  wore 
also  missing.  The  camera  was  recovered  under  circnmstances 
indicating  that  it  had  been  stolen,  but  the  record  is  silent  as 
to  the  circumstances  of  the  theft  or  the  identity  of  the  thief. 
The  jugs  of  water  were  found  the  day  after  the  loss  was 
reported  to  the  ship's  officers.  The  box  of  negatives  was  not 
recovered  until  after  the  lapse  of  several  months,  when  it  was 
found  in  the  forepeak  of  the  vessel  among  some  sigilal  rockets. 
How  it  came  to  be  there  is  a  matter  of  conjecture.  Whether 
it  was  stolen  by  the  same  person  who  took  the  camera,  or 
whether  it  was  taken  by  one  of  the  defendant's  employees 
under  the  belief  that  it  contained  brandy,  as  indicated  by  the 
marks  on  the  box,  does  not  appear.  Conceding  that  the 
defendant  is  liable  in  conversion  for  the  misfeasance  of  its 
servants,  we  must  also  admit  that  the  evidence  does  not 
affirmatively  disclose  any  such  misfeasance.  As  we  have 
seen,  the  theft  or  loss  of  the  goods  through  the  mere  non- 
feasance of  the  carrier  does  not  render  him  liable  in  con- 
version. .  The  mere  fact  that  the  box  was  actually  on  board  the 
defendant's  ship  is  not  necessarily  inconsistent  with  the  view 
that  it  may  have  been  stolen  or  lost.  If,  for  instance,  the  box 
had  been  stolen  by  one  for  whose  acts  the  defendant  was  not 
responsible,  it  would  be  none  the  less  a  theft,  because  it  had 
been  secreted  in  some  inaccessible  part  of  tlie  vessel  instead 
of  being  hidden  elsewhere.  So,  if  by  mistake  the  box  had 
been  taken  by  a  passenger,  who,  after  discovering  that  it  did 
not  belong  to  him,  had  placed  it  where  it  could  not  be  found, 
there  might  be  a  case  of  negligence  against  the  defendant 
when  the  facts  would  not  support  a  charge  of  conversion. 
These  suggestions  sufficiently  indicate  the  necessity,  under  the 
evidence  herein,  of  a  direct  and  explicit  charge  to  the  jury 
that  the  plaintiff  could  not  recover  in  this  action  unless  he  had 
made  proof  of  actual  conversion. 

Let  us  now  see  whether  the  charge  as  it  stood  prior  to  this 
request  had  fairly  and  sufficiently  instructed  the  jury  upon  this 
point.  The  following  quotation  contains  all  that  was  said  on 
that  subject :  ^^  If  the  said  box  was  discharged  from  the  ship  and 
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passed  by  the  custom  house  inspectors,  and  thereupon  left  on  the 
dock  at  pier  6,  subject  to  Lieut.  Massej's  risk,  and  it  was  there- 
after taken  on  board  at  Lieut.  Massey's  request  and  at  his  risk, 
the  defendant  is  entitled  to  your  verdict.  But  if  these  matters 
did  not  occur,  if  the  box  did  not  come  out  of  the  ship  until  after 
it  was  finally  discovered,  after  repeated  search,  it  will  be  for  you 
to  say  whether  the  conduct  of  the  defendant  or  it^  servants, 
by  which  the  box  became  mixed  up  with  a  lot  of  other  boxes 
containing  signals  was,  under  all  the  circumstances  disclosed, 
excusable  or  justifiable,  so  as  not  to  make  defendant  liable  for 
its  failure  to  deliver  on  demand."  It  will  be  seen  that  this 
charge  not  only  fails  to  cover  the  point  made  by  the  request, 
but  it  assumes  that  the  defendant  or  its  servants  removed  this 
box  and  mixed  it  with  the  signals,  and  upon  that  assumption 
the  jury  was  left  to  say  whether  such  conduct  was  "excusable 
or  justifiable."  We  think  it  was  error  for  the  court  to  decline 
to  charge  the  substance  of  the  request  above  referred  to. 

This  view  of  the  case  renders  it  unnecessary  to  discuss  the 
other  pointa  made  by  the  defendant.  We  may  simply  add 
that  this  is  not  a  case  in  which  the  power  of  the  court  to  dis- 
regard mere  forms  of  pleading  can  be  invoked  in  aid  of  the 
plaintiff.  The  complaint  alleged  conversion  and  the  case  was 
tried  on  that  theory.  While  no  particular  form  of  complaint 
is  now  essential  to  a  recovery  under  our  Code  practice  (§  481), 
and  courts  are  authorized  to  disregard  errors  and  defects 
in  pleadings,  or  other  proceedings  which  do  not  affect  the  sub- 
stantial rights  of  the  adverse  party  (§  723),  it  is  none  the 
less  true  that  the  substantial  differences  which  control  and 
determine  the  rights  of  parties  are  still  in  force.  (Pomeroy's 
Remedies  and  Remedial  Rights,  §  108 ;  Gmdet  v.  Asseler^ 
22  N.  Y.  225 ;  Eldridge  v.  Adams,  54  Barb.  417.)  The 
case  having  been  tried  upon  the  theory  of  a  conversion,  the 
judgment  in  trover  must  be  supported  by  the  same  proof  that 
was  necessary  under  the  common  law. 

The  judgment  of  the  court  below  should  be  reversed  and  a 
new  trial  ordered,  with  CostQ  to  abide  the  event. 
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Baktlett,  J.  (dissenting).  I  cannot  agree  that  there  was 
an  utter  failure  of  proof  upon  the  subject  of  the  removal  of 
the  lost  box  of  negatives  from  the  storeroom  in  which  it  had 
been  originally  deposited  aboard  this  ship. 

As  pointed  out  in  the  prevailing  opinion,  the  court  was 
asked  to  charge  the  jury  that  '^  in  such  case  the  defendant 
can  only  be  made  liable  in  this  action  upon  proof  of  actual 
conversion  of  the  box  of  negatives."  The  learned  trial  judge 
said  in  response  to  this  request :  "  I  decline  to  charge  other- 
wise than  I  have  already  charged." 

In  the  main  charge  the  court  used  this  language :  "  But,  if 
these  matters  did  not  occur,  if  the  box  in  question  did  not 
come  out  of  the  ship  until  after  it  was  finally  discovered,  after 
repeated  search,  it  will  be  for  you  to  say  whether  the  conduct 
of  the  defendant  or  its  servants,  by  which  the  box  became 
mixed  with  a  lot  of  other  boxes  containing  signals,  was,  under 
all  the  circumstances  disclosed,  excusable  or  justifiable,  so  as  not 
to  make  the  defendant  liable  for  its  failure  to  deliver  on  demand. 
If  it  was,  then  the  defendant  is  entitled  to  your  verdict ;  but 
if  it  was  neither,  then  the  plaintiff  is  entitled  to  recover." 

The  conversion  of  this  property  of  course  could  not  be 
directly  proved.  It  was  to  be  inferred,  if  at  all,  from  the 
surrounding  circumstances,  and  I  am  of  opinion  that  the 
learned  trial  judge  properly  submitted  the  question  to  the  jury. 

The  evidence  in  this  case,  while  possibly  open  to  conflicting 
inferences,  justified  the  conclusion  that  the  defendant  cor- 
poration, by  the  acts  of  its  servants,  was  chargeable  with  the 
conversion  of  this  box.     The  verdict  of  the  jury  is  conclusive. 

The  learned  counsel  for  the  appellant  in  his  brief  here 
states  that  the  plaintiff  gave  no  evidence  on  the  subject  of 
conversion.  Defendant's  request  to  charge,  already  quoted, 
is  to  be  considered  in  view  of  this  position.  It  is  now  urged 
that  the  facts  in  this  case  might  have  warranted  the  finding 
by  the  jury  of  negligence  and  not  conversion,  citing  Magnin 
V.  DinmiarQ  (70  N.  Y.  410,  417).  The  answer  to  this  sug- 
gestion  is  that  it  is  not  raised  by  any  exception  to  the  judge's 
charge.     The  case  was  submitted  to  the  jury  on  the  sole  ques- 
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tiou  whether  the  defendaut  had  converted  this  box  of  nega- 
tives. The  trial  judge  said  to  the  jury,  in  substance,  take  all 
the  facts  in  this  case  and  say  whether  this  defendant  is  cliars^- 
able  with  conversion.  The  distinction  between  conversion 
and  negligence  as  now  argued  was  presented  neither  to  the 
trial  judge  nor  to  the  jury.  When  the  main  charge  is  read, 
having  this  condition  of  the  record  in  mind,  it  is  clear  that  the 
case  was  properly  submitted  to  the  jury  to  determine  the  only 
question  litigated  or  discussed  at  the  trial. 

I  vote  for  an  affirmance  of  the  judgment. 

Parkeb,  Ch.  J.,  Gray,  Martin  and  Cullen,  JJ.,  concur 
with  Werner,  J. ;  Vann,  J.,  concurs  with  Bartlett,  J. 

Judgment  reversed,  etc. 


Harrt  S.  Barnes  et  al..  Appellants,  v.  Thomas  W.  Gushing, 

Respondent,  Impleaded  with  Others. 

1.  Principal  and  Surety  —  Liability  of  Sureties  upon  Bond  to 
Secure  State  Deposits.  Existing  deposits  in  a  bank  designated  as  a 
depositary  of  canal  moneys,  at  the  time  of  the  giving  of  a  bond  for  the 
faithful  performance  of  its  contract  with  the  state  as  depositary  for  the 
succeeding  year,  are  covered  by  the  bond  where  the  sureties  by  its  terms 
become  liable  not  only  for  all  moneys  received  by  the  bank  under  the  con- 
tract, but  undertake  that  the  bank  shall  account  for  and  pay  over  all 
moneys  '*  now  in  deposit  in  said  bank,  or  due  or  to  become  due  therefrom." 

2.  Release  —  Successive  Bonds  —  Contribution.  In  the  absence  of 
any  evidence  to  show  that  a  contract  and  bond  were  accepted  by  the 
state  as  a  compromise  of  its  claim  under  a  contract  and  bond  for  the 
preceding  year,  or  that  the  contract  and  bond  for  the  preceding  year 
were  surrendered  and  canceled,  the  sureties  on  such  bond  are  not  relieved 
from  liability  by  the  state's  acceptance  of  the  new  contract  and  bond, 
and  either  of  such  sureties  can  compel  contribution  by  the  other  sureties 
for  amounts  paid  by  him  as  surety  thereon. 

Barnes  v.  Cus?iing,  43  App.  Div.  158,  reversed. 

(Argued  October  15,  1901;  decided  November  26, 1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme    Court  in  the  lirst  judicial   department,   entered 
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April  12,  1900,  upon  an  order  reversing  a  judgment  In  favoi- 
of  plaintiff  entered  upon  the  report  of  a  referee  and  dismiss 
ing  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Eugene  H.  Lewis  and  John  C.  Rowe  for  appellants.  The 
execntion  of  the  contract  of  1881  and  the  delivery  and  accept- 
ance of  the  bond  of  that  year  did  not,  jointly  or  severally, 
absolve  the  guarantors  on  the  bond  of  1880.  {People  v.  Cush- 
ing,  36  Hun,  484 ;  People  v.  Lee,  104  N.  Y.  441 ;  United 
States  V.  Hoyt,  1  Blatchf .  326 ;  Day  v.  Leal^  14  Johns.  404 ; 
Da/via  v.  Anahle,  2  Hill,  339 ;  Rernsen  v.  Oraves,  41  N.  Y. 
471.)  Payments  made  by  the  bank  to  the  state  during  the 
year  1881  should  be  applied  to  the  extinguishment  of  the 
indebtedness  for  the  deposits  of  that  year.  (Bridenhecker  v. 
Lowell,  32  Barb.  9 ;  Harding  v.  Tift,  75  N.  Y.  461 ;  Sey- 
maur  v.  Va7i  Slyck,  8  Wend.  403 ;  Stone  v.  Seymour,  15 
Wend.  19 ;  Camp  v.  Smith,  136  N.  Y.  187 ;  Campbell  v. 
Vedder,  1  Abb.  Ct.  App.  Dec.  295 ;  Schram  v.  Werner,  85 
Hun,  293.)  Upon  paying  the  judgment  recovered  against 
him  Barnes  was  entitled  to  complete  indemnity  f roiji  Gush- 
ing. (De  Colyer's  Law  of  Guaranties,  346 ;  Jones  v.  BeTie- 
diet,  83  N.  Y.  79 ;  Briggs  v.  Spaulding,  141  U.  S.  132 ; 
CrisfieU  v.  Murdoch,  127  N.  Y.  315.) 

Tracy  C  Becker  for  respondent.  The  obligation  executed 
by  the  new  guarantor  or  surety  in  the  year  1881  covered  the 
then  existing  indebtedness  of  the  bank  of  previous  years, 
being  the  balance  on  deposit  January  1,  1881,  as  well  as  that 
wliich  might  arise  by  reason  of  subsequent  deposits  to  be  made 
in  the  year  1881.  {Collins  v.  Gwyniie,  9  Bing.  544  ;  Gwynne 
V.  BurneU,  2  Bing.  [N.  C]  7 ;  Burge  on  Suretyship  [Am.  ed, 
1847],  124 ;  PennelVs  Case,  5  Co.  117;  Colt  v.  Netterville,  2 
P.  Wms.  304 ;  ClaytorCs  Case,  1  Merr.  605  ;  Waters  v.  Riley, 
1  Harr.  &  Gill,  305.)  The  state,  after  the  close  of  the  year 
1880,  having  taken  a  new  and  additional  security,  precisely 
the  same  in  form  and  effect  as  the  bond  of  1880,  but  without 
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Gushing  as  surety,  the  sureties  of  1881  in  paying  the  deficit 
of  1880  and  saving  the  defendant  Gushing  harmless  therefrom, 
did  just  what  it  was  their  duty  to  do  towards  him  and  no  more. 
(Burge  on  Suretyship,  324,  348,  352 ;  Fell  on  Suretyship 
[Am.  ed.  1859],  296,  note ;  jffayes  v.  Ward^  4  Johns.  Gh.  130 ; 
Hodgson  v.  ShaWj  M.  &  K.  183 ;  BisseU  v.  Saxton,  66  N.  Y. 
55  ;  Vivian  v.  Otia^  24  "Wis.  518 ;  Mahaska  v.  Ingalls^  16 
Iowa,  5  ;  K.  M.  Ins,  Co.  v.  Glark^  33  Barb.  196 ;  Hassd  v. 
Long,  2  M.  &  S.  370 ;  Peppin  v.  Coop^^  2  B.  &  A.  431  ; 
Leadly  v.  Eowns,  9  E.  G.  L.  469 ;  Overacre  v.  Garrett,  5 
Lans.  156.)  A  surety  cannot  recover  of  a  surety  the  costs 
which  have  been  taxed  against  him  or  his  own  costs.  {Knight 
V.  Hughes,  3  Garr.  &  P.  467 ;  1  M.  &  M.  24:7 ;  Burge  on 
Suretyship,  388.)  A  surety  is  not  entitled  to  recover  interest 
Against  his  co-surety.  (Bell  v.  Free,  1  Swanst.  90  ;  Righy  v. 
McNamara,  3  Gox,  415  ;  Burge  on  Suretyship,  357.) 

Baktlbtt,  J.  The  plaintiffs,  as  executors  under  the  will  of 
Joseph  G.  Barnes,  deceased,  seek  to  compel  contribution  by 
the  defendant  and  others  as  co-sureties  with  testator  on  a  cer> 
tain  bond.  The  case  as  finally  submitted  to  the  learned 
referee  was  upon  the  sole  issue  as  to  the  liability  of  defend- 
ant Gushing. 

The  First  National  Bank  of  Buffalo  for  several  years  prio. 
to  and  including  1880  had  been  annually  designa^M  by  the 
canal  board  as  one  of  the  depositaries  of  canal  moneys  or  tolls 
at  the  city  of  Buffalo,  and  duly  received  a  portion  of  such 
moneys,  annually  givuig  a  bond  to  the  people  of  the  state  of 
New  York  for  the  faithful  performance  of  its  agreement  with 
the  state,  executed  at  the  same  time,  as  well  as  an  additional 
obligation  as  therein  set  forth,  and  to  which  reference  will  be 
made  later.  The  agreement  is  lengthy,  but  most  of  its  pro- 
visions are  immaterial  at  this  time.  The  bank  was  to  allow 
the  state  three  per  cent  interest  per  annum,  was  to  honor  the 
drafts  of  the  state  at  sight,  and  was  at  liberty  at  all  times  to 
pay  over  the  moneys  of  the  state  in  a  certain  manner,  and 
thus  relieve  itself  from  further  liability. 
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The  question  now  presented  arises  under  the  annual  desig- 
nations of  the  bank  for  the  years  1880  and  1881  as  such 
depositary,  and  the  agreements  and  bonds  then  executed. 
The  testator  Barnes  and  the  defendant  Gushing  were  both 
sureties,  with  seven  others,  on  the  bond  given  in  1880.  Gush- 
ing had  signed  a  similar  bond  in  the  years  1878  and  1879,  but 
refused,  when  requested,  to  sign  the  bond  given  in  1881. 
Gushing  was,  at  the  time  he  executed  the  bonds  of  1878, 1879 
and  1880,  a  stockholder  and  director  of  the  bank,  and  con- 
tinned  to  be  until  some  months  after  the  giving  of  the  bond 
of  1881,  in  which  he  refused  to  join.  Gushing  severed  his 
connection  with  the  bank  in  September  or  October,  1881, 
ceasing  to  be  a  director  and  selling  his  stock. 

The  testator  Barnes  was  a  surety  under  the  bond  of  1881  as 
well  as  that  of  1880. 

The  sureties  on  the  bond  of  1880  jointly  and  severally  cov- 
enanted that  the  bank  would  "  well  and  faithfully  do  and  per- 
form all  things  contained  in  said  contract  on  its  part  to  be 
done  and  performed,  and  shall  well  and  faithfully  account  for 
and  pay  over  all  moneys  deposited  with  it,  or  for  which  it 
shall  in  any  way  become  liable,  in  and  by  said  contract, 
according  to  the  terms  and  provisions  thereof,  and  that  said 
bank  shall  account  for  and  pay  over  all  money  now  in  deposit 
in  said  bank,  or  due,  or  to  become  due  therefrom,  to  the 
people  of  the  State  of  New  York." 

The  agreements  and  bonds  in  the  years  1880  and  1881,  as 
in  all  other  years,  are  precisely  alike,  being  forms  prescribed 
bv  the  canal  board. 

The  bank,  on  the  14th  day  of  April,  1882,  became  insol- 
vent, and  a  receiver  was  duly  appointed.  At  the  time  the 
agreement  and  bond  of  1880  were  executed  the  bank  was 
indebted  to  the  state  as  such  depositary  in  the  sum  of 
$65,000.00,  and  at  the  close  of  the  year  1880  the  indebtedness 
was  increased  to  the  sum  of  $73,001.00,  over  and  above  all 
payments. 

The  bond,  as  already  quoted,  is  clear  upon  its  face  to  the 
35 
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effect  that  the  sureties  become  liable  not  only  for  all  moneys 
received  by  the  bank  under  the  contract,  but  they  undertake 
that  the  bank  shall  account  for  and  pay  over  all  moneys  "  now 
in  deposit  in  said  hanky  or  duey  or  to  become  due  therefromP 

After  the  failure  of  the  bank  the  state  proceeded  against 
the  sureties  in  actions  at  law.  One  of  these  cases  {People  v. 
Leey  104  N.  Y.  441)  came  to  this  court,  and  the  form  of  the 
contract  and  bond  now  before  us  was  considered. 

The  complaint  in  that  action  embraced  the  contracts  and 
bonds  of  1880  and  1881,  and  sought  to  recover  the  balance 
appearing  to  be  due  on  the  account  at  the  commencement  of 
the  year  1882. 

It  was,  among  other  defenses,  insisted  that  the  bond  taken 
in  1881  was  intended  to  be  prospective  in  its  operation  only, 
and  did  not  cover  existing  deposits.  The  court  said :  "  It  is 
not  claimed  but  that  the  express  terms  of  the  undertaking 
cover  such  a  liability,  but  it  is  contended  tliat  the  words  of 
the  condition  should  be  limited  and  controlled  by  the  language 
of  the  recital,  and,  so  restricted,  could  not  reasonably  be  held 
to  include  an  existing  debt."  The  learned  judge  pointed  out 
that  this  rule  of  construction  could  not  prevail  when  the  lan- 
guage of  the  condition  was  clear.  He  then  said :  "  We  are 
clearly  of  opinion,  in  this  case,  that  the  contract  itself  recog- 
nizes an  existing  liability  on  the  part  of  the  bank  to  the  State, 
and  provides  for  its  extension  and  the  security  thereof  by  the 
guarantors.  This  would  seem  to  be  not  only  a  natural  require- 
ment on  the  part  of  the  State  while  taking  a  new  security 
from  a  debtor  contemplating  extended  and  continued  transac- 
tions, but  a  necessary  measure  of  precaution  to  avoid  the  com- 
plications involved  in  investigating  the  transactions  of  former 
and  perhaps  remote  years.  It  would  be  not  only  diiiicult,  but 
almost  impracticable,  for  the  State  to  have  its  transactions 
with  such  a  depositary  separated  into  distinct  divisions  and  be 
compelled  to  seek  its  indemnity  among  the  conflicting  equities 
and  claims  of  numerous  sureties,  liable  upon  different  con- 
tracts for  the  transactions  of  different  years."  After  com- 
menting on  the  language  of  the  bond  we  have  already  quoted, 
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the  opinion  proceeds :  ^^  More  explicit  langaage  could  not  be 
used,  and  it  is  impossible  to  assign  any  other  meaning  to  the 
langnage  nsed  than  that  the  sureties  intended  to  be  bound  for 
the  continuing  security  of  the  existing  deposit" 

It  was  said  by  counsel  that  the  case  from  which  we  have 
quoted  was  an  action  at  law  on  the  bond  and  did  not  involve 
the  question  of  contribution  among  sureties.  That  is  doubt- 
less so,  but  this  court  construed  at  that  time  an  agreement  and 
bond  given  in  1881,  similar  in  all  respects  to  those  given  in 
1880,  and  now  under  consideration. 

It  was  suggested  as  an  additional  point  in  that  case,  as  in 
this,  that  the  sureties  had  been  released  from  liability  by  the 
acceptance  by  the  state  of  the  contract  and  bond  of  the  next 
succeeding  year. 

In  People  v.  Lee  {miprd)  there  was  an  express  finding  that 
the  state  did  not  accept  the  new  contract  and  bond  as  a  com- 
pliance by  the  bank  with  the  condition  imposed  upoh  it.  In 
the  case  at  bar  it  is  not  claimed  that  there  is  proof  of  accord 
and  satisfaction  or  novation  independently  of  what  is  disclosed 
on  the  face  of  the  instruments. 

In  People  v.  Gushing  (36  Hun,  483),  a  case  against  the 
defendant  here,  the  General  Term  of  the  third  department, 
Presiding  Justice  Learned  writing  for  the  court,  held, 
reversing  the  judgment  entered  on  report  of  a  referee,  that  in 
the  absence  of  any  evidence  to  show  that  the  second  contract 
and  bond  were  accepted  as  a  compromise  of  its  claim  by  the 
state  under  the  first  contract  and  bond,  or  that  the  first  con- 
tract and  bond  were  surrendered  or  canceled,  the  acceptance 
of  the  second  contract  and  bond  did  not  discharge  the  defend- 
ant from  any  liability  incurred  by  him  under  the  first. 

The  learned  Appellate  Division  of  the  first  department,  in 
the  case  at  bar,  declined  to  approve  and  follow  the  case  last 
cited,  and  construed  the  annual  contract  and  bond  of  1S81  as 
by  their  express  terms  superseding  the  contract  and  bond  of 
1880  and  releasing  defendant  from  all  liability. 

We  are  of  opinion  that  this  construction  is  not  only  con- 
trary to  that  of  this  court  in  People  v.  Lee  {8upra\  but  also 
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differs  from  the  construction  we  should  adopt  if  at  liberty  to 
consider  the  question  an  open  one  here. 

The  reasoning  of  Kuger,  Ch.  J.,  in  People  v.  Zee  {supra) 
is  clear  and  cogent,  and  requires  no  amplification  at  this  time* 

"We  are  bound  to  give  full  force  and  effect  to  the  undertak- 
ing of  the  surety  that  tlie  bank  should  pay  over  "  all  moneys 
now  in  deposit  in  said  bank."  That  amount  was  $65,000.00 
when  the  bond  of  1880  was  executed.  The  testator  was  com- 
pelled to  pay  as  surety  the  sum  of  $58,802.94,  and  was  paid  by 
the  receiver  of  the  bank  and  his  co-sureties  certain  amounts. 

The  referee  after  considering  these  facts,  the  accounts  of 
the  bank  with  the  state  and  all  the  proofs,  and  applying  to 
them  the  rule  of  the  application  of  payments  (there  having 
been  no  application  of  them  in  the  year  1881),  reached  the 
conclusion  that  the  defendant  Gushing  was  liable  for  principal 
and  interest  in  the  aggregate  sum  of  $7,750.54,  together  with 
costs  and  disbursements. 

As  the  Appellate  Division  decided  that  the  defendant  Gush- 
ing was  relieved  from  all  liability  by  the  state  accepting  the 
contraet  and  bond  of  1881,  they  very  properly  dismissed  the 
complaint  and  refrained  from  examining  the  questions  of  fact 
and  law  upon  which  the  referee  fixed  the  amount  of  Gusliing^s 
liability. 

We  are  of  opinion  that  the  testator,  Joseph  G.  Barnes,  and 
the  defendant,  Thomas  W.  Gushing,  stand  in  equali  jure^  as 
sureties  on  the  contract  and  bond  of  1880,  and  either  can 
compel  contribution  of  the  other  as  the  facts  may  warrant. 

If  it  be  ultimately  established  that  the  testator  has  been 
called  upon  to  bear  a  portion  of  the  burden  that  should  have 
rested  on  the  other  sureties,  then  on  the  principle  that  equality 
of  burden  as  to  common  riglit  is  equity,  the  obligation  to  con- 
tribute arises.  {Aspinwall  v.  Sdcchi^  57  N.  Y.  331,  335,  et 
seq.^  and  cases  cited.) 

In  ascertaining  the  amount  for  which  defendant  Gushing  is 
liable,  tlie  starting  point  is  the  sum  found  due  from  the  bank 
to  the  state  when  the  bond  of  1881  was  executed.  The 
referee  has  found  that  this  amount  is  $73,001.00. 


1901.]  People  v.  McCarthy.  549 

N.  Y.  Rep.]  Statement  of  case. 


The  single  question  presented  to  us  on  this  appeal  is  one  of 
law,  whether  the  complaint  was  properly  dismissed  by  the 
Appellate  Division. 

We  are  of  opinion  that  the  judgment  of  the  Appellate 
Division  reversing  upon  the  law  the  judgment  entered  upon  the 
report  of  the  referee  in  favor  of  plaintiflEs  and  dismissing  the 
complaint,  should  be  reversed,  and  the  record  remitted  to  the 
Appellate  Division  to  consider  and  decide  all  the  questions 
presented  by  the  cross-appeals  from  the  judgment  of  the 
referee,  other  than  the  one  now  determined,  with  costs  to  the 
plaintiffs  in  all  the  courts  to  abide  the  event. 

Parker,  Ch.  J.,  Martin,  Vann  (Cullen,  J.,  in  result)  and 
Werner,  JJ.,  concur ;  Gray,  J.,  dissents. 

Judgment  reversed,  etc. 


The  People  of  the  State  of  New  Yore,  Eespondent,  v. 

Patrick  McCarthy,  Appellant. 

New  York  City  —  Indictment  for  Misdemeanor  —  Divests  Coubt 
OF  Special  Sessions  of  Jurisdiction.  While,  under  section  1406  of 
the  charter  of  the  city  of  New  York  (L.  1897,  ch.  378),  Ck)urt8  of  Spe- 
cial Sessions  have  exclusive  jurisdiction  of  all  misdemeanors,  except 
libel,  yet,  under  the  exceptions  contained  therein,  a  grand  jury  may  prefer 
an  indictment  for  keeping  a  disorderly  house,  although  a  complaint  has 
not  been  previously  made  to  a  city  magistrate  or  to  a  Court  of  Special 
Sessions. 

People  V.  McCarthy,  59  App.  Div.  231,  affirmed. 

(Argued  November  18,  1901;  decided  November  26,  ISOl.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made 
March  27,  1901,  which  affirmed  a  judgment  of  the  Queens 
County  Court  entered  upon  a  verdict  convicting  the  defend- 
ant of  the  crime  of  keeping  a  disorderly  house. 

An  indictment  herein  was  found  in  the  Supreme  Court  and 
transferred  to  the  Queens  County  Court.  The  defendant  was 
arraigned  thereon  and  pleaded  not  guilty.  A  trial  was  had  in 
the  County  Court  and  a  verdict  of  guilty  was  rendered.     When 
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tlie  defendant  was  arraigned  for  sentence  he  moved  for  a  new 
trial  and  in  arrest  of  judgment  upon  the  ground,  among 
othei's,  that  the  County  Court  had  no  authority  or  jurisdiction 
to  inquire  into  the  charge  against  him  by  indictment  before  a 
charge  or  complaint  was  made  to  a  city  magistrate.  The 
facts  relied  upon  were  presented  by  affidavit  which  was  read 
on  the  motion.  The  motion  was  denied  and  the  defendant 
excepted.  Thereupon  he  was  sentenced  to  imprisonment  in 
the  Kings  County  Penitentiary  for  the  term  of  one  year. 

Charles  Haldane  and  Abraham  Levy  for  appellant.  The 
County  Court  of  Queens  county  had  no  jurisdiction  to  hear 
and  determine  the  charge  against  appellant,  or  to  render  judg- 
ment against  him  thereon.  {Matter  of  Bray^  34  N.  Y.  S. 
R.  641;  People  v.  Palmer,  109  N.  Y.  413;  People  v. 
McOann,  43  Hun,  55 ;  People  v.  Christy,  65  Hun,  349 ; 
People  V.  StarkSj  17  N.  Y.  S.  R.  234 ;  People  ex  rel,  v. 
Oreen,  4  N.  Y.  Cr.  Rep.  442.)  The  construction  of  this 
statute  for  which  appellant  contends  would  not  make  it 
unconstitutional.     {People  ex  rd.  v.  Dutcher,  83  N.  Y,  240.) 

John  B,  Merrill,  District  Attorney  {George  A,  Oregg  of 
counsel),  for  respondent.  The  grand  jury  had  jurisdiction  to 
indict  and  the  County  Court  to  hear  and  determine  the  charge 
against  the  defendant.  (Const,  art.  6,  §  1 ;  Code  Cr.  Pro. 
§  252.) 

Martin,  J.  The  single  question  presented  upon  this  appeal 
is  whether  the  grand  jury  had  jurisdiction  to  prefer  the  indict- 
ment herein,  or  whether  its  jurisdiction  was  dependent  upon 
a  complaint  having  been  previously  made  to  a  magistrate  or 
to  a  Court  of  Special  Sessions.  The  defendant  contends  that 
although  the  court  in  which  the  indictment  was  found  was  a 
court  of  general  jurisdiction,  it  had  no  authority  to  inquire 
into  the  oflEense  alleged  and  present  an  indictment  therefor 
because  there  was  no  charge  or  complaint  pending  before  the 
Court  of  Special  Sessions. 
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This  claim  is  based  upon  the  provisions  of  section  1406  of 
the  charter  of  the  city  of  New  York,  which  defines  the  juris- 
diction of  Courts  of  Special  Sessions.  (Laws  of  1897,  ch.  378.) 
That  section,  so  far  as  it  relates  to  this  question,  provides : 
'^  The  said  courts  of  special  sessions  shall  have  jurisdiction  as 
follows:  1.  Except  as  otherwise  provided  in  this  title,  the 
said  courts  of  special  sessions  of  The  City  of  New  York  shall 
have  in  the  first  instance  exclusive  jurisdiction  to  hear  and 
determine  all  charges  of  misdemeanors  committed  within  The 
City  of  New  York,  except  charges  of  libel.  *  *  *  The  said 
courts  shall,  however,  be  divested  of  jurisdiction  to  proceed 
with  the  hearing  and  determination  of  any  charge  of  misde- 
meanor in  either  of  the  following  qases :  I^irst :  If,  before 
the  commencement  of  the  trial  in  said  court  of  any  person 
accused  of  a  misdemeanor,  a  grand  jury  shall  present  an 
indictment  against  the  same  person  for  the  same  offense ;  or 
Second :  If,  before  the  commencement  of  any  such  trial,"  one 
of  the  judicial  oflicers  mentioned  therein  shall  certify  that  it 
is  reasonable  that  such  charge  shall  be  prosecuted  by  indict- 
ment. The  last  subdivision  then  provides  the  procedure  for 
obtaining  such  certificate,  and  that  the  proceedings  shall  be 
stayed  and  the  charge  presented  to  a  grand  jury. 

The  material  portions  of  that  section  disclose  that  criminal 
prosecutions  for  misdemeanors  arc,  in  the  first  instance,  within 
the  exclusive  jurisdiction  of  Courts  of  Special  Sessions,  except 
as  otherwise  provided  in  title  three  of  chapter  378.  Obvi- 
ously, under  that  statute,  the  general  rule  is  that  Courts  of 
Special  Sessions  in  the  first  instance  have  exclusive  jurisdiction 
of  all  misdemeanors,  except  libel,  committed  in  the  city  of 
New  York.  But  to  that  general  rule  as  to  jurisdiction  there 
are  certain  statutory  reservations  or  exceptions,  one  of  which 
is  that  that  court  shall  be  divested  of  its  jurisdiction  to  hear  and 
determine  charges  of  misdemeanors  if,  at  any  time,  before  trial 
a  grand  jury  shall  present  an  indictment  for  the  same  offense. 
The  only  express  limitation  to  the  right  of  a  grand  jury  to 
present  an  indictment  in  any  such  case  is  that  it  must  be  pre- 
sented before  the  commencement  of  the  trial.     Therefore, 
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unless  some  other  prohibition  is  to  be  implied  from  the  stat- 
ute, it  is  evident  that  the  grand  jury  had  authority  to  find 
and  present  the  indictment  in  this  case,  and  when  found  its 
effect  was  to  divest  the  Court  of  Special  Sessions  of  any  juris- 
diction to  try  the  defendant  for  the  offense  charged. 

The  defendant,  however,  contends  tliat  in  construing  the 
provision  of  the  statute  divesting  Courts  of  Sessions  of  juris- 
diction when  an  indictment  has  been  found  we  should  also 
consider  the  other  exception  where  one  of  the  judicial  officers 
mentioned  certifies  that  it  is  reasonable  that  the  charge  should 
be  prosecuted  by  indictment.  Upon  that  premise  it  is  then 
argued  that  as  in  the  latter  case  the  proceeding  are  stayed 
they  must  also  be  stayed  where  an  indictment  has  been  found, 
and  as  there  is  a  stay  of  proceedings'  the  conclusion  follows 
that  both  of  these  exceptions  apply  only  to  a  proceeding 
already  pending  in  a  Court  of  Special  Sessions.  One  of  the 
infirmities  of  this  reasoning  is  that  no  stay  of  proceedings  is 
required  or  is  necessary  where  an  indictment  has  been  found 
as  provided  in  the  first  exception,  and  hence  the  defendant's 
argument  is  based  upon  an  assumption  which  is  wholly  unwar- 
ranted. If  it  be  admitted  that  the  second  exception  was 
intended  to  apply  only  to  cases  that  were  pending,  and  that 
the  certificate  operated  to  stay  proceedings  therein,  still  it  by 
no  means  follows  that  it  was  the  intent  of  the  legislature  to 
deprive  courts  of  record  of  jurisdiction  by  a  grand  jury  to 
present  an  indictment  for  a  misdemeanor,  although  no  prose- 
cution therefor  was  pending  in  the  Court  of  Special  Sessions. 
We  think  the  construction  contended  for  by  the  defendant  is 
not  justified. 

It  is  further  insisted  that  the  words  "  in  the  first  instance  " 
indicate  that  the  proceeding  must  have  been  instituted  in  a 
Court  of  Special  Sessions  before  an  indictment  could  be  pre- 
ferred by  a  grand  jury.  We  do  not  think  that  claim  can  l>e 
upheld.  The  words  "in  the  first  instance"  may  well  be 
regarded  as  words  of  limitation  and  as  disclosing  an  intent 
that  the  exclusive  jurisdiction  conferred  upon  Courts  of 
Special  Sessions  exists  only  where  no  other  authorized  pro- 
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ceediog  is  pending.  Obviously  the  principal  purpose  of  that 
language  was  to  so  define  the  jurisdiction  of  that  court  as  to 
exclude  the  power  to  review  the  action  of  any  other  tribunal 
or  officer.  Under  the  statute  Courts  of  Special  Sessions, 
doubtless,  Iiave  exclusive  and  original  jurisdiction  to  hear  and 
determine  all  misdemeanors,  except  as  otherwise  provided. 
Hence,  where  there  is  no  other  prosecution  pending  or  subse- 
quently instituted  which  is  permitted  by  that  statute,  the  Court 
of  Sessions  not  only  has  original  and  continued  jurisdiction  but 
it  continues  to  be  exclusive.  But  that  jurisdiction  is,  by  the 
statute,  made  expressly  subject  to  other  provisions  which  make 
exceptions  and  provide  conditions  under  which  such  jurisdic- 
tion is  divested.  If  either  of  those  conditions  arises,  the  juris- 
diction thus  conferred  is  terminated  and  the  offense  must  be 
tried  upon  indictment.  In  this  case  one  of  the  exceptions  or 
conditions  provided  by  the  statute  arose  upon  the  present- 
ment by  a  grand  jury  of  an  indictment  against  the  defendant, 
although  the  offense  was  one  of  which  the  Court  of  Special 
Sessions  would  have  had  jurisdiction  in  the  first  instance  if 
no  indictment  had  been  found. 

Again,  it  is  urged  that  the  provision  that  "  The  said  courts 
shall,  however,  be  divested  of  jurisdiction  to  proceed  with  the 
hearing  and  determination  of  any  charge  of  misdemeanor" 
in  the  cases  specified,  indicates  that  the  Court  of  Sessions 
cannot  be  divested  of  jurisdiction  unless  a  proceeding  is 
already  pending  therein.  It  is  said,  ''  The  language  (to  pro- 
ceed with  the  hearing  and  determination)  has  no  application 
and  is  meaningless  unless  there  is  a  charge  already  before 
the  court  with  the  hearing  and  determination  of  which  the 
court  is  about  to  proceed."  In  this  argument  it  is  plainly 
assumed  that  the  words  "  to  proceed  "  are  to  be  regarded  as 
applicable  only  in  the  sense  of  continuing  a  proceeding  already 
begun.  We  think  those  words  were  used  in  their  broader 
sense,  and  should  be  construed  as  having  a  more  extended 
signification  than  is  attributed  to  them  by  the  defendant. 
Where  matters  of  procedure  in  courts  or  actions  are  involved, 
lexicographers  give  as  the  usual  definition  of  "  to  proceed  "  to 
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conduct,  to  begin  and  cany  on  an  action  or  proceeding. 
(Webster's  Dictionary ;  Century  Dictionary.)  Thus,  the  force 
of  this  argument  is  hardly  appai*ent  in  view  of  the  fact  that 
the  court  might  in  future  proceed  in  a  case  not  pending  as 
well  as  in  a  case  already  commenced.  That  provision  in  the 
statute  clearly  relates  to  the  future,  and  the  language  employed 
was  evidently  intended  to  be  sufficiently  broad  to  cover  all 
casef:,  whether  pending  or  not.  Moreover,  one  of  the  cases  to 
which  that  general  provision  applied  was  where  proceedings 
were  necessarily  pending,  and,  hence,  language  sufficiently 
broad  to  cover  both  was  used. 

It  is  also  contended  by  the  appellant  that  our  decision  in 
People  V.  Knatt  (156  N.  Y.  302)  is  an  authority  supporting 
his  contention  in  this  case.  We  think  otherwise.  That  case 
arose  under  section  56  of  the  Code  of  Criminal  Procedure, 
which  conferred  upon  Courts  of  Special  Sessions  exclusive 
jurisdiction,  in  the  first  instance,  to  hear  and  determine 
charges  of  certain  misdemeanors  subject  to  the  power  of 
removal  provided  for  by  that  act.  There,  there  was  no  such 
exception  in  the  statute  as  there  is  in  the  statute  applicable 
to  the  case  at  bar.  It  may  be  assumed  that  but  for  the  excep- 
tions contained  in  the  statute  applicable  to  this  case,  the  grand 
jury  would  have  had  no  jurisdiction  to  present  an  indictment. 
But  as  the  statute  expressly  excepted  from  the  operation  of 
the  provisions  relied  upon,  cases  where  an  indictment  had  been 
found,'  it  is  clear  that  the  general  provision  as  thus  modified 
applies  only  to  cases  where  no  indictment  has  been  found,  or 
where  the  required  certificate  has  not  been  made.  We  are  of 
the  opinion  that  the  construction  contended  for  by  the  defend- 
ant is  too  narrow,  and  if  adopted  would  fail  to  carry  into  effect 
the  plain  intent  and  purpose  of  the  legislature  in  passing  the 
act  under  consideration. 

The  judgment  of  conviction  should  be  affirmed. 

Parker,  Ch.  J.,  O'Brien,  Bartlett,  Vann,  Landok  and 
CuLLEN,  JJ.,  concur. 

Judgment  affirmed. 
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William  Canning,  as  Administrator  of  Janb  Canning, 
Deceased,  Appellant,  v.  Buffalo,  Boohesteb  and  Piits- 
BUBGH  Railway  Company,  Respondent. 

Nbglioencb  —  Contributory  Nboliobnce,  whbn  a  Question  of 
Fact.  Whether  or  not  one  killed  at  a  railroad  crossing  on  a  highway  in 
attempting  to  cross  the  tracks  was  guilty  of  contributory  negligence  is  a 
question  of  fact  for  the  jury,  where  it  appears  that  the  accident  occurred 
on  a  very  dark  night;  that  a  long  train  of  cars,  the  last  of  which  struck 
the  deceased,  was  between  the  engine  and  the  crossing  toward  which  it 
was  backing  them  and  from  which  the  engine  itself  was  distant  between 
200  and  800  feet;  that  the  working  of  the  engine  drowned  the  noise  of  the 
approaching  cars;  that  there  was  no  light  on  them,  nor  any  signal  to  give 
notice  of  their  presence,  and  the  deceased  was  unable  to  discover  them  by 
her  sight  or  hearing,  since,  under  such  circumstances,  the  deceased  was 
not  bound  as  matter  of  law  to  anticipate  that  there  might  be  a  train  of 
cars  approaching  between  the  engine  and  the  crossing. 

Canning  v.  B.^H,  <&  P,  By.  €k>.,  46  App.  Div.  684,  reversed. 

(Argued  October  9,  1901;  decided  November  26,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  20, 1899,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  </.  BisaeU  for  appellant.  There  was  ample  evi- 
dence of  the  defendant's  negligence,  and  that  question  should 
have  been  submitted  to  the  jury.  {Maginnis  v.  JV.  JT.  C,  <Sk 
H.  R.  R.  R.  Co.,  52  K  Y.  215 ;  Hermans  v.  N.  Y.  C  dk 
H.  R.  R.  R.  Co.,  17  K  Y.  Supp.  319 ;  63  Hun,  625 ;  137 
N.  Y.  558 ;  McCaffrey  v.  D.  dk  H.  C  Co.,  16  N.  Y.  Supp. 
495;  62  Hun,  618;  137  N.  Y.  568;  Fries8  v.  N.  T.  C.  <Sk 
H.  R.  R.  R.  Co.,  67  Hun,  205 ;  140  N.  Y.  639.)  The  evi- 
dence  established  that  the  plaintiff's  intestate  was  free  from 
contributory  negligence ;  at  least,  there  was  evidence  from 
which  the  inference  could  be  drawn  that  she  was  so  free,  and 
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that  question  should  have  been  submitted  to  the  jury,  and  the 
nonsuit  was  error.  (Thomas  on  Negligence,  424 ;  Pakali/nshy 
V.  iT.  r.  a  &  H.  R.  R.  R.  Co.,  82  N.  Y.  424;  Seeley  v.N. 
Y.  G.  i&  II.  R.  R.  R.  Co.j  8  App.  Div.  402 ;  Zoliewshi  v. 
N.  T.  a  <&  H.  R.  R.  It.  Co.,  140  N.  Y.  621 ;  Greany  v.  Z. 
I.  R.  R.  Co.,  101  N.  Y.  419 ;  Parsons  v.  iT.  Y.  C.  &  II.  R. 
R.  R.  Co.,  113  N.  Y.  355 ;  MiUer  v.  N.  Y.  C.  &  U.  R.  R. 
R.  Co.,  82  Hun,  164 ;  146  N.  Y.  367 ;  Crosby  v.  N.  Y.  C  A 
H.  R.  R.  R.  Co.,  88  Hun,  196 ;  PiUs  v.  iT.  Y,  Z.  E.  <&  W. 
R.  R.  Co.,  79  Hun,  546 ;  Chisolm  v.  State,  141  N.  Y.  246.) 

Nathaniel  Foote  for  respondent.  Mrs.  Canning  had  ample 
warning  that  a  train  of  cars  was  moving  toward  the  crossing. 
She  was  then  in  a  place  of  safety,  not  required  to  act  as  in  an 
emergency,  and  nothing  prevented  her  from  taking  sufficient 
time  to  ascertain  the  extent  of  the  danger  before  attempting 
to  cross  in  front  of  the  moving  train.  Failing  to  do  so,  she 
was  grossly  negligent,  and  no  other  inference  can  reasonably 
be  drawn  from  the  evidence.  {Pakalinsky  v.  N.  Y.  C  dk 
H.  R.  R.  R.  Co.,  82  N.  Y.  424 ;  Wilds  v.  H.  It.  R.  R.  Co., 
29  N.  Y.  315 ;  WoMfahrt  v.  Beckert,  92  N.  Y.  490 ;  Wiwir- 
owshi  V.  Z.  S.  (&  M.  S.  Ry.  Co.,  124  N.  Y.  420 ;  Donnelly  v. 
B.  6.  R.  R.  Co.,  109  N.  Y.  16;  Scott  v.  P.  R.  R.  Co.,  130 
N.  Y.  679 ;  Maginnis  v.  N.  Y.  C.  dk  H.  R.  It.  R.  Co.,  52 
N.  Y.  215 ;  Wendell  v.  N.  Y  C.  &  H.  R.  R.  R.  Co.,  91  N. 
Y.  420 ;  Daniels  v.  S.  I.  R.  T.  Co.,  125  N.  Y.  407 ;  CordeU 
V.  N.  Y.  C.  i&  H.  R.  R.  R.  Co.,  75  N.  Y.  330.)  Mrs.  Can- 
ning was  guilty  of  contributory  negligence,  as  matter  of  law, 
in  attempting  to  cross  all  the  tracks  without  taking  other  pre- 
cautions for  her  safety  than  to  look  once  in  the  direction  the 
train  was  coming,  and  that  before  she  crossed  the  first  track. 
(  Wiwirowski  v.  L.  S.  &  M.  S.  Ry.  Co.,  124  N.  Y.  420 ;  Tucker 
V.  N.  Y.  C.  (&  H.  R.  R.  R.  Co.,  124  N.  Y.  308.) 

CuLLEN,  J.  The  action  is  brought  to  recover  damages  for 
the  negligent  killing  of  plaintiffs  intestate,  his  wife.  The 
defendant's  road  ran  through  the  village  of  Gainesville  east 
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and  west,  crossing  sabstantially  at  right  angles  the  main  street 
of  that  village,  which  ran  north  and  south.  At  this  point  the 
defendant  had  three  tracks,  the  middle  track  being  the  main 
track,  and  the  northerly  and  southerly  tracks  sidings.  Just 
south  of  the  defendant's  road  there  was  a  creek,  which  the 
highway  crossed  on  a  bridge.  The  north  end  of  this  bridge 
was  sixteen  feet  south  of  the  southerly  track.  The  accident 
occurred  about  half-past  ten  o'clock  on  the  night  of  the  2l8t 
day  of  November,  1896.  It  had  been  raining  shortly  before 
the  time  of  the  accident  and  it  was  then  still  cloudy  and  very 
dark.  The  plaintiff  and  the  deceased  lived  to  the  north  of  the 
railroad,  and  on  the  evening  in  question  had  been  visiting 
neighbors  residing  some  distance  on  the  other  side  of  the  rail- 
road. The  husband  and  the  wife  started  together  to  return 
home.  The  husband  left  her  for  a  few  moments  to  deliver  a 
message  and  then  went  to  overtake  his  wife  who  was  proceed- 
ing on  her  course.  The  plaintiff  reached  the  south  end  of  tlie 
bridge  just  as  the  deceased  was  stepping  off  the  north  end. 
While  on  the  bridge  he  discovered  an  engine  approaching  the 
crossing  from  the  east.  He  called  to  the  deceased  that  a  train 
was  coming.  At  this  time  she  was  at  the  south  track.  She 
stopped,  held  up  a  lantern  which  she  was  carrying,  looked  to 
the  east  and  said :  "  It  is  so  far  down  we  have  plenty  of  time 
to  go  over.  If  we  don't  it  may  switch  here  and  keep  us  stand- 
ing half  an  hour."  She  then  continued  on  her  way  and  as  she 
stepped  on  the  middle  track  was  struck  by  a  gondola  car  and 
killed.  It  appeared  that  the  defendant's  servants  were 
engaged  in  switching  some  of  the  cars  composing  the  train. 
The  engine  was  backing  towards  the  crossing  with  eight  gon- 
dola cars  before  it,  in  the  direction  in  which  it  was  then  mov- 
ing. The  length  of  one  of  these  cars  was  thirty  feet  and  the 
space  between  cars  three  feet.  The  deceased  was  struck  by 
the  car  furthest  from  the  engine.  The  evidence  of  the  plain- 
tiff located  the  engine  when  he  first  discovered  it  at  a  point 
313  feet  distant  from  the  crossing.  His  attention  was  called 
to  it  by  the  noise  of  its  "  puffing  "  and  all  he  could  observe  in 
addition  to  the  noise  were  the  lights  on  the  engine  and  the 
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sparks  flying  out  of  its  smokestack.  The  testimony  of  the 
plaintiff  and  his  witnesses  tended  to  establish  that  there  were 
no  lights  on  the  cars  nor  any  signal  given  of  their  approach, 
and  that  on  account  of  the  darkness  of  the  night  they  could 
not  be  seen.  Whatever  noise  they  made  seems  to  have  been 
drowned  in  that  occasioned  by  the  working  of  the  engine. 
The  engine  was  moving  at  a  speed  variously  stated  from  six 
to  ten  miles  an  hour.  At  the  close  of  the  plaintiff's  case  the 
learned  trial  court  dismissed  the  complaint  in  obedience  to  the 
decision  of  the  Appellate  Division  made  on  an  appeal  from  a 
prior  judgment  rendered  in  the  action  in  which  decision  it  was 
held  that  the  plaintiff  was  guilty  of  contributory  negligence. 
In  disposing  of  this  appeal  it  would  not  be  profitable  to 
refer  to  or  cite  from  many  of  the  decisions  in  negligence 
cases  in  which  our  reports  abound.  The  difference  of 
opinion  to  be  found  in  those  decisions  usually  relates,  not  to 
the  general  principles  of  the  law  of  negligence,  but  to  their 
application  to  the  facts  of  the  particular  case  in  hand. 
The  rule  has  been  stated  by  this  court :  "  When  the  inferences 
to  be  drawn  from  the  proof  are  not  certain  and  incontroverti- 
ble it  cannot  be  decided  as  a  question  of  law  by  directing  a  ver- 
dict or  nonsuit,  but  must  be  submitted  to  the  jury."  (Thur- 
her  v.  Harlem  Bridge,  M.  d:  F.  R,  R.  Co.,  60  K  Y.  326.) 
This  doctrine  is  subject  to  the  qualification  also  decided  by 
this  court  that :  "  It  is,  however,  at  war  with  settled  prin- 
ciples to  hold  that  when  the  facts  show  that  an  injured 
party  has  been  guilty  of  negligence,  much  more,  of  willful 
and  persistent  recklessness  m  approaching  a  known  danger, 
that  a  court  should  permit  a  jury  to  charge  the  conse- 
quences of  such  conduct  upon  another  party.  *  *  *  He 
(the  person  crossing  a  railroad  track)  should  not  be  per- 
mitted to  make  close  calculations  to  determine  whether  he 
can  safely  pass  in  front  of  an  approaching  body,  and  when 
the  experiment  has  failed,  charge  the  consequences  of  his 
mistake  upon  the  owner  of  the  colliding  vehicle  or  property." 
{Wendell  v.  N.  T.  C.  dk  H.  R.  R.  R.  Co.,  91  N.  Y.  420.) 
Therefore  the  question  to  be  determined  in  this  case  is,  whether 
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it  can  be  said  that  as  a  matter  of  law  the  plaintiff  recklessly 
approached  a  known  danger  or  took  doubtfnl  chances  of 
passing  safely  in  front  of  the  train,  or  whether  under  the 
circumstances  of  the  case  it  was  a  question  as  to  which 
prudent  men  might  reasonably  differ.  The  failure  to  ring 
the  bell  or  blow  a  whistle  constitutes  no  factor  in  this  case, 
because  the  plaintiff  knew  of  the  approach  of  the  engine.  For 
the  same  reason,  the  fact  that  the  engine  was  backing  without 
a  headlight  is  without  bearing  on  the  controversy,  except  so 
far  as  a  headlight  would  have  disclosed  that  cars  were  being 
moved  in  front  of  the  engine.  If  the  deceased  was  called 
upon  to  apprehend  danger  from  the  engine  only,  it  can- 
not be  said  as  a  matter  of  law  that  she  was  guilty  of  negli- 
gence in  seeking  to  cross  before  it,  for  at  the  time  she  was 
struck  the  engine  was  260  feet  away,  and  two  or  three  steps 
would  have  placed  her  in  safety.  The  tracks  were  the  ordi- 
nary gauge,  four  feet  eight  and  a  half  inches,  and  the 
distance  between  tracks  seven  feet.  Therefore,  an  advance 
of  less  than  twenty  feet  from  the  position  of  the  deceased 
when  she  first  saw  the  engine  would  have  placed  her  in 
safety  from  this  train,  and  by  an  advance  of  thirty  feet 
she  would  have  passed  all  the  tracks.  The  vital  question 
in  the  case  is  narrowed  to  this:  Was  the  deceased  as  a 
matter  of  law  bound  to  anticipate  that  there  might  be 
a  train  of  cars  approaching  between  the  engine  and  the 
crossing  though  there  were  no  lights  on  the  cars  nor  any 
signal  to  give  notice  of  their  presence,  and  she  was  unable  to 
discover  them  by  her  sight  or  hearing  ?  We  think  that  ques- 
tion must  be  answered  in  the  negative.  Considering  the  num- 
ber of  cars  before  the  engine  and  the  circumstances  attending 
the  accident,  the  question  of  the  plaintiff's  contributory  negli- 
gence was  one  of  fact  for  the  jury,  not  of  law  for  the  court. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 

Parker,  Ch.  J.,  Gray,  Baetlett,  Martin,  Vann  and 
Werner,  JJ.,  concur. 

Judgment  reversed,  etc. 
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Aabon   R.    Stevens  et  al.,   Appellants,   v.   The  Central 
National  Bank  of  Boston  et  al.,  Bespondents. 

1.  Costs — Remittitur  from  the  Court  op  Appeals  wits  Man- 
date OP  Supreme  Court  op  United  States  Annexed — When 
Supreme  Court  of  State  op  New  York  Has  no  Power  to  Award 
Costs.  Where  the  United  States  Supreme  Court  reversed  and  modified, 
in  some  particulars  relating  to  the  relief  granted,  but  without  disturbing 
in  substance  or  affecting  in  any  other  way,  a  judgment  of  the  Court  of 
Appeals  affirming  a  judgment  of  the  General  Term  which  affirmed  a 
judgment  granted  at  a  Special  Term  of  the  Supreme  Court  of  this  state, 
in  favor  of  the  plaintiffs  in  an  equitable  action,  with  costs,  and  remanded 
the  cause  to  the  Court  of  Appeals  for  further  proceedings  not  inconsistent 
with  the  opinion  of  the  United  States  court,  and  the  Court  of  Appeals 
thereupon  ordered  that  the  mandate  of  the  United  States  court  be  annexed 
to  its  own  remittitur,  and  that  the  proceedings  be  remanded  to  the  Supreme 
Court  of  the  state  of  New  York  to  proceed  upon  said  remittitur  and  to  ren- 
der judgment  in  conformity  with  the  mandate  of  the  United  States  Supreme 
Court  and  the  opinions  referred  to  the  rein,  but  without  costs  in  the  Court 
of  Appeals,  and  no  motion  to  modify  such  order  of  the  Court  of  Appeals 
in  any  respect  has  been  made  by  any  party  to  the  action,  such  order 
stands  as  an  adjudication,  binding  upon  all  parties,  that  the  United  States 
Supreme  Court  did  not  reverse  or  modify  such  judgment  with  costs  gen- 
erally, but  only  with  costs  in  that  court,  and  the  Special  Term  of  the 
Supreme  Court  of  this  state  in  making  its  order  modifying  the  judgment 
as  directed  by  the  Court  of  Appeals  has  no  authority  to  allow  to  the 
defendants  in  the  action,  in  addition  to  the  costs  awarded  by  the  Supreme 
Court  of  the  United  States,  costs  in  all  the  courts  of  this  State  except  the 
Court  of  Appeals,  together  with  an  extra  allowance. 

2.  Costs  not  Allowed  to  Both  Parties  for  the  Same  Services  in 
the  Same  Court.  No  costs  having  been  allowed  to  the  defendants  for  pro- 
ceedings in  the  courts  of  this  state,  either  by  the  United  States  Supreme 
Court  or  the  Court  of  Appeals,  there  is  no  power,  either  expressly  or  by 
implication,  conferred  by  statute  upon  the  Special  Term  to  award  costs 
in  the  courts  of  this  state  to  the  defendants  in  the  action,  although  in 
actions  of  equity  "the  court  may,  upon  the  rendering  of  a  final  judg- 
ment," in  its  discretion  award  costs  to  any  party  as  provided  by  section 
3230  of  the  Code  of  Civil  Procedure ;  since  it  would  be  unreasonable  to 
hold  that  the  statute  impliedly  confers  the  power  to  award  the  same  costs 
in  favor  of  and  against  each  party,  and  as  the  plaintiffs  succeeded  upon 
the  main  controversy  and  the  judgment  of  the  courts  of  this  state  is  in 
their  favor,  except  as  modifle('.  by  the  United  States  Supreme  Court,  the 
award  of  costs  to  them  still  stands,  and  the  same  costs  cannot  be  awarded 
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to  the  defendants  without  subverting  the  general  rule  that  costs  cannot 
be  allowed  to  both  parties  for  the  same  services  in  the  same  court. 
Stevens  y.  Centred  Nat,  Bank,  35  App.  Div.  85,  reversed. 

(Argued  October  9,  1901;  decided  November  26,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
April  17, 1900,  dismissing  an  appeal  from  a  judgment  entered 
upon  an  order  of  the  court  at  Special  Term  which  awarded 
costs  and  an  extra  allowance  to  defendants. 

This  action  was  commenced  in  the  Supreme  Court  of  the 
State  of  New  York  by  bondholders  of  the  Lebanon  Springs 
Railroad  Company  to  procure  a  sale  of  that  company's  road, 
to  set  aside  a  decree  rendered  in  another  action  as  fraudu- 
lent,  to  enjoin  certain  proceedings  by  the  defendants  in  the 
Circuit  Court  of  the  United  States  and  for  other  relief. 
Upon  the  first  trial  the  complaint  was  dismissed,  but  upon 
appeal  to  the  General  Term  the  judgment  was  reversed  and 
a  new  trial  granted,  with  costs  to  abide  the  event.  (57  Hun, 
498.)  The  second  trial  resulted  in  a  judgment  for  the  plain- 
tiffs setting  aside  said  decree,  ordering  a  sale  of  the  road, 
enjoining  the  defendants  from  taking  certain  proceedings  in 
any  court,  directing  a  reference  and  for  other  relief,  with 
costs,  including  an  extra  allowance  of  $2,000.  This  judg- 
ment was  subsequently  affirmed,  with  costs,  by  the  General 
Term  and  by  this  court.  (69  Hun,  617;  144  N.  Y.  50.) 
While  the  record  was  still  in  the  Court  of  Appeals,  upon 
application  of  the  defendants,  it  was  removed  by  a  writ  of 
error  to  the  Supreme  Court  of  the  United  States,  which 
reversed  the  judgment  of  the  state  courts  in  some  particulars 
and  remanded  the  cause  to  this  court  for  further  proceedings. 
(169  U.  S.  432.)  The  record  was  thereupon  remitted  to  this 
court  by  a  mandate,  the  material  part  of  which  is  as  follows : 
"It  is  now  here  ordered  and  adjudged  by  this  court  that  the 
judgment  of  the  said  Court  of  Appeals  in  this  cause  be  and 
the  same  is  hereby  reversed,  with  costs ;  and  that  the  said 
appellants  recover  against  the  said  respondents,  Aaron  H. 
Stevens  et  al.,  $1,047.70  for  their  costs  herein  expended  and 
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have  execution  therefor.  And  it  is  further  ordered  that  this 
cause  be  and  the  same  is  hereby  remanded  to  the  said  Court 
of  Appeals  for  further  proceedings  not  inconsistent  with  the 
opinion  of  this  court."  The  concluding  part  of  the  opinion 
thus  referred  to  in  the  mandate  is  as  follows  :  "  The  conclu- 
sions we  have  reached  are  that  the  judgment  of  the  Supreme 
Court  of  New  York  and  of  the  Court  of  Appeals  affirming  the 
same  are  erroneous  in  so  far  as  they  command  the  Central 
National  Bank  of  Boston,  the  Massachusetts  Mutual  Life  Insur- 
ance Company  and  other  holders  of  the  receiver's  certificates 
whose  rights,  as  such  holders,  were  adjudged  by  the  Circuit 
Court  of  the  United  States  to  appear  before  the  referee 
appointed  by  the  Supreme  Court  in  the  present  case,  and 
which  enjoin  the  Central  National  Bank  of  Boston  and 
others,  whose  rights  have  been  adjudged  by  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  New  York^ 
from  proceeding  with  the  sale  under  the  decree  of  that  court. 
The  judgment  of  the  Supreme  Court  of  New  York  and  of 
the  Court  of  Appeals,  in  these  particulars,  arc  accordingly 
reversed  and  the  cause  is  remanded  to  that  court  for  further 
proceedings  not  inconsistent  with  the  opinion  of  this  court." 

A  motion  made  in  the  Supreme  Court  of  the  United  States 
to  amend  its  mandate  in  certain  particulars  was  denied  and  an 
opinion  was  filed,  the  substance  of  which  is  as  follows  :  "  The 
judgment  of  this  court  does  not  undertake  to  affect  or  reverse 
the  judgment  of  the  Supreme  Court  of  the  State  of  New 
York,  except  in  so  far  as  that  judgment  sought  to  restrain  The 
Central  National  Bank  of  Boston  and  other  plaintiffs  in  error 
from  proceeding  under  and  in  accordance  with  the  decree  of 
the  Circuit  Court  of  the  United  States  for  the  Nortliern  Dis- 
trict of  New  York,  and  to  compel  them  to  again  try  in  the 
Supreme  Court  of  New  York  matters  tried  and  determined 
in  the  Circuit  Court.  As  between  the  other  parties  the  judg- 
ment of  the  Supreme  Court  of  New  York  was,  of  course,  left 
undisturbed,  and  it  is  not  perceived  that  the  terms  of  the 
mandate  signify  anything  else,  or  imply  the  consequences  sug- 
gested by  counsel." 
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When  the  record  reached  this  court  an  order  was  made 
"  that  the  mandate  of  the  Supreme  Court  of  the  United  States 
in  this  case  be  annexed  to  the  remittitur  herein  and  the  pro- 
ceedings thereupon  be  remanded  to  the  Supreme  Court  of  the 
State  of  New  York,  to  proceed  upon  the  said  remittitur  and 
to  render  judgment  herein  in  conformity  to  the  said  mandate 
and  the  opinions  referred  to  therein,  without  costs  in  this 
court."  Subsequently  the  record  was  presented  to  the 
Supreme  Court  of  this  state  at  a  Special  Term  thereof,  which, 
by  an  order  in  the  usual  form,  directed  that  the  judgment  of 
the  Court  of  Appeals,  except  as  modified  by  the  judgment  of 
the  Supreme  Court  of  the  United  States,  become  and  be  the 
judgment  of  the  Supreme  Court  of  this  stkte.  The  order  also 
correctly  specified  the  particulars  in  which  the  judgment  was 
modified,  and  finally  directed  that  the  "  plaintiflfe  in  error  to 
the  Supreme  Court  of  the  United  States  have  and  recover 
from  the  plaintiffs  in  this  action  their  costs  in  this  court,  and 
the  Circuit  and  General  Terms  thereof,  together  with  an  extra 
allowance  of  $2,000  and  the  costs  awarded  by  the  Supreme 
Court  of  the  United  States,  to  wit,  the  sum  of  $1,047.70." 
No  new  trial  was  had  and  the  matter  came  before  the  court 
simply  upon  a  motion.  From  that  order  and  the  judgment 
entered  thereon  an  appeal  was  taken  to' the  Appellate  Division, 
which,  by  an  order  duly  entered,  affirmed  the  order  and  dis- 
missed the  appeal  from  the  judgment.  Before  any  judgment 
dismissing  the  appeal  had  been  entered,  an  appeal  was  taken 
from  said  order  of  the  Appellate  Division  to  this  court 
where  it  was  dismissed  as  premature,  upon  the  ground  that 
"  the  proper  practice  is  to  enter  a  judgment  upon  such  an 
order  and  then  appeal  from  the  judgment."  (162  N.  Y.  253.) 
From  the  judgment  subsequently  entered  this  appeal  was 
brought. 

Edward  WinsUyw  Paige  for  appellants.  The  judgment  of 
the  Special  Term  is  erroneous  in  that  it  does  not  adjudge  how 
much  of  the  former  judgment  is  reversed,  but  leaves  the  whole 
matter  open  to  conjecture.     (Benedict  v.  Amovjx^  154  N.  Y. 
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715 ;  JVew  v.  ViL  of  J^ew  Rochelle,  158  N.  Y.  41.)  It  waa 
the  dutj  of  the  Special  Terra  to  enter  the  judgment,  and  only 
the  judgment,  directed  by  the  remittitur.  It  had  no  discre- 
tion. {Matter  of  P.  E.  P.  School,  86  N.  Y.  396 ;  McGregor 
V.  Biiell,  1  Keyes,  153.)  It  is  impossible,  under  our  statute, 
that  parties  can  have  costs  of  the  same  trial  or  argument  in 
the  same  court,  each  against  the  other.  {Couch  v.  Millar d^ 
41  Ilun,  212.)  The  words  "reversed  with  costs"  in  the  man- 
date do  not  mean  costs  generally  in  the  cause.  {Bartela  v. 
Redfidd,  47  Fed.  Rep.  708 ;  Matter  of  P.  E,  P.  School,  86 
N.  Y.  396 ;  Matter  of  Water  Cornra.  104  N.  Y.  677 ;  B.  S. 
Inst  V.  Tovm  of  Pelham,  148  N.  Y.  737.) 

Charles  E.  Patterson  for  respondents.  This  appeal  cannot 
be  maintained.  Instead  of  affirming  the  judgment  appealed 
from  the  court  should  dismiss  the  appeal.  (  Van  Arsdale  v. 
Ki7ig,  155  N.  Y.  325 ;  N.  Y.  S,  dk  T.  Co,  v.  S.  G,  i&  E.  Z. 
Co.^  156  N.  Y.  645  ;  City  of  Johnstown  v.  Wade,  157  N.  Y. 
50.)  The  order  of  the  Appellate  Divbion  in  dismissing  the 
appeal  from  the  judgment  entered  upon  the  order  of  the  Spe- 
cial Term  was  the  only  logical  order  that  could  be  granted  by 
the  Appellate  Division,  unless  it  reversed  the  order  of  the 
Special  Term.  {S.  K  c&  T.  Co,  Case,  160  U.  S.  247.)  Under 
the  statutes  of  the  state  of  New  York  the  Supreme  Court 
had  jurisdiction  in  its  discretion  to  award  costs  in  this 
action,  it  being  an  action  in  equity.  Nothing  in  the  decis- 
ion of  the  appellate  tribunals  has  declared  an  intention  to 
limit  this  discretion.  (Code  Civ.  Pro.  §§  3228-3230.)  The 
amount  of  the  additional  allowance  was  within  the  liihits  of 
the  statute.  It  was  awarded  in  the  discretion  of  the  court, 
and  if  allowable  at  all  neither  the  right  to  make  tlie  allow- 
ance nor  its  amount  is  subject  to  review  in  this  court.  (Code 
Civ.  Pro.  §  3253  ;  Btirke  v.  Cafidee,  63  Barb.  552 ;  Sickles 
V.  Richardson,  14  Ilun,  110 ;  Gordon  v.  Strong,  15  App. 
Div.  519 ;  Hart  v.  Mayor,  etc,,  16  App.  Div.  227.)  If  the 
words  in  the  mandate,  "  reversed  with  costs,"  do  not  mean 
generally  costs  of  the  case,  the  reversal  of  the  judgment  below, 
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with  directions  to  proceed  in  accordance  with  the  opinion  of 
the  Supreme  Court  of  the  United  States,  authorized  the  entry 
of  judgment  for  costs.  ( BarteU  v.  Bedfield^  47  Fed.  Rep. 
708.) 

Vann,  J.  As  the  mandate  of  the  Supreme  Court  of  *  the 
United  States  makes  the  opinion  of  that  court  a  part  of  its 
judgment,  both  the  mandate  and  the  opinion  must  be  read 
together  in  order  to  learn  what  the  court  did.  When  thus 
read  it  is  clear  that  the  judgments  of  the  state  courts  were  left 
undisturbed  in  substance  and  reversed  or  modified  only  to  the 
extent  of  striking  out  the  injunction  and  the  order  of  refer- 
ence, both  of  which  were  incidental  to  the  main  relief  granted. 
The  plaintiffs  held  the  substantial  part  of  their  judgment,  but 
failed  to  hold  two  remedies  provided  to  aid  in  enforcing  it. 
Their  judgments  for  costs  against  the  defendants  in  the  state 
courts  were  not  disturbed  by  the  Federal  court,  which  did 
nothing  except  to  strike  out  the  remedies  above  mentioned 
and  award  certain  costs  to  the  plaintiffs  in  error. 

The  respondents  claim  that  the  award  of  costs  to  them  was 
general  and  entitled  them  to  recover  from  the  appellants  the 
same  amount  of  costs  for  the  same  services  in  the  same  courts 
which  the  appellants  had  previously  recovered  against  the 
respondents  and  which  the  Supreme  Court  of  the  United 
States  allowed  to  stand.  This  view  has  thus  far  prevailed, 
but  against  the  dissent  of  two  of  the  learned  justices  of  the 
Appellate  Division.  We  have  already  held  otherwise.  When 
the  record  passed  through  this  court  on  its  way  from  the 
Supreme  Court  of  the  United  States  to  the  Supreme  Court  of 
the  state  we  directed  the  latter  "  to  render  judgment  herein  in 
conformity  with  the  said  mandate  and  the  opinion  referred  to 
therein,  without  costs  in  this  court."  No  motion  has  been 
made  to  modify  that  order  in  any  respect.  Both  parties  have 
acquiesced  in  it,  and,  as  it  stands,  it  is  binding  not  only  upon 
them,  but  also  upon  ourselves.  It  is  an  adjudication  that  the 
Supreme  Court  of  the  United  States  did  not  reverse  or 
modify,  with  costs  to  the  plaintiffs  in  error,  generally,  but 
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only  with  costs  in  that  court,  for  it  is  obvious  that  if  costs 
were  allowed  in  any  state  court  they  were  allowed  in  the 
Court  of  Appeals  also. 

Costs  cannot  be  taxed  unless  they  have  been  duly  awarded, 
and  they  can  only  be  awarded  in  pursuance  of  the  provisions 
of  some  statute.  {Equitahle  Life  Assur.  Soc.  v.  IIughe%^  125 
N.  Y.  106-108.)  As  no  costs  for  proceedings  in  the  state 
courts  were  allowed  to  the  respondents  by  the  Federal  court, 
and  none  were  allowed  by  this  court  on  the  passage  of  the 
mandate  through  it,  it  follows  that  their  right  to  the  costs  in 
question  must  depend  upon  the  award  made  by  the  order  of 
the  Special  Term  when  the  mandate  and  remittitur  were  pre- 
sented to  it.  Thus  we  reach  the  question  as  to  the  power  of 
the  Special  Tenn  to  award  costs  under  the  circumstances  of 
this  case.  Our  review  is  confined  to  the  question  of  power, 
for  we  have  no  control  over  the  question  of  discretion  in  exer- 
cising the  power.  We  think  no  such  power  exists.  There  is 
no  statute  which  expressly  confers  it  and  none  from  which  it 
can  fairly  be  implied,  for  it  is  opposed  to  the  spirit  of  those 
provisions  of  the  Code  ^Yl^ich  govern  the  award  of  costs. 
(Code  Civ.  Pro.  §§  3228-3250.)  Thefe  is  no  flexibility  in 
the  rule  relating  to  costs  in  actions  at  law,  for  nothing  is 
left  to  the  discretion  of  the  court.  In  actions  in  equity,  Ixow- 
ever,  "  the  court  may,  in  its  discretion,  award  costs  to  any 
party,  upon  the  rendering  of  a  final  judgment."  (Id.  §  3230.) 
This  does  not  extend  to  the  allowance  of  costs  to  both 
parties,  for  the  same  services,  in  the  same  court.  Costs  are 
certain  allowances  authorized  by  statute  to  reimburse  the  suc- 
cessful party  for  expenses  incurred  in  prosecuting  or  defend- 
ing an  action  or  special  proceeding.  Tlijey  are  in  the  nature 
of  incidental  damages  allowed  to  indemnify  a  party  against 
the  expense  of  successfully  asserting  his  rights  in  court.  The 
theory  upon  which  they  are  allowed  to  a  plaintiff  is  that  the 
default  of  the  defendant  made  it  necessary  to  sue  him,  and  to 
a  defendant,  that  the  plaintiff  sued  him  without  cause.  Thus 
the  party  to  blame  pays  costs  to  the  party  without  fault.  It 
would,  therefore,  be  unreasonable  to  hold  that  the  statute 


1901.]      Stevens  v.  Centbal  Nat.  Bank.       567 

N.  Y.  Rep.  ]  Opinion  of  the  Court,  per  Vann,  J. 

impliedly  confers  the  power  to  award  the  same  costs  in  favor 
of  and  against  each  party,  not  only  because  it  would  be  the 
same  in  effect  as  allowing  costs  to  neither,  but  also  because  it 
violates  the  theory  upon  which  costs  are  allowed.  Vtctus 
victori  in  expensis  conde7nnanandus  est.  While  costs  are 
frequently  allowed  to  both  parties,  or  to  many  parties,  payable 
out  of  a  fund,  "  the  general  rule  is  that  the  successful  party, 
although  he  may  be  denied  costs,  never  pays  them."  {Couch 
V.  MUlard,  41  Hun,  212-215;  Dan.  Ch.  Pr.  1483;  2  Barb.. 
Ch.  Pr.  323 ;  5  Encyc.  PI.  &  Pr.  186.)  The  plaintiffs  sue-, 
ceeded  so  far  as  the  chief  object  of  the  action  is  concerned, 
but  having  obtained  certain  relief  to  which  they  were  not 
entitled  the  error  was  corrected  by  the  Supreme  Court  of  the 
United  States,  with  costs  to  the  defendants  in  that  court, 
which  are  not  contested.  As  the  plaintiffs  succeeded  upon 
the  main  controversy,  and  the  award  of  costs  in  their  favor 
on  that  account  still  stands,  the  same  costs  cannot  pe  awarded 
to  the  defendants  without  subverting  the  general  rule  govern- 
ing the  subject.  The  plaintiffs,  for  instance,  having  recovered 
the  costs  of  the  last  appeal  to  the  General  Term  by  a  judg- 
ment which  has  not  been  disturbed  in  that  respect,  cannot  be 
deprived  of  their  right  to  those  costs,  for  the  judgment  is  an 
adjudication  that  they  were  entitled  to  the  costs  of  that  court 
and  that  the  defendants  were  not.  So  long  as  the  judgment 
stands  it  is  conclusive  i^pon  the  question.  An  award  of  the 
same  costs  to  the  defendants  would,  in  effect,  deprive  the 
plaintiffs  of  the  benefit  of  their  judgment  without  their  con- 
sent. The  Code,  as  we  read  it,  does  not  permit  an  award  to 
the  defendants  and  against  the  plaintiffs  of  the  identical  costs 
which,  by  a  valid  judgment  rendered  upon  appeal  in  the 
same  action,  the  plaintiffs  have  already  recovered  against  the 
defendants. 

If  a  new  trial  had  been  granted  by  the  Federal  court,  or  if 
there  were  no  judgments  for  costs  in  favor  of  the  plaintiffs, 
standing  undisturbed  by  the  action  of  the  various  appellate 
courts  through  which  they  have  passed,  a  different  question 
would  be  presented,  but  with  those  judgments  in  force,  we 
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think  the  Special  Term  had  no  power  to  award  the  costs  under 
consideration  to.  the  defendants.  It  follows  that  the  defend- 
ants are  entitled  to  no  costs  except  the  sum  of  $1,047.70, 
awarded  by  the  Supreme  Court  of  the  United  States. 

The  judgment  of  the  Appellate  Division  should  be  reversed, 
and  that  of  the  Special  Term  modified  by  striking  therefrom 
all  costs  to  the  respondents,  except  those  allowed  by  tlie 
Supreme  Court  of  the  United  States,  and  as  thus  modified 
affirmed,  with  costs  to  the  appellants  in  this  court  and  in  the 
Appellate  Division. 

Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Cullen  and 
Werner,  JJ.,  concur. 

Judgment  accordingly. 


The  People  of  the  State  of  New  York,  Bespondent,  v. 

John  Schmidt,  Appellant. 

1.  Crimes  —  Mxtrdek  —  When  Deliberation  and  Premeditation 
Mat  Be  Inferred  from  the  Act  Itself.  Deliberation  and  premedita- 
tion essential  to  constitute  murder  in  the  first  degree  may  be  inferred  from 
the  killing  itself  unless  done  under  such  circumstances  as  to  preclude 
the  existence  thereof,  since  it  must  be  held  that  a  person  intends  the 
natural  and  necessary  consequences  of  his  act. 

2.  Time  for  Deliberation  and  Premeditation.  The  deliberation 
and  premeditation  must  precede  the  killing  by  some  appreciable  space  of 
time,  although  it  need  not  be  long,  but  must  be  of  sufllcient  duration  for 
some  reflection  and  consideration  upon  the  matter  for  a  choice  to  kill  or 
not  to  kill  and  for  the  formation  of  a  distinct  purpose  to  kill. 

8.  Trial  —  When  Deliberation  and  Premeditation  a  Question 
OF  Fact.  The  question  of  the  existence  of  deliberation  and  premedita- 
tion  is  properly  submitted  to  the  jury  where  the  weapon  used  and  the 
character  of  the  wound  justify  the  inference  that  the  accused  intended  to 
take  life  and  his  subsequent  conduct  was  inconsistent  with  the  truth 
of  his  story  of  the  occurrence,  so  that  what  led  up  to  or  induced  the  crime 
was  necessarily  a  matter  of  inference  from  the  occurrence  itself  and  the 
defendant's  subsequent  conduct. 

4.  Appeal — New  Trial.  A  new  trial  will  not,  on  appeal  from  a 
conviction  on  evidence  from  which  conflicting  inferences  as  to  premedita- 
tion and  deliberation  may  be  drawn,  be  granted  by  the  Court  of  Appeals, 
under  section  528  of  the  Code  of  Criminal  Procedure,  providing  that 
**  when  judgment  is  of  death,  the  Court  of  Appeals  may  order  a  new  trial, 
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if  it  be  satisfied  that  the  verdict  was  against  the  weight  of  evidence  or 
against  law,  or  that  Justice  requires  a  new  trial/'  unless  it  reaches  the 
conclusion  that  justice  has  not  been  done.  ^ 

5.  Trial  —  Challenge  to  Panel  —  Excusing  Jurors.  A  challenge 
to  the  panel  because  of  the  excusing  of  jurors  from  service  on  the 
unsworn  statements  of  their  excuses  is  properly  overruled,  although  such 
action  is  irregular  under  section  1086  of  the  Code  of  Civil  Procedure, 
prescribing  that ihe  court  shall  not  excuse  a  trial  juror  unless  the  facts 
entitling  him  to  be  excused  are  made  to  appear  upon  his  oath,  where  it  is 
not  shown  that  such  action  was  prejudicial  to  the  defendant,  since  section 
362  of  the  Code  of  Criminal  Procedure  provides  that  challenges  to  the 
panel  can  be  founded  only  on  a  material  departure,  to  the  prejudice  of 
the  defendant,  frqpi  the  forms  prescribed  by  the  Code  of  Civil  Procedure 
in  respect  to  the  drawing  and  return  of  the  jury. 

6.  Evidence  of  Expert.  The  testimony  of  a  physician,  who  made 
the  autopsy  on  the  body  of  one  killed  by  a  wound  on  the  head  made  by  a 
liammer  causing  an  indentation  large  enough  to  receive  an  orange,  that 
the  injury  could  not  have  been  produced  by  a  single  blow  is  competent 
as  expert  evidence. 

(Argued  October  17,  1901;  decided  November  26,  1901.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
at  a  Trial  Terra  for  the  county  of  Columbia  June  5,  1899, 
upon  a  verdict  convicting  the  defendant  of  murder  in  the  first 
degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

A.  Frank  B.  Chace  and  Alfred  Bruce  Chcbce  for  appellant. 
When  the  People  rested  their  case  no  evidence  had  been  given 
which  would  justify  a  verdict  of  guilty  of  murder  in  the  first 
degree,  nor  from  which  the  jury  could  find,  with  reasonable 
certainty,  after  giving  eifect  to  all  reasonable  doubts,  that  the 
homicide  was  perpetrated  with  a  deliberate  and  premeditated 
design  to  effect  the  death  of  deceased,  and  the  court  should 
have  dismissed  the  charge  of  murder  in  the  first  degree,  and 
its  refusal  to  do  so  was  error.  {People  v.  Barheri^  149  N.  Y. 
256 ;  People  v.  Gallo,  149  N.  Y.  106 ;  People  v.  Corey,  157 
N.  Y.  332 ;  People  v.  Maiigano  29  How.  259 ;  People  v. 
Martin,  33  App.  Div.  282.) 

Mark  Duntz,  District  Attorney  {J.  Rider  Cody  of  coun- 
sel), for  respondent.     The  action  of  the  trial  judge  in  excus- 
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ing  certain  jurors  for  the  term,  which  was  made  the  basis  of 
the  defendant's  challenge  to  the  panel,  and  of  his  motion  and 
exception,  did  not  constitute  reversible  error.  It  was  at  most 
an  irregularity.  It  affected  no  substantial  right  of  the  defend- 
ant, and  it  did  not  deprive  him  of  the  privilege  to  be  tried 
before  a  constitutional  jury  of  twelve  men.  (Code  Civ.  Pro. 
§  1086;  People  v.  Dunn,  157  N.  Y.  528  ;  People  v.  Meyer ^ 
162  N.  Y.  361.)  The  rulings  of  the  trial  court  were  proper. 
{Ottendorff  v.  Willisj  80  Hun,  262 ;  Van  Doren  v,  JeUiffe^ 
1  Misc.  Rep.  362 ;  Fox  v.  Matthiessen^  84  Hun,  399 ;  Gardi- 
ner V.  People^  6  Park.  Cr.  Rep.  201 ;  Comvio^ixoealth  v. 
Pipei^  120  Mass.  189 ;  Dougherty  v.  MiUikin,  163  N.  Y. 
527;  People  v.  Koemer^  154  N.  Y.  355 ;  People  v.  WiUon^ 
141  N.  Y.  185 ;  PeopU  v.  SchooUy,  149  N.  Y.  99 ;  Cole  v. 
Fall  Brook  C.  Co.,  159  N.  Y.  65.)  The  verdict  was  sus- 
tained by  the  evidence.  {People  v.  Sliney,  137  N.  Y. 
570.) 

Cullen,  J.  The  appellant  was  indicted  for  murder  in  the 
first  degree  in  having  killed  William  Hilderbrandt  at  the  town 
of  Claverack  in  the  county  of  Columbia  on  September  12, 
1893.  The  defendant,  a  man  of  some  fifty  years  of  age  at  the 
time  of  the  crime,  was  a  native  of  Polish  Prussia,  coming  to 
this  country  about  the  year  1882,  and  from  that  time  he  had 
worked  here  as  a  mason  or  plasterer  and  at  farm  labor.  His 
knowledge  of  £nglish  was  imperfect,  and  he  seems  to  have 
been  able  to  understand  the  language  better  than  he  could 
speak  it.  For  some  years  previous  to  1891,  he  had  been 
engaged  working  on  a  farm  in  Columbia  county.  In  February 
of  that  year  he  married  Dora  Hilderbrandt,  also  a  German. 
She  was  the  mother  of  the  deceased,  William  Hilderbrandt.  a 
lad  of  nineteen  or  twenty  years,  who  at  the  time  of  her  mar- 
riage was  still  in  Germany,  the  woman  having  left  her  family 
there  when  she  came  to  this  country  in  1891.  From  the  mar^ 
riage  to  the  commission  of  the  homicide  the  defendant  and 
his  wife  lived  during  a  part  of  the  time  in  Columbia  county, 
and  at  other  times  in  New  Jersey  and  Maryland.    In  June, 
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1893,  while  the  defendant  was  living  in  Greeneville,  New 
Jersey,  he  purchased,  partly  or  wholly  at  his  own  expense,  a 
ticket  from  Germany  to  this  country,  which  was  sent  to  the 
deceased,  and  on  which  the  latter  obtained  his  passage  to 
New  York.  On  his  arrival  he  went  to  live  with  his  mother 
and  stepfather.  In  August,  the  defendant  with  his  wife  and 
his  stepson,  the  deceased,  returned  to  Columbia  county, 
moved  into  a  small  tenant  house  in  the  town  of  Ghent  and 
again  entered  upon  farm  work.  He  also  did  some  trapping 
of  small  fur-bearing  animals.  On  the  day  of  the  homicide 
the  defendant  and  the  deceased  had  been  working  in  the 
fields.  They  returned  home  at  the  close  of  the  afternoon 
carrying  a  woodchuck  which  had  been  caught  in  a  trap. 
Wesley  Stickles,  who  lived  immediately  across  the  road  from 
the  defendant,  had  some  conversation  with  them  at  this  time. 
Afterwards,  between  six  and  seven  o'clock,  he  saw  them  leave 
the  house  together  and  walk  along  the  road  towards  Phil- 
mont.  This  is  the  last  time  Hilderbrandt  was  seen  alive. 
The  only  witness  as  to  what  occurred  immediately  prior  to 
their  departure  was  the  defendant's  wife.  She  testified  that 
when  the  tw  o  men  were  home  at  noon  the  defendant  said  that 
he  wanted  to  go  to  Phil mont  to  get  some  meat,  to  which  she 
replied  that  she  didn't  want  meat,  that  they  had  meat  enough 
in  the  house.  After  supper  the  defendant  asked  the  deceased 
if  he  wanted  to  go  to  Philmont  with  him  (the  defendant). 
This  seems  to  have  been  substantially  all  ,the  conversation 
between  them.  About  nine  o'clock  that  evening  the  defend- 
ant returned  home  alone.  The  testimony  of  his  statements  to 
his  wife  as  to  what  had  become  of  the  deceased  was  excluded, 
on  the  defendant's  objection  that  they  were  privileged  com- 
munications. Their  nature  can  be  readily  inferred,  however, 
from  what  transpired  the  next  day.  On  that  day  Schmidt 
and  his  wife  went  to  a  friend  named  Steitz,  a  hotel  keeper  in 
the  town  of  Ghent.  In  the  conversation  which  ensued 
between  the  parties,  the  defendant's  wife,  the  mother  of  the 
deceased,  told  Steitz  that  her  son  had  been  arrested  and  taken 
away,  and  asked  him  to  go  with  them  to  Hudson  to  find  out 
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where  her  boy  was.  Steitz  asked  how  she  knew  the  deceased 
had  been  arrested.  To  this  the  defendant  replied:  "We 
went  to  Philraont  after  some  meat  and  when  we  went  in  the 
butcher  shop  there  was  some  fellows  standing  outside ;  when 
we  came  out  they  followed  us  up  the  railroad  track  and  there 
we  had  a  %ht.  It  was  a  hard  fight,  my  clothes  were  all 
bloody ;  and  then  some  men  came  and  they  arrested  Willie 
and  I  run  away." 

Meanwhile,  on  the  afternoon  of  Wednesday,  September  13, 
the  crew  on  a  freight  train  on  the  Harlem  railroad,  while 
running  through  the  town  of  Claverack,  noticed  the  body  of 
a  man  lying  on  a  culvert  passing  under  the  roadl)ed.  The 
culvert  was  about  a  mile  distant  from  Philmont.  On  its 
return  trip  the  next  morning,  Thursday,  the  train  was  stopped 
in  the  vicinity  of  this  culvert  and  there  was  found  the  body 
of  the  deceased.  Death  had  occurred  many  hours  before. 
The  skull  had  been  fractured  and  an  indentation  made  in  the 
head  large  enough  to  receive  an  orange.  There  had  been 
great  loss  of  blood.  At  this  point  the  railroad  ran  on  a  bank 
about  eighteen  feet  above  the  grade  or  level  of  the  culvert. 
Grass  grew  on  the  slopes  to  a  distance  of  some  four  feet  from 
the  rails.  At  the  foot  of  the  slope,  but  between  the  rails  and 
the  mouth  of  the  culvert,  there  was  a  low  fence.  At  the 
edge  of  the  grass  towards  the  rails  a  large  pocket  or  jack- 
knife  was  found.  The  knife  was  closed.  About  six  feet 
further  away  there  was  seen  a  pool  of  blood.  The  fence  was 
partially  broken  down  and  smaller  spots  of  blood  were  dis- 
covered between  this  point  and  that  at  which  the  body  lay. 
A  few  feet  from  the  body  was  found  a  hammer,  which  was 
identified  as  belonging  to  the  defendant.  The  body  was 
removed  to  Philraont,  and  an  autopsy  showed  that  the  wound 
on  the  head  was  the  cause  of  death.  The  defendant  was 
arrested  at  his  home  and  was  being  taken  to  the  county  jail 
m  Hudson,  when,  owing  to  the  negligence  of  the  officers, 
he  succeeded  in  escaping  from  custody  and  was  not  recaptured 
till  June,  1898,  when  he  came  to  the  residence  of  one  StaatSy 
in  Columbia  county,  for  whom  he  had  formerly  worked.     In 
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"^^  told  Staats  that  he  struck  the  boy  with  the 
'"lied  that  there  had  been  trouble  between 
^d  acted  in  self-defense.     While  confined 
*ing  his  trial  he  had  conversation  with 
^ne  of  the  keepers  he  said  that  he 
I  ''  because  the  bov  was  in  bed  with  his 
though  on  another  occasion  he  told  him 
juble  with  the  boy  when  setting  the  trap,  and 
oatened  to  hit  him  with  a  corn  hook ;  to  the  other, 
iiit  the  deceased  in  the  head  with  a  hammer,  and  the 
on  for  it  w^as  "  the  boy  was  sleeping  with  his  wife  and  he 
^clie  defendant)  had  to  sleep  in  a  corner  of  the  house." 

Such  are  the  outlines  of  the  case  made  by  the  prosecution. 
Tlie  defense  rested  on  the  evidence  of  the  defendant  himself. 
He  testified  that  on  the  evening  of  the  homicide  he  went  with 
the  deceased,  not  to  purchase  meat,  but  to  set  traps,  taking 
with  him  a  hammer  to  drive  stakes  to  whicli  the  traps  were  to 
be  fastened ;  that  while  passing  along  the  railroad  track  he 
noticed  the  culvert  and  thought  its  mouth  would  be  a  good 
place  to  set  a  trap ;  that  the  deceased  asked  to  be  permitted 
to  set  one  of  the  traps ;  that  the  defendant  gave  him  one ; 
that  the  deceased  caught  his  fingers  in  the  trap  and  asked  the 
defendant  to  open  it  so  as  to  get  liis  fingers  out ;  that  the 
defendant  opened  the  trap,  the  deceased  extricated  his  fingers 
and  thereupon  struck  the  defendant  with  his  fist,  saying,  "  I 
will  give  it  to  you  now ; "  that  the  defendant  staggered  and 
then  the  deceased  said,  "  I  will  give  you  more,"  put  his  hand 
in  his  pocket  and  drew  out  a  corn  hook  or  a  knife  and  that 
thereupon  the  defendant  struck  him  with  the  hammer  on  tlie 
head.  On  further  examination  he  admitted  telling  his  wife 
that  her  son  had  been  arrested,  but  gave  as  a  reason  for  the 
statement  that  he  was  afraid  to  tell  the  truth.  He  testified 
that  he  did  not  mean  to  kill  the  deceased  ;  that  after  he  had 
struck  the  deceased  he  moved  him  to  the  side  of  the  culvert 
and  that  when  he  left  him  there  the  deceased  was  still  living. 
He  denied  making  the  statement  to  which  the  jail  keepers 
had  testified.     Evidence  was  given  tending  to  show  that  the 
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defendant's  character  was  good  with  the  qualification  that  he 
liad  a  quick  temper. 

On  this  record  the  killing  of  the  deceased  by  the  defendant 
stands  admitted.  The  story  told  by  the  defendant  in  exculpa- 
tion of  his  act  was  discredited  by  the  jury,  and  justly  so.  It 
was  on  its  face  grossly  improbable.  No  corn  hook  was  found 
at  the  scene  of  the  crime,  but  a  mere  pocket  knife  and  that 
closed.  From  the  location  of  the  pool  of  blood  and  tlie  place 
where  the  knife  was  found  it  is  clear  that  the  deceased  was 
struck  when  he  was  near  the  top  of  the  bank,  not  at  the  moutli 
of  the  culvert  where  the  defendant  says  the  trap  was  to  be 
set.  No  trap  was  found  in  the  vicinity  and  neither  Stickles 
nor  the  defendant's  wife  observed  him  carrying  traps  at  the 
time  he  and  the  deceased  started  for  Philmont.  The  subse- 
quent conduct  of  the  defendant  was  inconsistent  with  the  truth 
of  his  story.  He  concealed  the  occurrence  and  told  his  wife 
a  falsehood  to  account  for  her  son's  absence.  After  he  struck 
the  blow  he  moved  his  victim,  still  living,  according  to  his 
statement,  to  the  moutli  of  the  culvert,  there  to  die  without 
help  or  care.  The  weapon  used  and  the  vital  part  of  the  body 
on  which  the  blow  was  inflicted  justified  the  jury  in  finding 
that  the  defendant  intended  to  take  life.  The  case  was 
conducted  with  great  care  by  the  learned  judge  who  presided 
at  the  trial.  His  charge  was  eminently  fair  and  impartial. 
No  exception  was  taken  to  it  nor  was  any  part  of  it  the  sub- 
ject of  just  objection.  Indeed,  it  may  not  improperly  be  said 
that  the  defendant's  guilt  of  the  crime  of  murder  in  one  degree 
or  tlie  other  is  entirely  clear.  While  practically  conceding 
that  a  conviction  of  murder  in  the  second  degree  was  war- 
ranted, his  learned  counsel  strenuously  contends  before  us  that 
the  evidence  was  not  sufticient  to  make  out  the  case  of  pre- 
meditation and  deliberation  required  by  the  statute  to  consti- 
tute murder  in  the  first  degree.  In  support  of  this  position 
he  relies  upon  the  fact  that  no  ill-feeling  or  animosity  on  the 
part  of  the  defendant  toward  the  deceased  was  shown,  and 
claims  that  the  crime  was  destitute  of  motive  so  far  as  appears 
by  the  record.     The  defendant  paid  for  the  passage  of  the 
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deceased  to  this  country,  and  there  is  no  proof  of  there  liav- 
ing  been  at  any  time  altercations  or  difficulties  between  them. 
The  testimony  of  Stickles  and  of  the  wife  of  the  prisoner 
is  very  meager  as  to  what  passed  between  liim  and  the 
deceased  prior  to  their  leaving  the  house  to  go  to  Philmont. 
It  must  be  conceded  that  there  is  nothing  in  that  testimony 
to  indicate  that  the  parties  were  not  entirely  friendly.  On 
the  other  hand,  there  is  the  testimony  of  the  two  keepers  of 
the  jail  that  the  defendant  stated  he  killed  the  deceased  because 
the  latter  was  sleeping  with  the  defendant's  wife.  The  defend- 
ant  spoke  English  very  imperfectly  and  was  understood  with 
great  difficulty.  These  alleged  admissions  are,  therefore, 
subject  to  the  criticism  that  the  defendant  may  have  been  mis- 
understood. However,  as  was  said  by  Judge  Vann  in  People 
V.  Ferraro  (161  N.  Y.  365) :  "  The  absence  of  a  sufficient 
motive,  which  is  urged  upon  us  in  this  connection,  while 
always  significant,  is  not  conclusive ;  *  *  *  where  the  evi- 
dence is  circumstantial  only,  the  subject  of  motive  is  more 
important,  but  when  it  clearly  shows  that  the  fatal  act  was  com- 
mitted willfully  by  the  defeadant,  the  nature  of  his  motive  is 
unimportant."  Were  it  assumed  that  the  defendant  at  the 
time  the  parties  left  the  house  to  go  to  Philmont  had  not 
formed  the  design  to  take  the  life  of  the  deceased,  this  would 
not  preclude  a  conviction  of  murder  in  the  first  degree.  The 
details  of  what  passed  between  the  prisoner  and  the  deceased 
on  their  way,  what  occurred  to  excite  the  anger  or  arouse  the 
passion  of  the  defendant,  what  then  happened  to  induce  him  to 
commit  the  crime,  if  he  had  not  formed  the  design  before,  can- 
not be  known  from  direct  evidence  except  so  far  as  the  defend- 
ant assumed  in  his  testimony  to  narrate  the  occurrence.  That 
he  killed  the  deceased  by  a  blow  from  a  deadly  weapon  upon  a 
vital  spot  is  certain.  That  his  story  of  the  occurrence  is  untrue 
the  jury  has  found.  Therefore,  what  led  up  to  or  induced  the 
crime  was  necessarily  a  matter  of  inference  to  be  derived  from 
the  occurrence  itself  and  the  subsequent  conduct  of  the  defend- 
ant. The  period  which  elapsed  between  leaving  the  house 
and  the  assault  was  sufficient  to  afford  an  opportunity  for 
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deliberation.  "  Under  the  statute  there  must  be  not  only  an 
intention  to  kill,  but  there  must  also  be  a  deliberate  and  pre- 
meditated design  to  kill.  Such  design  must  precede  the  kill- 
ing by  some  appreciable  space  of  time.  But  the  time  need 
not  be  long.  It  must  be  suflScient  for  some  reflection  and 
consideration  upon  the  matter  for  a  choice  to  kill  or  not  to 
kill,  and  for  the  formation  of  a  definite  purpose  to  kill. 
And  when  the  time  is  suflBcient  for  this  it  matters  not  how 
brief  it  is.  The  human  mind  acts  with  celerity,  which  it  is 
sometimes  impossible  to  measure,  and  whether  a  deliberate 
and  premeditated  design  to  kill  was  formed  must  be  deter- 
mined from  all  the  circumstances  of  the  case."  {People  v. 
Majone,  91  N.  Y.  211.)  It  is  also  said  in  People  v.  Conroy 
(97  N.  Y.  62) :  "  In  capital,  as  well  as  other  cases,  it  must  be 
held  that  a  person  intends  that  which  is  the  natural  and  nee 
essary  consequence  of  an  act  done  by  him,  and  unless  the  act 
was  done  under  circumstances  wliich  preclude  the  existence 
of  such  an  intent,  the  jury  had  the  right  to  find,  from  the 
result  produced,  an  intention  to  effect  it.  *  *  *  To 
infer  the  existence  of  deliberation  and  premeditation  does  not 
require  the  lapse  of  any  special  period  of  time.  If  a  person 
is  undisturbed  by  sudden  and  uncontrollable  emotions,  excited 
by  an  unexpected  and  observable  cause,  and  is  in  the  posses- 
sion of  his  usual  faculties,  it  will  be  presumed  that  his  actions 
are  prompted  by  reason,  and  are  the  result  of  causes  operat- 
ing upon  his  mind  and  deemed  sufficient  by  him  to  inspire 
his  action." 

Therefore,  though  conflicting  inferences  might  have  been 
drawn  from  the  evidence,  we  are  of  opinion  that  it  was  suf- 
ficient to  require  the  submission  of  the  question  of  deliberar 
tion  to  the  jury.  While  section  528  of  the  Code  of  Criminal 
Procedure  provides,  "  when  the  judgment  is  of  death,  the 
court  of  appeals  may  order  a  new  trial,  if  it  be  satisfied  tliat 
the  verdict  was  against  the  weight  of  evidence  or  against  law, 
or  that  justice  requires  a  new  trial,  whether  any  exception 
shall  have  been  taken  or  not  in  the  court  below,"  it  is  the  set- 
tled law  "  that  in  determining  whether  a  new  trial  shall  be 
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granted  tinder  it,  it  is  not  the  province  of  this  court  to  review 
or  determine  controverted  questions  of  fact  arising  upon  con- 
flicting evidence,  but  that  the  jury  is  the  ultimate  tribunal  in 
such  a  case,  and  that  with  its  decision  the  court  may  not  inter- 
fere unless  it  reaches  the  conclusion  that  justice  has  not  been 
done."  (Maetin,  J.,  in  People  v.  Decker,  157  N.  Y.  186. 
See  People  v.  Cignaraley  110  N.  Y.  23 ;  People  v.  KeUyy  113 
id*  647 ;  People  v.  Trezza,  125  id.  740 ;  People  v.  Youngs^ 
151  id.  210.) 

What  has  been  written  disposes  of  the  defendant's  excep- 
tions to  the  rulings  of  the  court  in  denying  the  motion  to  dis- 
miss the  indictment  so  far  as  it  charged  murder  in  the  first 
degree,  and  its  refusal  to  withdraw  that  charge  from  the  con- 
sideration of  the  jury,  as  well  as  its  denial  of  the  motion  to 
set  aside  the  verdict  rendered  by  the  jury.  Of  the  other 
exceptions  taken  on  the  trial  it  is  necessary  to  refer  to  only 
two.  When  the  court  was  convened  and  the  jurors  responded 
to  the  call  of  their  names  and  before  the  defendant  was  placed 
on  trial,  a  number  of  the  jurors  were  excused  from  service. 
This  action  was  had  on  their  unsworn  statements  as  to  the 
nature  of  their  excuses.  This  was  an  irregularity.  Section 
1086  of  the  Code  of  Civil  Procedure  prescribes  that  the  court 
shall  not  excuse  a  trial  juror  unless  the  facts  entitling  him  to 
be  excused  are  made  to  appear  by  the  oath  of  the  juror.  But 
it  is  an  irregularity  of  which  the  defendant  cannot  complain. 
By  section  362  of  the  Code  of  Criminal  Procedure  "  a  chal- 
lenge to  the  panel  can  be  founded  only  on  a  material  depart- 
ure, to  the  prejudice  of  the  defendant  from  the  forms  pre- 
scribed by  the  Code  of  Civil  Procedure,  in  respect  to  the 
drawing  and  return  of  the  jury,  or  on  the  intentional  omission 
of  the  sheriff  to  summon  one  or  more  of  the  jurors  drawn." 
It  was  not  shown  that  the  action  of  the  court  in  any  manner 
operated  to  the  prejudice  of  the  defendant,  and  it  is  difficult 
to  imagine  how  it  could  have  had  that  effect.  The  defendant 
had  a  fair  and  impartial  jury  to  try  the  charge  against  him. 
The  suggestion  that  had  these  jurors  been  sworn  they  might 
not  have  been  excused,  but  have  been  drawn  on  the  jufy  and 
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possibly  a  diflEerent  verdict  rendered,  is  pure  speculation  with- 
out any  foundation  of  fact.  The  challenge  to  the  panel  was, 
therefore,  properly  ovemiled.  The  testimony  of  Dr.  Wood- 
ruff, the  physician  who  made  the  autopsy  on  the  body  of  the 
deceased,  that  the  injury  on  the  head  could  not  have  been  pro- 
duced by  a  single  blow,  was  competent.  {Commonwealth  v. 
Piper,  120  Mass.  185.)  The  matter  was  one  of  medical 
science  and  skill  involving  technical  knowledge  of  anatomy 
and,  therefore,  properly  the  subject  of  expert  evidence. 

The  judgment  appealed  from  must  be  aflSrmed. 

Pabkeb,  Ch.  J.,  Gkay,  Babtlett,  Mabtin,  Vann  and 
Werner,  JJ.,  concur. 

Judgment  afi&rmed. 


Horace  Benjamin,  Respondent,  v.  Catherine  C.  Ver  Nooy 
et  al.,  as  Administrators  with  the  Will  Annexed  of  Hiram 
Cbandall,  Deceased,  Appellants. 

1.  Costs  —  Executobs  and  Administrators  —  Code  op  Civil  Pro- 
cedure, §§  1822,  1835, 1836  and  3246.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  (g§  1822,  1835,  1836  and  3:^46)  exempting  executors  and 
administrators,  as  such,  from  the  payment  of  costs  unless  payment  of  a 
demand  properly  presented  against  an  estate  be  unreasonably  resisted  or 
neglected  by  them,  or  unless  they  do  not  consent  to  refer  such  claim 
according  to  law«  they  are  entitled  to  one  la\¥f  ul  trial  and  to  exemption 
from  costs,  saving  the  excepted  cases,  until  they  have  had  one  lawful 
trial,  by  which  the  Code  means  a  binding  and  effective  trial  which  law- 
fully determines  their  liability  and  stands  the  test  of  an  appeal  if  any 
is  taken. 

2.  Costs  m  Appeals  by  Executors —  General  Rule  Declared  bt 
Code  op  Civil  Pro.  §  3228,  Subordinated  to  Provision  op  §  1836  — 
Meaning  op  "  Costs  to  Abide  Event."  Where  upon  an  appeal  from  a 
judgment  granted  against  the  executors  of  an  estate,  the  Court  of  Appeals 
reversed  the  order  of  the  General  Term  affirming  such  judgment,  and 
the  order  denying  a  motion  for  a  new  trial,  and  ordered  a  new  trial, 
with  costs  to  abide  the  event,  and  the  second  trial  also  resulted  in  a 
judgment  against  the  executors,  after  a  motion  for  a  new  trial  had  been 
denied  with  costs,  the  Special  Term  has  no  power  to  award  the  costs  of 
both  motions  and  both  appeals  against  the  executors;  since  the  provisions 
of  section  3228  of  the  Code  of  Civil  Procedure  relating  to  costs  of  appeals 
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are  general,  and  when  read  in  connection  with  section  1836  become 
subordinate  to  the  special  rule  thereof  governing  costs  against  execu- 
tors; and  the  judgment  of  reversal  by  the  Court  of  Appeals,  "  with  costs 
to  abide  event/'  must  also  be  read  in  the  light  of  section  1886,  and  when 
thus  read  the  word  "event  "  means  not  only  final  success  in  the  action, 
but  also  a  valid  award  of  costs,  generally,  under  section  1886. 
Beniamin  v.  Ver  Nooy,  86  App.  Div.  581,  modified. 

(Argued  October  10,  1901;  decided  November  26,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  6,  1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  with  notice  of  intent  to  review  two 
orders,  one  aflSrming  an  order  denying  the  defendants'  motion 
for  a  new  trial,  and  the  other  affirming  an  order  granting 
certain  costs  to  the  plaintiff. 

The  nature  of  the  action  and  the  facts,  so  f&r  as  material, 
are  stated  in  the  opinion. 

Edwin  Duffey  for  appellants.  In  considering  exceptions 
the  defendants  are  entitled  to  that  view  of  the  evidence  which 
is  most  favorable  to  them.  {BonneU  v.  OHswold^  89  N.  Y. 
122.)  It  was  error  to  sustain  the  objection  to  the  defendants' 
question  to  the  plaintiff  regarding  "shaving"  the  notes 
which  he  had  purchased  from  Calkins,  the  principal  maker  of 
the  note  sued  upon.  {Kearney  v.  McKeon^  85  N.  Y.  136.) 
The  defendants'  exception  was  well  taken  to  the  ruling  of  the 
court  refusing  to  allow  the  defendants  to  interrogate  the 
plaintiff  while  on  the  witness  stand  as  to  eleven  certain  notes 
all  prior  to  the  date  of  the  note  sued  upon.  {Kearney  v. 
McKeon^  85  N.  Y.  136;  Phmnix  Ins.  Co.  v.  Churchy  81  N. 
Y.  218.)  The  testimony  of  Leman  Calkins,  the  principal  on 
the  note  in  suit,  concerning  the  personal  transactions  and 
communications  and  conversation  between  him  and  Judge 
Crandall  relating  to  or  connected  with  the  said  note,  was 
incompetent  under  section  829  of  the  Code  of  Civil  Procedure. 
{Church  V.  Howard^  79  N.  Y.  415;  Connelly  v.  O^ConnoVy 
117  N.  Y.  91 ;  Herrick  v.  Whitney ,  15  Johns.  240;  Shamer 
v.  Eliley  16  Johns.  201 ;  MarJcle  v.  Hatfield^  2  Johns.  455 ; 
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Ileermance  v.  Vemoy^  6  Johns.  5 ;  Jackson  v.  HaReviihaclCy 
2  Johns.  394: ;  Swift  v.  Deam,^  6  Johns.  523 ;  Smith  v. 
Chambers,  4  Esp.  164;  M'Guire  v.  Holmes,  2  Watts,  121,) 
The  refusal  of  tiie  court  to  charge  that  the  law  itself  fixes  a 
limitation  upon  the  contract  of  surety  which  forbids  the  party 
to  negotiate  a  paper  upon  an  agreement  to  keep  it  concealed 
from  the  surety  was  erroneous.  {Matter  of  Van  Slooten  v. 
Wheeler,  140  K  Y.  624;  Ulrich  v.  Ulrich,  17  N.  Y.  Supp. 
721 ;  Havens  v.  Havens,  21  N.  Y.  S.  R.  958 ;  Ross  v.  Ross. 
6  Hun,  184;  Mo(yre  v.  Moore,  3  Abb.  Ct.  App.  Dec.  303; 
Rowland  v.  Howard,  75  Hun,  4 ;  Steitz  v.  Priddis,  81  Hun, 
231 ;  Winne  v.  Hills,  91  Hun,  93 ;  Hughes  v.  Davenport, 
1  App.  Div.  184 ;  Yates  v.  Root,  4  App.  Div.  443.)  Costs 
are  always  regulated  by  statutes,  and  a  party  claiming  costs 
must  point  to  some  statute  authorizing  them.  {Suprs.  of 
Onondaga  v.  Briggs,  3  Den.  174 ;  Downing  v.  Marshall,  37 
N.  Y.  380.)  The  costs  in  this  action  are  regulated  by  the 
Code  of  Civil  Procedure  as  it  existed  in  1886.  (Code  Civ. 
Pro.  §§  1835,  1836.)  The  plaintiff  can  in  no  action  like  this 
recover  costs  without  the  certificate  provided  for  in  section 
1836  of  the  Code  of  Civil  Procedure.  (  Whitcomh  v.  Whiir 
ccymh,  92  Hun,  443;  Matson  v.  Alley,  141  N.  Y.  179; 
Knapp  V.  Curtiss,  6  Hill,  388.)  No  costs  can  be  awarded 
against  an  executor  unless  the  plaintiff's  claim  was  presented 
for  payment  within  the  time  limited  in  the  notice  to  creditors. 
{Supplee  V.  Sayre,  51  Hun,  30 ;  Horton  v.  Brown,  29  Hun, 
654 ;  102  N.  Y.  698 ;  Clarkson  v.  Root,  18  Abb.  [N.  C]  462 ; 
Bradley  v.  Burwell,  3  Den.  261 ;  Bullock  v.  Bogardus,  1 
Den.  277.)  Unless  the  plaintiff  was  entitled  to  the  trial  costs 
he  is  not  entitled  to  tlie  costs  of  the  motions  for  new  trials 
and  of  the  appeals.  {Gleason  \. Clark,  1  Wend.  303;  Willey 
V.  Shaver,  1  T.  &  C.  324 ;  Rawson  v.  Van  Riper,  1  T.  &  C. 
370 ;  Clarke  v.  TunnicUff,  38  N.  Y.  58 ;  4  Abb.  [N.  S.]  451 ; 
Ex  parte  Bennett,  3  Den.  175.) 

Orris  M,  Kellogg  for  respondent.     The  issues  in  the  case 
were  issues  of  fact  and  will  not  be  reviewed.     {Cronin  v. 
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Zard,  161  N.  Y.  90 ;  Meserole  v.  Hoyt,  161  N.  Y.  59.)  Tbe 
exceptions  of  the  defendant  upon  the  trial  were  not  well 
taken.  {Converse  v.  Cook,  31  Hun,  417 ;  Wilcox  v.  Cortoin, 
117  N.  Y.  500 ;  Nearpma  v.  Gilman,  104  N.  Y.  506 ;  Sprague 
V.  Swift,  28  Hun,  49 ;  Kelly  v.  Burroughs,  102  K  Y.  93 ; 
Miller  v.  King,  166  N.  Y.  394 ;  EUis  v.  P(3(?pZ<?,  21  How. 
Pr.356;  Kirkw.  Village  of  Ilomer,  77  Hun,  4t69 -^  Ifobart 
V.  //(?Ja/*^,  62  N.  Y.  80 ;  TFoZZoo^  v.  Straus,  113  N.  Y.  238.) 
The  order  of  July  25,  1896,  in  relation  to  costs  was  properly 
granted.  (F.  Nat.  Bank  v.  F,  Nat.  Bomk,  84  N.  Y.  469 ; 
Donovan  v.  Vandemark,  22  Hun,  307 ;  Carpenter  v.  M.  L. 
Assur.  Co.,  25  Hun,  194 ;  Hunt  v.  Connor,  17  Abb.  Pr.  466 ; 
Judah  V.  Stagg,  22  Wend.  641.) 

Vann,  J.  After  examining  the  four  exceptions  appearing 
in  the  record  we  find  no  reversible  error,  and  we  think  that 
the  judgment  appealed  from  should  be  afHrmed,  for  the 
reasons  given  by  the  learned  Appellate  Division  in  its  opinion. 
{Benjamin  v.  Ver  Nooy,  36  App.  Div.  581.) 

The  appeal  from  the  order  denying  a  motion  for  a  new 
trial  involves  no  question  that  we  can  review,  other  than  those 
raised  by  the  appeal  from  the  judgment. 

The  appeal  from  the  order  relating  to  certain  costs  allowed 
to  the  respondent  by  an  order  made  at  Special  Term,  is  based 
upon  the  following  facts:  This  action  was  brought  against 
the  executors  of  Hiram  Crandall,  deceased,  upon  a  promissory 
note  made  by  him  and  now  owned  by  the  plaintiff.  Before 
the  action  was  commenced  the  claim  founded  on  said  note  was 
presented  to  the  executors,  who  "  disputed  the  justice  of  the 
same  and  offered  to  refer  it,"  but  it  "  was  never  referred." 
Upon  the  first  trial  of  the  action  a  verdict  was  directed  for 
the  plaintiff,  and  a  motion  for  a  new  trial,  made  by  the  defend- 
ant upon  a  case  and  exceptions,  was  denied,  without  costs. 
Upon  appeal  to  the  General  Term  the  judgment  and  order 
were  affirmed,  with  costs,  but  upon  appeal  to  this  court  the 
judgment  was  reversed,  and  a  new  trial  granted,  with  costs  to 
abide  event.    (126  N^  Y.  60.)    The  second  trial  resulted  in  a 
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verdict  for  the  plaintiff,  upon  which  the  judgment  before  ub 
was  entered,  after  the  defendants'  motion  for  a  new  trial  had 
been  denied,  with  costs.  The  plaintiff  thereupon  moved  l)efore 
the  trial  justice  at  Special  Term  for  an  award  of  the  costs  of 
both  trials,  both  motions  and  both  appeals,  and  the  court 
allowed  the  costs  of  the  motions  and  the  appeals,  but  refused  to 
allow  those  of  either  trial.  The  Appellate  Division  affirmed 
the  order  upon  the  ground  that  while  the  executors  were 
exempted  by  statute  from  the  costs  of  the  two  trials,  when 
they  appealed  they  became  the  moving  party,  and  since  the 
final  judgment  shows  that  they  appealed  in  vain,  the  costs  of 
the  appeals  might  properly  be  awarded  against  them. 

The  question  thus  presented  relates  to  the  power  of  the 
Special  Term  to  award  said  costs  under  the  circumstances 
stated,  for  if  the  power  existed,  we  cannot  review  the  discre- 
tion of  the  Supreme  Court  in  exercising  it.  As  costs  can  be 
awarded  only  when  authorized  by  statute,  the  question  must 
be  answered  by  consulting  certain  sections  of  the  Code  of 
Civil  Procedure  which  govern  the  subject. 

Upon  the  recovery  of  judgment  for  a  sum  of  money  only 
against  an  executor,  as  such,  costs  cannot  be  awarded  against 
him  unless  the  demand  of  the  plaintiff  was  properly  presented 
and  payment  thereof  was  unreasonably  resisted  or  neglected, 
or  unless  the  executor  did  not  consent  to  refer  according  to 
law.  (§§  1822,  1835,  1836  and  3246.)  The  general  rale 
exempts  an  executor  from  the  payment  of  costs,  but  when 
a  case  falls  under  either  of  the  two  exceptions,  the  court  may 
award  costs  against  him.  It  is  not  claimed  that  this  is  an 
excepted  case,  but  it  is  insisted  that  the  rule  prescribed  by  the 
Code  relates  only  to  the  costs  of  a  trial  and  not  to  the  costs 
of  an  appeal  brought  by  the  executor,  or  of  a  motion  made 
by  him  to  secure  a  new  trial.  It  is  argued  that  protection 
ends  with  the  trial  and  that  an  executor  who  appeals  ceases 
to  merely  defend  the  action  and  becomes  the  prosecutor  of 
the  appeal,  assuming  the  usual  risk  of  an  appellant  with  refer- 
ence to  costs.  We  think  this  is  true  as  to  an  appeal  which  is 
wholly  unsuccessful,  but  not  as  to  one  which  results  in  a  new 
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trial.  In  a  certain  sense  there  is  but  one  trial  of  an  action, 
for  a  trial  that  is  so  infected  with  error  as  to  be  reversed  upon 
appeal  is  in  effect  no  trial  at  all.  As  the  result  of  the  appeal, 
both  verdict  and  judgment  are  set  aside  and  a  new  tiial  is 
granted,  which  requires  a  retrial  of  the  action  the  same  as  if 
it  had  never  been  tried.  The  executor  is  entitled  to  one  law- 
ful trial  and  to  exemption  from  costs,  saving  the  excepted 
cases,  until  he  has  had  one  lawful  trial.  The  Code,  when 
speaking  of  "  the  facts  which  appear  upon  the  trial "  and  of 
"  the  judge  or  referee  before  whom  the  trial  took  place," 
refers  to  the  final,  or  lawful  trial,  if  there  has  been  more  than 
one,  for  the  use  of  the  definite  article  limits  the  meaning  to  a 
single  trial,  which,  of  necessity,  must  be  the  last,  as  that  was 
the  only  valid  trial.  (§  1836.)  While  the  provisions  of  the 
Code  relating  to  costs  of  appeals  are  general,  when  read  in 
connection  with  section  1836  they  become  subordinate  to  it, 
for  the  latter  lays  down  a  special  rule  governing  the  recovery 
of  costs  against  executors.  (§  3238.)  So  our  former  judg- 
ment of  reversal  in  this  action,  "  with  costs  to  abide  event," 
must  be  read  in  the  light  of  section  1836,  and  when  thus 
read  the  word  "  event "  has  a  more  extended  meaning  than 
usual,  for  it  means  not  only  final  success  in  the  action,  but 
also  a  valid  award  of  costs,  generally,  under  section  1836. 

The  defendants,  as  executors,  were  entitled  to  a  trial  before 
a  jury  of  the  issues  of  fact  formed  by  the  service  of  their 
answer,  and,  as  this  right  was  denied  them  upon  the  first  trial, 
they  were  forced  to  appeal  in  oixier  to  secure  it.  The  spirit 
of  the  statute  does  not  permit  an  award  of  costs  against  them 
on  account  of  their  successful  effort  to  obtain  a  right  which 
the  law  gave  them.  The  second  trial  resulted  in  the  first  law- 
ful judgment  against  them,  such  as  is  meant  by  section  1835 
of  the  Code.  Up  to  this  point  the  statute  protected  them 
from  the  payment  of  costs,  for  they  had  done  nothing  except 
what  was  necessary  to  secure  a  lawful  trial,  to  which  they 
were  entitled  without  becoming  liable  for  costs.  The  Code 
gave  them  the  benefit  of  one  trial,  without  subjecting  them  to 
costs,  but  it  means  a  binding  and  effective  trial  which  lawfully 
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determines  their  liability  and  stands  the  test  of  an  appeal,  if 
one  is  taken.  It  does  not  mean  a  trial  which  settles  nothing 
and  ends  in  nothing,  bnt  one  which  finally  settles  the  issues 
and  ends  in  an  enduring  judgment  establishing  the  rights  of 
the  parties.  Until  such  a  judgment  was  rendered  the  appeals 
brought  by  the  defendants  did  not  subject  them  to  an  award 
of  costs,  and  the  Special  Term  had  no  power  to  make  the 
order  under  consideration. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs.  The  appeal  from  the  order  affirming  the  order  deny- 
ing a  motion  for  a  new  trial  should  be  dismissed,  without  costs. 
The  appeal  from  the  order  aflSrming  the  order  which  awarded 
costs  to  the  respondents  should  be  reversed,  with  costs  in  this 
court  and  ia  the  Appellate  Division  and  the  motion  for  costs 
denied. 

Pabker,  Ch.  J.,  Gray,  Babtlbtt,  Cullen  and  Wsbkeb, 
J  J.,  concur ;  Mabtin,  J.,  not  sitting. 

Judgment  accordingly. 
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Emilie  S.  db  Hiebafolis,  Appellant,  v,  John  B.  Bbilly,  Jb.^ 

et  al.,  Kespondents. 

Richard  E.  Cabpenteb,  Appellant. 

de  HierapdlU  v.  BtHly,  44  App.  Div.  22,  affirmed. 
(Submitted  June  8,  1901;  decided  July  10,  1901.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  department, 
entered  January  17,  1900,  affirming  a  judgment  in  favor  of 
defendants  Beilly  et  al.,  entered  upon  a  dismissal  of  the  com- 
plaint by  the  court  on  trial  at  Special  Term. 

The  following  is  the  question  certified : 

The  defendant  Reilly  being  entitled  to  receive,  on  attaining 
the  age  of  twenty-one  years,  a  sum  on  deposit  in  the  Kings 
County  Trust  Company,  amounting  to  about  five  thousand 
dollars,  in  April,  1895,  he  being  then  under  the  age  of  twenty- 
one  years,  verbally  asked  the  defendant  Bessie  Larkin  to 
marry  him  at  a  future  time.  The  defendant  Bessie  Larkin 
verbally  promised  and  agreed  to  do  so  on  condition  that  he 
would  make  to  her  a  valid  transfer  of  the  said  fund  on  deposit 
in  the  Kings  County  Trust  Company.  To  this  Eeilly  verbally 
agreed  and  a  contract  to  marry  was  entered  into  between 
them.  On  the  day  that  the  defendant  Keilly  became  of  age, 
to  wit,  on  April  2d,  1898,  he  assigned  to  the  defendant  Bessie 
Larkin  the  fund  above  mentioned  for  the  purpose  of  carrying 
out  his  said  agreement.  At  the  time  of  the  trial  the  marriage 
had  not  yet  taken  place,  but  the  contract  therefor  was  still  in 
existence  and  in  full  force  and  effect,  and  the  defendant  Lar- 
kin was  ready  and  willing  to  carry  out  the  same. 
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Between  April,  1S95,  when  the  said  agreement  to  marry 
was  entered  into,  and  April,  1898,  when  the  assignment  of  the 
fund  was  actaallj  made,  the  defendant  Eeillj,  who  was  still 
under  the  age  of  twenty-one  years,  had  incurred  obligations  to 
the  plaintiff  and  the  defendant  Carpenter,  and  which  the  said 
Reilly  had  no  means  to  pay  except  from  the  said  fund  in  said 
trust  company.  The  defendant  Larkin  hod  no  knowledge  of 
the  defendant  Reilly's  indebtedness  at  the  time  she  received 
and  accepted  the  assignment  of  said  fund. 

Under  these  circumstances,  did  the  defendant  Larkin,  by 
the  said  assignment,  acquire  a  valid  title  to  said  fund  as  against 
said  creditors,  they  having  subsequent  to  said  assignment 
obtained  judgments  against  Reilly  upon  their  said  claims. 

Nelson  Smith  and  Peter  B.  Vermilya  for  appellants. 

Hugo  Hirah^  W,  C,  B.  Thornton  and  George  V.  Browei^ 
for  respondents. 

Judgment  affirmed,  with  costs,  and  question  certified 
answered  in  the  affirmative ;  no  opinion. 

Concur :  'Parker,  Ch.  J.,  Babtlett,  Haight,  Vann,  Lak- 
DON,  CuLLEN  and  Werner,  JJ. 


In  the  Matter  of  the  Application  of  Cornelius  L.  Haines, 
Respondent,  to  Enforce  a  Lien  against  the  Canal  Boat 
"  Robert  W.  Parsons." 

Clara  Perry,  Appellant. 

Matter  of  Haines^  57  App.  Div.  636,  afflrmed. 
(Argued  June  4,  1901;  decided  July  10,  1001.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  11,  1901,  affirming  a  final  order  of  Special  Terra  in 
a  proceeding  under  sections  3419  et  seq,  of  the  Code  of  Civil 
Procedure  to  enforce  a  lien  against  the  canal  boat  Robert  W. 
Parsons. 
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Martin  Clark  for  appellant. 

George  F.  Thompson  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Bartlett,  Haioht,  Vann,  Lan- 
DON,  CuLLEN  and  Werner,  J  J. 


T.  Elleit  H0DG6KIN,  as  Assignee  for  the  Benefit  of  Creditors 
of  The  Eogers  Manufacturing  Company,  Respondent,  v, 
Charles  £.  Pell  et  al..  Appellants. 

RogerB  v.  PeU,  47  App.  Div.  240,  affirmed. 
(Argued  June  10,  1901;  decided  July  10,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Conrt  in  the  second  judicial  department,  entered 
January  13, 1900,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury. 

Henry  G.  Atwatevy  Thaddeeon  D.  Kenneaon  and  And/rev) 
Shiland  for  appellants. 

John  Larhm  for  respondent. 

Judgment  affirmed,  witli  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,    O'Brien,  Bartlett,    Haiqht, 
Vann,  Landon  and  Cullen.,  JJ. 


Marcus    P.   Mason,   Respondent,  v.   Abiasa    Corbin,  Jr., 

Appellant. 

Mcuon  Y.  Oorhin,  41  App.  Div.  617,  affirmed. 
(Argued  June  10,  1901;  decided  July  10,  1901.) 

Appeal  from  a  judgn^nt  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
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16,  1899,  affirming  a  judgment  in  favor  of  plaintiflf  entered 
upon  the  report  of  a  referee. 

E.  H.  Neary  for  appellant. 

Vdsco  P.  Abbott  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Pabkeb,  Ch.  J.,  Bartlett,  Haioht,  Yaks  and 
CuLLEN,  J  J.    Not  voting :  O'Bbibn,  J.    Not  sitting :  Lan- 

DON,  J. 


David  Spebo,  Bespondent,  v.  West  Side  Bank  of  the  City 

OF  New  York,  Appellant. 

Spero  V.  W^t  Side  Bank  of  iV.  F..  42  App.  Div.  619,  affirmed. 
(Submitted  June  11,  1901;  decided  July  10,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
19,  1899,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon. a  verdict  and  an  order  denying  a  motion  for  a  new  trial 

Gibson  Putzel  and  John  C.  Shaw  for  appellant 
Daniel  P.  Soya  for  respondent. 

Judgment  affirmed,  with  costs,  and  ten  per  cent  damages 
under  section  3251  of  the  Code  of  Civil  Procedure;  no 
opinion. 

Concur:  Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight, 
Vann,  Landok  and  Cullen,  JJ. 


Ankie  L.  Hackett,  Appellant,  v.  The  Supreme  Coitnoil 
Catholic  Benevolent  Legion,  Eespondent 

Haekett  v.  Supreme  Council,  44  App.  Div.  524,  affirmed. 
(Argued  June  11,  1901;  decided  July  10,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered  , 


MEMORANDA.  589 

December  4, 1899,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial. 

Raphael  J.  Moses  for  appellant. 

John  C.  McGuire  for  respondent. 

Judgment  affirmed,  witti  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  O'Brien,  Haiqht,  Vann  and 
Landon,  J  J.    Not  voting :  Bartlett,  J.    Not  sitting :  Cul- 

LSN,  J.    • 

Edward  Freeman,  Plaintiff,  i;.  Jacob  Rothsohild,  ^Appel- 
lant, and  Charles  L.  EmLrrz,  Respondent,  Impleaded  with 
Others. 

Freeman  v.  Haihichild,  49  App.  Div.  648,  affirmed. 
(Submitted  June  11,  1901;  decided  July  10,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Urst  judicial  department,  entered  March 
22,  1900,  modifying,  and  affirming  as  modified,  a  judgment  in 
favor  of  defendant  Charles  L.  Eidlitz  entered  upon  the  report 
of  a  referee. 

Charles  F,  Brown  and  John  J.  Crawford  for  appellant. 

Frederick  Hulse  and  Ernest  F.  Eidlitz  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.   J.,   O'Brien,  Bartlett,   Haioht, 
Vann,  Landon  and  Cullen,  JJ. 


Louisa  C.  Pursi^et,  as  Administratrix  of  Charles  S.  Purs*    ig8       689 
LEY,  Deceased,  Respondent,  v.  Edge  Moor  Bridge  Works,      78^>  i69l 
Appellant,  Impleaded  with  Another. 

Parsley  v.  Edge  Moor  Bridge  Works,  56  App.  Div.  71,  affirmed. 
(Argued  June  11,  1901;  decided  July  10,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in   the  first  judicial    department,  entered 
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December  24,  1900,  affirming  a  judgment  in  favor  of  plain* 
tiff  entered  upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial. 

Carl  A.  de  Gersdorff  ior  appellant. 

Thomas  P.  Wickes  and  Charles  JR.  La  Rue  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur  :  O'Brien,  Babtlett,  Haioht,  Vann,  Landon  and 
CuLLEN,  J  J.     Not  sitting :  Pabkeb,  Ch.  J. 


Mart    Cubby,   Respondent,  'o,   Gebshom  Wibobn    et    al., 

Appellants. 

« 

Cvrrie  v.  Wibom,  89  App.  Div.  661,  affirmed. 
(Argued  June  12,  1901;  decided  July  10,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  28,  1899,  affinning  a  judgment  in  favor  of  plailitiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Walter  S.  Hubbell  and  Hemam,  TT.  Morris  ior  appellants. 

P,  Chamberlain  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   O'Brien,   Babtlett,   Haioht,    Vann,    Lakdok, 
CuLLEN  and  Webneb,  JJ. 


Emma  W.  Htde,  Bespondent,  v,  Mike  Miller  et  al.. 

Appellants. 

Hyde  v.  MiUer,  45  App.  Div.  396,  affirmed. 
(Argued  June  12,  1901;  decided  July  10,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
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•November  39^  1899,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 

F,  J.  Smythe  and  Jacob  Spahn  for  appellants. 

W.  Martin  Jones  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :   O'Brien,   Bartlett,    Haight,  Vann,    Landon, 
CuLLEN  and  Weeneb,  J  J. 


The  State  Bank  op  Pike,  Appellant,  v.  John  Napieb  et  al., 

•  Kespondents. 

8taU  Bank  of  Pike  v.  Napier,  46  App.  Div.  402,  affirmed. 
(Argued  June  12,  1901;  decided  July  10,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  4,  1900,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term  without  a  jury. 

G.  S.  Van  Gorder  for  appellant. 
George  E,  Sprmg  for  respondents. 


Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  O'Bbien,  Baetlett,  Haight  and  Vann,  JJ. 
sen  ting:  Landon,  Cullen  and  Webneb,  J  J. 


Dis- 


168    591 

Casel 

8169    596 


Chables  L.  Bowland,  Appellant,  v,  Thomas  F.  Bowland, 

Bespondent. 

Bowland  v.  BeniDland,  40  App.  Div.  607,  affirmed. 
(Argued  June  13,  1901;  decided  July  10,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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April  21,  1899,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  the  report  of  a  referee. 

Edmard  P.  Lyon  for  appellant. 

John  Z.  Hill  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Pabker,   Ch.  J.,   O'Brien,-  Bartlktt,   Haight, 
Vann  and  Landon,  J  J.     Not  sitting :  Cullen,  J. 


Elizabeth  Kkoll,  Kespondent,  v.  The  Third  Avenue  Rail- 
road Company,  Appellant,  Impleaded  with  Another. 

Knda  V.  ThiTd  Aw,  R.  E,  Co.,  46  App.  Div.  527,  affirmed. 
(Argued  June  14,  1901;  decided  July  10,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 3,  1900,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

JEugene  Treadwell  and  Alfred  Lauteriach  for  appellant. 

William  Z.  Mathot  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.    J.,   O'Brien,   Bartleit,  Haight, 
Vann,  Landon  and  Cullen,  J  J. 


168 

5921 

Case  2  | 

170 

25 

pl70 

27 

Ann  O'Farrell,  as  Administratrix  of  Patrick  O'Farrbll, 
Deceased,  Respondent,  v.  METROPOLrrAN  Life  Insurance 
Company,  Appellant. 

CyFarrell  v.  Metropolitan  Life  Ins.  Co,,  44  App.  Div.  554»  afiOrmed. 
(Argued  June  14,  1901;  decided  July  10,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  secgnd  judicial  department,  entered 
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December  2,  1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Seward  A.  Simons  and  C.  N.  Bovee^  Jr.^  for  appellant. 

Wood  <&  Morschaitaer  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Bartlett,  Haight,  Vann  and  Landon,  JJ.     Dis- 
senting; Parker,   Ch.    J.,  and    O'Brien,  J.     Not   sitting: 

CULLEN,  J. 

The  People  of  the  State  of  New  York,  Respondent,^  t?. 

William  A.  E.  Moore,  Appellant. 

Peojile  V.  Moore,  53  App.  Div.  637,  affirmed. 
(Argued  June  19,  1901;  decided  July  10,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
August  13,  1900,  affirming  a  judgment  of  the  Court  of 
General  Sessions  of  the  Peace  in  the  city  and  county  of  New 
York  entered  upon  a  verdict  convicting  the  defendant  of  the 
crime  of  robbery  in  the  first  degree. 

Stephen  C.  Baldwin  and  Abraham  Let>y  for  appellant. 

Charles  E.  Le  Barhier  and  Henry  P.  Keith  for  respondent. 

Judgment  of  conviction  affirmed  ;  no  opinion. 
Concur:   Parker,   Ch.    J.,   Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


H.  Clifford  Spurr,  as  Receiver  of  the  Property  of  Mervin 
Hall,  Appellant,  v.  Judson  C.  Pisher,  Bespondent, 
Impleaded  with  Others. 

Spurr  V.  Hctll,  46  App.  Div.  454,  affirmed. 
(Argued  June  21,  1901;  decided  July  10,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 

Supreme  Court  in  the  fourth  judicial  department,  entered 

38 
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January  9,  1900,  reversing  a  judgment  in  favor  of  plaintifi 
entered  upon  a  decision  of  the  court  on  trial  at  an  Equity 
Term  and  granting  a  new  trial. 

W.  K  Davis  and  Ma/rvin  W.  Wynne  for  appellant. 

Frcmh  M.  Ooff  for  respondent. 

Order  affinned  and  judgment  absolute  ordered  for  defend- 
ants on  the  stipulation,  with  costs ;  no  opinion. 

Concur:  Parker,  Ch.  J.,  Gray,  O'Brien,  Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


Catharine  Carmodt,  as  Administratrix  of  John  Carhodt, 
Deceased,  Appellant,  v.  FrroHBURo  Railroad  Company, 
Bespondent. 

(Submitted  June  17,  1901;  decided  July  10,  1901.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
167  N.  Y.  529.) 


Wendell  J.  Curtis,  as  Assignee  for  the  Benefit  of  Creditors 
of  Sidney  B.  Roby,  Bespondent,  v,  Henry  C.  Albeb, 
Appellant. 

(Submitted  June  17,  1901;  decided  July  10,  1901.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
167  N.  Y.  360.) 


Louis  C.  Baegener,  as  Beceiver  of  the  Equitable  Mutuai* 
Fire  Insurance  Corporation  op  New  York,  Bespondent, 
V.  Norman  Hubbard,  Jr.,  Appellant. 

(Submitted  June  17,  1901;  decided  July  10,  1901.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
167  N.  Y.  301.) 
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Lizzie  Hand,  Appellant,  v.  Supreme  Council  of  the  Royal 

Aboanuh,  Bespondent. 

(Submitted  June  17,  1901;  decided  July  10,  1901.) 

Motion  for  reargument  denied,  Mdth  ten  dollars  costs.    (See 
167  N.  Y.  600.) 


Henrt  N.  Bubhans  et  al.,  Appellants,  v.  Union  Fbee  School 
District  No.  1  op  the  Town  of  Canton,  N.  Y., 
Respondent. 

(Submitted  June  17,  1901;  decided  July  10,  1901.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
165  N.  Y.  661.) 


Timothy  A.  Hatton,  Respondent,  v.  The  Hilton  Bbidos 

Construction  Company,  Appellant. 

(Submitted  July  10,  1901;  decided  July  10,  1901.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
167  N.  Y.  590.) 


James  B.  Connelly,  Appellant,  v.  Edmund  A.  O'Brien  et  al., 

Respondents. 

(Submitted  June  17,  1901;  decided  July  10,  1901.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
166  N.  Y.  406.) 
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In  the  Matter  of  the  Petition  of  John  C.  D^vies,  Attorney- 
General  of  the  State  of  New  York,  Appellant,  for  an  Order 
Directing  Charles  W.  Morse,  Respondent,  et  al.,  to  Appear 
Before  a  Referee  for  Examination. 

Reported  below,  55  App.  Div.  246. 

(Argued  April  17.  1901 ;  decided  October  1,  1901.) 

Motion  to  dismiss  an  appeal,  by  permission,  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court  in  the  third 
judicial  department,  entered  November  26,  1900,  which 
reversed  an  order  of  Special  Term  denying  a  motion  to  vacate 
and  set  aside  an  order  directing  Charles  W.  Morse  and  others 
to  appear  and  be  examined  under  the  provisions  of  chapter 
690  of  the  Laws  of  1899,  and  vacated  such  order. 

The  motion  was  made  upon  the  ground  that  the  order  of 
the  Appellate  Division  is  not  appealable  to  the  Court  of 
Appeals  ;  that  no  answer  to  the  questions  certified  can  affect 
the  order  appealed  from,  and  that  none  of  the  questions  cer- 
tified were  actually  determined  by  the  Appellate  Division. 
(See  168  N.  Y.  89.) 

David  WillcoXf  William  Handj  e/r.,  and  Robert  G.  Scherer 
for  motion. 

John  C,  Davies,  Attorney-General  {J.  Newton  Fiero  and 
Henry  B,  Coman  of  counsel),  opposed. 

Motion  denied,  without  costs. 


In  the  Matter  of  the  Application  of  Emanuel  Kind,  Bespond- 
ent,  to  Punish  Hknry  Gottlieb,  Appellant,  et  al.,  as  for 
a  Contempt  of  Court. 

Matter  of  Kind  v.  Gottlieb,  60  App.  Div.  630,  appeal  dismissed. 
(Argued  June  6,  1901;  decided  October  1,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  tiie 
Supreme  Court  in  the  first  judicial  department,  entered  May 
17,  1901,  which  affirmed  an  order  of  Special  Term  denying  a 
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motion  to  open  a  default  and  to  set  aside  and  vacate  an  order 
adjudging  tlie  appellant  herein  and  certain  others  in  default 
and  punishing  them  therefor. 

John  Laughlin  and  IL  J.  Morris  for  appellant. 

Mortiiner  M.  Menken  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Bartlett,  Haioht,  Vann,  Lan- 
DON,  CuLLBN  and  Werner,  JJ. 


David  N.  Smfth,  Appellant,  v.  United  TRAcmoN  and  Eleo« 

TRIO  Company,  Bespondent. 

Bmith  Y.  United  Traclion  &  Electric  Oo,,  49  App  Div.  641,  affinned. 
(Argued  June  7,  1901;  decided  October  1,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
19,  1900,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial 
Term. 

Albert  Stichney  and  George  (7.  Holt  for  appellant. 

JoJm  E,  Parsons  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Parker,  Ch.  J.,  Bartleit,  Haioht,  Vann,  Lan- 
DON,  CrLLEN  and  Werner,  JJ. 


Charles  Welde,  Bespondent,  v.  The  New  York  and  Har-  168  597 
lem  Railroad  Company  et  al,  Appellants,  Impleaded  with  i^g  ^373 
Others. 

Welde  V.  N,  T.  &  H.  R.  R.  Co.,  53  App.  Div.  637,  reversed. 
(Argued  April  18,  1901;  decided  October  1,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
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26,  1900,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  obtain  an  injunction  restraining 
the  defendants  from  maintaining  an  elevated  railroad  station 
structure  on  Park  avenue  in  the  city  of  New  York  and  for 
damages. 

Ira  A.  Place^  Samuel  E.  Williamson  and  Alexander  S. 
I/yman  for  appellants. 

ThoTnas  P.  Wickes  for  respondent. 

O'Brien,  J.  The  plaintiff  is  the  owner  of  real  property 
abutting  upon  Park  avenue  in  front  of  the  railroad  operated 
by  the  defendants.  The  Harlem  railroad  was  incorporated  in 
the  year  1831,  but  not  constructed  until  the  year  1837.  Since 
that  time  various  changes  have  been  made  in  its  roadbed  and 
structure  as  well  as  in  the  street  through  which  it  passes.  The 
questions  involved  in  this  appeal  are  to  be  determined  by  the 
findings  of  the  court  which  appear  in  the  record  and  which 
do  not  appear  to  be  assailed  by  either  party.  The  case  is  pre- 
sented to  us  uppn  these  findings,  and  the  only  question  that 
we  are  now  concerned  with  is  the  proper  legal  conclusion  to 
be  drawn  from  the  facts  so  found. 

What  is  now  Park  avenue  was  laid  out  on  a  map  as  early 
as  the  year  1807  to  the  width  of  one  hundred  feet.  Subse- 
quently, under  a  statute  passed  in  1837,  this  map  was  amended 
and  the  street  as  thus  laid  out  was  widened  so  as  to  constitute 
an  avenue  one  hundred  and  forty  feet  in  width ;  but  the 
street  was  not  actually  opened  and  laid  out  as  such  until  after 
the  year  1850.  It  was  then  opened  to  the  public  as  a  street 
and  subjected  to  the  control  of  the  municipal  authorities,  and 
has  ever  since  remained  a  public  street  one  hundred  and  forty 
feet  in  width,  at  least  from  Thirty-fourth  street  to  the  Harlem 
river.  The  defendants'  railroad  is  constructed  and  operated 
in  this  street,  and  has  been  for  over  sixty  years.  In  January, 
1832,  one  Isaac  Adriance,  the  plain tiflPs  remote  grantor,  then 
owned  the  land  described  in  the  complaint  and  the  land  com- 
prising what  is  now  the  bed  of  Park  avenue  or  the  street  in 
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question.  At  that  time  be  executed  and  delivered  to  the 
Harlem  Eailroad  Company  a  deed  of  a  strip  of  land  twenty- 
four  feet  in  width  in  the  center  line  of  this  avenue  from  the 
southerly  side  of  One  Hundred  and  Twenty-fourth  street  to 
One  Hundred  and  Twenty-seventh  street,  "  together  with  the 
power  of  sloping  their  embankments  or  excavations  so  much 
farther  beyond  the  lines  of  said  premises  hereinbefore  granted 
as  may  be  necessary  to  support  their  works,  not,  however, 
extending  beyond  the  width  of  the  avenue."  As  the  avenue 
was  then  one  hundred  feet  wide,  that  was  the  utmost  extent 
of  the  grant  to  the  railroad,  and  it  is  conceded  that  whatever 
rights  the  defendants  acquired  under  this  grant  may  be 
asserted  against  the  plaintiff,  who  has  succeeded  to  the  title  of 
Adriance  and  is  bound  by  any  consent  or  conveyance  by  him 
for  railroad  purposes.  It  will  be  seen  by  the  terms  of  this 
grant  that  the  railroad  was  authorized,  when  necessary,  to  sup- 
port the  work,  to  place  an  embankment  in  the  street  to  the 
width  of  one  hundred  feet  at  the  bottom  in  order  to  procure 
a  proper  slope.  It  is  also  apparent  that  wherever  it  was 
necessary  to  make  rock  cuts  or  excavations  through  high 
ground,  that  tlie  railroad  was  authorized  to  make  excavations 
one  hundred  feet  in  width  at  the  surface  of  the  ground,  or  at 
least  if  that  was  necessary  in  order  to  give  the  proper  slope 
to  the  excavation.  The  question  arises  as  to  the  proper  con- 
struction of  this  conveyance.  It  is  obvious  that  the  railroad 
and  not  the  grantor  was  to  be  the  proper  judge  to  determine 
where  excavations  and  embankments  were  necessary  and  the 
proper  width  and  slope  of  the  same  within  the  limits  of  the 
one  hundred  feet.  Whether  the  reasonable  and  practicable 
construction  of  this  grant  is  that  the  railroad  acquired  thereby 
the  consent  of  the  property  owner  to  the  construction  and 
maintenance  of  a  railroad  in  the  street  as  then  laid  out  to  the 
width  of  one  hundred  feet,  or  is  limited  to  less  than  that  by 
other  considerations,  is  a  question  that  would  appear  to  be 
involved  in  the  case,  but  may  not  be  necessary  to  decide  in 
view  of  the  condition  of  the  present  record. 

This  action  was  commenced  on  the  tenth  day  of  October, 
1895,  and  at  that  time,  or  at  the  time  of  the  trial,  the  defend- 
ants' railroad  was  operated  in  Park  avenue  upon  a  steel 
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viaduct  structure  eighty-two  feet  wide.  It  is  a  structure 
for  four  railroad  tracks,  supported  upon  five  rows  of  col- 
umns, the  outer  rows  of  columns  being  placed  substantially 
along  the  curb  line  of  the  avenue.  Longitudinal  plate 
girders  were  erected  over  the  supporting  columns  so  that  the 
structure,  or  more  properly  speaking  the  columns,  were  about 
twelve  feet  and  ten  inches  distant  from  the  plaintiflPs  house 
line.  The  main  structure  is  entirely  within  the  limits  of  the 
street  as  originally  laid  out  to  the  width  of  one  hundjred  feet^ 
but  as  the  girders  extend  beyond  the  main  structure  and  are  sup- 
ported by  columns  at  the  curb  line  of  the  street,  these  columns 
or  some  of  them  are  beyond  the  original  street  lines,  but  within 
the  lines  of  the  street  as  subsequently  widened  to  one  hundred 
and  forty  feet.  Prior  to  the  time  that  this  structure  was  erected 
the  railroad  was  operated  in  a  rock  cut  at  this  point  about 
sixty-two  feet  in  width.  The  present  structure  was  erected 
by  a  commission  appointed  by  an  act  of  the  legislature,  for 
the  purpose  of  improving  the  street  and  enabling  the  public 
to  use  it  to  the  full  width  by  elevating  the  railroad  structure 
at  a  proper  height  from  the  surface  of  the  street.  The  statute 
which  authorized  this  change  in  the  operation  of  the  railroad 
is  chapter  339  of  the  Laws  of  1892.  It  appears  from  the  find- 
ings that  this  change  was  expressly  directed  by  the  statute  and 
was  the  act  of  the  state  itself  through  thia  commission,  the 
railroad  company  simply  paying  a  portion  of  the  expense  in  the. 
form  of  an  assessment.  This  was  the  situation,  as  disclosed  by 
the  findings,  at  the  time  of  the  commencement  of  this  action. 
And  an  examination  of  the  complaint  shows  that  the  action  was 
commenced  upon  the  theory  that  all  these  changes  were  made 
by  the  railroad  company  itself,  whereas  the  trial  court  found 
that  they  were  made  by  the  commission  under  the  statute,  and 
that  the  railroad  company  could  not  be  subjected  to  any  lia- 
bility in  consequence  of  anything  done  by  this  commission. 
By  chapter  594  of  the  Laws  of  1896,  the  act  of  1892,  above 
referred  to,  was  amended,  and  the  defendants  were  required  to 
erect  and  maintain  a  station  at  One  Hundred  and  Twenty-fifth 
street  upon  a  modified  structure,  the  plans  for  which  are  par- 
ticularly specified  in  the  statute.  This  act  directed  the  rail- 
road to  reduce  the  width  of  the  main  structure  to  eighty-two 
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feet,  as  it  now  is.  The  structure  erected  by  the  commission 
was  much  wider.  The  reason  for  thus  directing  the  structure 
to  be  narrowed  was,  doubtless,  to  furnish  proper  egress  and 
ingress  from  the  station  to  the  trains.  Whatever  the  purpose 
was,  the  miroad  complied  with  the  mandate  of  the  statute  and 
made  the  changes  precisely  in  the  manner  therein  specified, 
and  this  is  the  only  act  which,  according  to  the  findings,  is  to 
be  attributed  to  the  defendants.  Since  February  6th,  1897, 
the  defendants'  trains  have  been  operated  on  this  four-track 
viaduct  structure,  as  they  now  are,  and  so  far  as  appears  that 
was  the  earliest  date  of  the  use  of  this  structure  by  the 
defendants.  The  findings  of  the  court,  as  they  appear  in  the 
present  record,  naturally  suggest  the  following  questions : 

(1)  Did  the  Adriance  deed,  before  referred  to,  operate  as  a 
consent  by  the  plaintiff's  predecessor  in  title  to  the  mainte- 
nance and  operation  of  the  railroad  in  front  of  his  premises 
in  this  street  covering  a  space  not  to  exceed  one' hundred  feet 
wide? 

(2)  Does  the  present  viaduct  structure,  so  far  as  it  occupies 
this  one  huh  d  red  feet  space,  constitute  any  trespass  or  invasion 
of  the  plaintiflPs  property  rights,  and,  if  so,  to  what  extent  ? 
{Conaheer  v.  N.  Y.  C,  &  H.  R.  R.  R.  Co.,  156  N.  Y.  474.) 

(3)  In  view  of  the  grant  from  the  plaintiflPs  predecessor  in 
title,  already  referred  to,  and  the  acts  of  the  legislature  above 
mentioned,  is  this  viaduct  structure,  upon  which  the  railroad 
is  operated,  rightfully  and  lawfully  in  the  street  ? 

(4)  This  structure  having  been  erected  under  the  authority 
of  the  state  itself,  in  a  public  street,  in  order  to  improve  the 
street  for  public  travel,  can  the  plaintifiE  maintain  an  action  to 
enjoin  the  operation  of  the  railroad,  or  to  recover  damages 
against  the  defendants,  in  consequence  of  the  existence  of  the 
structure,  or  its  use  by  the  defendants  ? 

(5)  The  structure,  including  the  changes  made  subsequent 
to  the  year  1896,  having  been  erected  in  pursuance  of  the 
command  of  the  legislature  and  in  precise  conformity  with 
the  plans  and  specifications  indicated  in  the  statute,  has  the 
plaintiflf  any  right  of  action  against  the  defendants  to  enjoin 
the  operation  of  the  railroad,  or  to  recover  damages,  in  so  far 
as  the  structure  exists  within  the  original  limits  of  the  street, 
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that  is  to  say,  within  the  one  hundred  feet?  {HiU  v.  Mayor j 
etc.,  ofN,  Y.  139  N.  Y.  495 ;  Bohan  v.  PortJervis  Gas  Light 
Co.,  122  N.  Y.  18 ;  CogaweU  v.  N.  Y.,  N.  H.  dk  H.  R.  B.  Co., 
103  N.  Y.  10 ;  Morton  v.  Mayor,  etc.,  of  N.  Y.  140  N.  Y.  212 ; 
D.,  Z.  cfe  W.  B.  B.  Co.  V.  City  of  Buffalo,  158  N.  Y.  266, 
478 ;  SUl  V.  Managers  of  Met.  Asylum  District,  L,  R.  [4 
Q.  B.  Div.]  433 ;  S.  C.  on  appeal,  6  App.  Cas.  193 ;  Truman  v. 
London,  Brighton  <b  S.  C.  Rway  Co.,  L.  R.  [25 'Ch.  Div.]  423.) 
As  we  are  of  opinion  that  there  must  be  a  new  trial  of  the 
case  for  the  reasons  which  will  be  presently  stated,  and  as  it  is 
possible  that  the  findings  may  be  changed,  we  do  not  deem 
it  necessary  nor  timely  to  discuss  these  questions.  The  facts 
as  they  now  appear  in  the  record  and  in  the  findings  of  the 
trial  court  may  possibly  be  modified  hereafter,  and,  therefore, 
we  leave  these  questions  for  consideration  when  they  are  neces- 
sary to  a  decision  of  the  case.  While  the  trial  court  found 
that  this  structure  was  erected  by  the  commission  in  pursuance 
of  the  statute,  it  did  not  find  expressly  whether  it  was  a  lawful 
structure  or  not,  or  whether  its  construction  or  the  operation 
of  the  railroad  upon  it  was  an  invasion  of  any*  of  the  plaintifiPs 
property  rights.  It  is  true  that  since  it  awarded  rental  and 
permanent  damages  to  the  plaintiff  it  might  be  that  the 
learned  trial  court  was  of  opinion  that  the  structure,  or  at 
least  some  part  of  it,  was  an  invasion  of  the  plaintiff^s  rights 
of  property.  The  learned  trial  judge  decided  in  substance 
that  the  railroad  was  entitled  to  occupy  the  street  for  rail- 
road purposes  to  the  widtii  of  sixty-one  feet  and  eight  inches, 
and  this  proposition  seems  to  have  been  based  on  the  fact 
that  that  was  the  width  of  the  rock  cut  in  which  the  train 
was  operated  prior  to  the  changes  herein  indicated.  It  was 
not  decided  whether  the  defendant  was  entitled  to  the  use 
of  the  street  beyond  these  limits  under  the  grant  from  the 
original  owner.  It  may  be  inferred  from  the  result  of  the 
decision  that  the  learned  trial  judge  was  of  the  opinion  that 
the  present  structure,  in  so  far  as  it  extends  beyond  the 
width  of  the  original  rock  cut,  is  an  unlawful  structure  and  an 
encroachment  upon  the  plaintiff^s  rights,  although  that  is  not 
expressly  stated  in  the  decision.  The  learned  trial  judge, 
however,  found  that  from  April,  1893,  to  the  time  of  the  trial, 
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the  plaintifTs  premises  had  produced  an  income  less  by  seventy- 
two  hundred  dollars  than  they  would  have  produced  if  the 
improvements  and  changes  in  Park  avenue  and  in  the  defend- 
ants' railroad  structure,  as  required  by  chapter  339  of  the 
Laws  of  1892  and  the  amending  acts,  had  not  been  made ; 
that  this  loss  of  income  had  not  been  uniform,  but  had  been 
greater  during  the  years  1894,  1895  and  1896,  when  the  work 
of  erecting  that  part  of  the  structure  which  was  to  be  devoted 
to  the  station  was  done,  and  when  the  original  structure  was 
in  part  taken  down  and  the  modified  structure  erected  and 
the  second  station  finished  and  completed.  Now  all  this 
work,  except  that  of  narrowing  the  structure  under  the  act 
of  1896,  was  done,  not  by  the  defendants,  but  by  the  state 
through  the  commission  already  mentioned,  and  as  we  have 
seen  the  learned  trial  judge  held  that  the  defendants  were 
not  liable  for  any  damage  resulting  from  the  action  of  that 
commission  in  erecting  the  structure.  All  that  the  defend- 
ants did  was  to  narrow  the  structure  and  build  a  station  in 
the  street  under  the  express  direction  of  the  legislature 
contained  in  the  act  of  1896.  But  it  is  quite  apparent 
that  since  the  learned  trial  judge  awarded  to  the  plaintiff 
just  seventy-two  hundred  dollars  as  rental  damages,  he 
must  have  held  the  defendants  liable  for  the  act  of  the 
commission  in  changing  the  street  and  erecting  the  viaduct 
structure.  Very  few,  if  any,  of  the  injurious  acts  allegevi  in 
the  complaint  have  been  found  by  the  learned  trial  court,  and 
such  acts  of  the  defendants,  as  appear  in  the  findings,  com- 
manded and  contained  in  the  law  of  1896,  in  the  modification 
of  the  structure  by  diminishing  its  width,  all  occurred  subse- 
quent to  the  commencement  of  the  action.  But  it  may  be 
that  the  course  of  the  trial  justified  the  court  in  finding  the 
facts  as  they  existed  at  the  date  of  the  trial,  although  all  these 
facts  so  far  as  they  attributed  any  interference  by  the  defend- 
ants with  the  plaintiffs  light,  air  and  access,  occurred  subse- 
quent to  the  commencement  of  the  action. 

We  think  that  the  judgment  must  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

Fabker,  Ch.  J.,  Martin  and  Landon,  J  J.,  concur;  Babt- 
i»ETT,  Vann  and  Cullen,  JJ.,  concur  in  result 

Judgment  reversed^  etc 
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The  People  of  the  State  of  New  York,  Respondent,  v. 

James  R.  Mitchell^  Appellant. 

Crimes  —  Place  op  Trial.  The  power  to  change  the  place  of  trial  for 
convenience  of  witnesses,  upon  the  application  of  the  defendant,  should 
be  conferred  upon  the  proper  court  in  all  criminal  actions  where  the 
indictment  alleges  that  the  crime  was  committed  partly  in  one  county  and 
partly  in  another,  or  in  any  case  arising  under  section  134  of  the  Code  of 
Criminal  Procedure. 

People  V.  Mitehell,  49  App.  Div.  581,  affirmed. 

(Argued  June  18,  1901;  decided  October  4,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  20,  1900,  affirming  a  judgment  rendered  at  a  Trial 
Term  upon  a  verdict  convicting  the  defendant  of  the  crime 
of  grand  larceny  in  the  second  degree. 

The  defendant  was  indicted  by  the  grand  jury  of  Erie 
county  for  "  the  crime  of  grand  larceny  in  the  second  degree 
committed  as  follows,  to  wit :  That  the  said  James  R.  Mitchell 
did,  on  the  17th  day  of  August,  in  the  year  1899,  at  the  city 
of  Buffalo,  in  the  county  of  Erie,  become  the  bailee  and 
agent  of  Elmer  B.  Allen,  and  as  such  bailee  and  agent  then 
and  there  received  into  his  possession,  custody  and  control 
certain  goods,  chattels  and  personal  property  of  the  said 
Elmer  B.  Allen,  the  true  owner  thereof,  to  wit :  one  horse, 
of  the  value  of  fifty  dollars;  one  buggy,  of  the  value  of 
thirty  dollars ;  one  set  of  harness,  of  the  value  of  ten  dollars. 
That  thereafter,  and  while  the  said  James  R.  Mitchell  still 
continued  in  possession  of  such  personal  property,  received, 
as  aforesaid,  and  the  said  James  K.  Mitchell  having  caused  the 
said  property  to  be  brought  to  the  town  of  Lewiston,  in  the 
county  of  Niagara,  did,  on  the  18th  day  of  August,  in  the 
year  1899,  at  the  town  of  Lewiston  aforesaid,  with  force  and 
arms,  feloniously  appropriate  the  said  goods,  chattels  and  per* 
sonal  property  to  his  own  use,  with  intent  to  deprive  and 
defraud  the  said  Elmer  B.  Allen  of  the  same,  and  of  the  use 
and  benefit  thereof,  and  tlie  same  goods,"  chattels  and  personal 
property  of  the  said  Elmer  B.  Allen,  did  then  and  thereby 


MEMORANDA.  605 

felonioiisly  steal,  against  the  form  of  the  statate  in  such  case 
made  and  provided,  and  against  the  peace  of  the  People  of 
the  State  of  New  York  and  their  dignity." 

The  issue  formed  by  the  defendant's  plea  of  not  guilty  when 
tried  in  the  Supreme  Court  resulted  in  a  verdict  of  "  guilty  as 
charged  in  the  indictment."  His  counsel  thereupon  moved 
"for  an  arrest  of  judgment  on  the  ground  that  this  court  has 
no  jurisdiction  in  this  case,"  but  the  motion  was  denied  and 
he  was  sentenced  to  state's  prison  for  two  years.  Upon  appeal 
to  the  Appellate  Division  the  judgment  of  conviction  was 
affirmed,  two  of  the  justices  dissenting,  and  the  appellant  now 
comes  here. 

Damd  Chay  for  appellant. 

Thomas  Penney  and  C.  W.  Sichnon  for  respondeiifc. 

Per  Curiam.  We  think  the  judgment  appealed  froM' 
should  be  affirmed  for  the  reasons  given  by  the  learned  Appel- 
late Division  in  its  opinion. 

While  it  does  not  appear  to  have  been  of  any  importance  in 
this  case,  it  may  be  of  great  importance  in  some  cases  that  the 
power  to  change  the  place  of  trial  for  convenience  of  witnesses, 
upon  the  application  of  the  defendant,  should  be  conferred 
upon  the  proper  court  in  all  criminal  actions  where  the  indict- 
ment alleges  that  the  crime  was  committed  partly  in  one  county 
and  partly  in  another,  or  in  any  case  arising  under  section  134 
of  the  Code  of  Criminal  Procedure.  We,  therefore,,adopt  the 
suggestion  to  that  effect  made  by  Judge  Cullen  in  his  dissent- 
ing opinion. 

The  judgment  of  conviction  should  be  affirmed. 

Cullen,  J.  (dissenting).  But  one  question  is  presented  on 
this  appeal  —  the  jurisdiction  of  the  gi*and  jury  of  Erie 
county  to  indict  the  appellant  for  the  offense  of  which  he  was 
convicted.  The  indictment  charges  that  the  appellant  on  a 
day  specified  at  the  city  of  Buffalo,  in  the  county  of  Erie, 
became  the  bailee  and  agent  of  one  Elmer  B.  Allen,  and  as 
such  bailee  then  and  there  received  into  his  possession,  cus- 
tody or  control  certain  chattels  of  said  Allen ;  that  thereafter 
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on  a  day  specified  at  the  town  of  Lewieton,  in  Ae  county  of 
Niagara,  he  feloniously  appropriated  such  chattels  to  his  own 
use,  with  intent  to  defraud  and  deprive  the  said  Allen  of  the 
use  and  benefit  thereof.  After  conviction  the  defendant 
moved  in  arrest  of  judgment,  which  motion  was  denied. 
Section  323  of  the  Code  of  Criminal  Procedure  provides  that 
the  defendant  may  demur  to  the  indictment  when  it  appears 
upon  the  face  thereof :  "  1.  That  the  grand  jury,  by  which 
it  was  found,  had  no  legal  authority  to  inquire  into  the  crime 
charged,  by  reason  of  its  not  being  within  the  local  jurisdic- 
tion of  the  county."  Section  331  of  the  same  Code  provides 
that  this  objection  may  be  taken  in  arrest  of  judgment. 
Therefore,  if  the  indictment  fails  to  show  that  the  offense  of 
which  the  appellant  was  convicted  was  committed  in  the 
county  of  Erie,  or  its  prosecution  in  that  county  authorized 
by  statute,  the  judgment  must  be  reversed. 

It  is  conceded  that  prior  to  the  enactment  of  the  Code  of 
Criminal  Procedore  the  indictment  could  not  have  been  sus- 
tained. At  common  law  the  general  rule  was  that  crimi- 
nal offenses  must  be  prosecuted  in  the  county  where  the  crime 
was  committed.  (4:  Black.  Com.  .305.)  "  Even  the  King  can- 
not, by  charter,  authorize  the  trial  of  an  offense  in  another 
county."  (1  Chit.  190.)  This  rule  was  regarded  as  one  of 
the  safeguards  of  the  liberties  of  the  subject.  (4  Black.  Com. 
349-50.)  Under  the  Federal  Constitution  every  prosecution 
for  a  crime  against  the  United  States  must  be  had  in  the  state 
and  district  in  which  the  crime  was  committedr^  Similar  pro- 
visions are  found  in  the  Constitutions  of  many  of  our  sister 
sta'tes.  (Massachusetts,  N^ew  Hampshire,  Tennessee,  Wiscon- 
sin and  Nebi*a8ka.)  In  this  state  the  matter  is  not  the  subject 
of  constitutional  regulation,  but  the  rule  and  practice  have 
always  obtained  with  us  except  in  certain  cases  specified  by 
the  statute  where  public  needs  have  required  a  departure. 
That  it  was  not  intended  by  the  Code  of  Criminal  Procedure 
to  make  a  radical  inovation  in  the  practice  is  apparent  from 
the  provisions  of  sections  323  and  331  already  cited,  which 
allow  the  objection  that  the  grand  jury  had  not  territorial  jur- 
isdiction to  inquire  into  tlie  offense  to  be  raised  in  arrest  of 
judgment  even  aft^r  trial  and  conviction. 
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The  judgment  in  this  case  has  been  npheld  by  the  learned 
Appellate  Division  (by  a  divided  court)  on  the  ground  that 
section  134  of  the  Code  of  Criminal  Procedure  authorized 
the  prosecution  of  the  offense  in  Erie  county.  That  section 
reads :  "  When  a  crime  is  committed,  partly  in  one  county  and 
partly  in  another,  or  the  acts  or  effects  thereof,  constituting 
or  requisite  to  the  consummation  of  the  offense,  occur  in  two 
or  more  counties,  the  jurisdiction  is  in  either  county."  The 
offense  which  the  appellant  committed  is  detined  by  sub- 
division 2  of  section  528  of  the  Penal  Code,  which  makes  an 
appropriation  to  liis  own  use  by  a  bailee  or  agent  of  property 
of  his  bailor  or  principal  then  in  his  possession,  larceny.  It 
is  argued  by  the  learned  Appellate  Division  that  it  was  neces- 
sary, to  constitute  the  offense  under  this  provision  of  the 
statute,  that  the  appellant  should  receive  into  his  possession 
tlie  j)roperty  of  his  bailor ;  that  such  receipt  was  an  act 
"  requisite  to  the  consummation  of  the  offense "  within  the 
terms  of  section  134,  and  that,  hence,  the  appellant  might 
properly  be  prosecuted  in  the  county  in  which  that  act  was 
committed.  In  this  view  I  cannot  agree.  The  possession  of 
the  chattels  which  is  necessary  in  order  that  the  offense  may 
be  committed  is  not  an  act  within  the  meaning  of  section  134, 
but  a  state  or  condition.  It  is  said  that  it  was  a  prerequisite 
to  the  defendant's  possession  of  the  goods  that  he  should 
receive  them.  Doubtless  this  is  true,  but  it  is  equally  true 
that  the  chattels  must  have  come  into  existence  in  order  that 
they  should  be  stolen.  If  the  stolen  property  consisted  of 
manufactured  articles  it  would  liardly  be  contended  that  the 
prosecution  might  be  laid  in  the  county  where  the  articles 
were  made.  If  we  once  enter  upon  speculation  as  to  what 
preexisting  facts  are  necessary  in  order  that  a  crime  may  be 
committed,  and  hold  that  a  prosecution  for  such  crime  may 
be  laid  in  any  jurisdiction  where  any  of  such  facts  may  have 
occurred,  we  will  become  involved  in  a  hopeless  maze  of 
casuistry.  If,  however,  it  were  admitted  that  the  receipt  of 
the  property  is  to  be  deemed  an  act  "  requisite  to  the  con- 
summation of  the  offense,"  still  this  would  not  sustain  the 
position  of  the  prosecution,  for  it  is  not  every  act  requisite  to 
the  consummation  of  the  offense  that  falls  within  the  section^ 
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but  "  the  acts  or  effects  thereof^'*  i.  d.,  the  acts  or  effects  of 
the  crime ;  in  other  words,  the  act  must  be  wrongful  and  done 
or  committed  to  effect  or  accomplish  the  offense.  This  is  the 
construction  given  by  the  Supreme  Court  of  California  to  a 
provision  of  th^  Penal  Code  of  that  state  identical  in  language 
with  that  of  our  Code  of  Cri^iinal  Procedure,  except  that 
instead  of  "  crime  "  there  are  substituted  the  words  "  public 
offense,"  and  doubtless  borrowed  from  the  source  from  which 
our  own  was  obtained.  {People  v.  Murphy,  51  Cal.  376.) 
The  other  construction  entirely  ignores  the  word  "  thereof." 
Full  effect  can  be  given  to  this  section  of  the  Code  of  Crim- 
inal Procedure  without  placing  upon  it  any  such  broad  con- 
struction as  has  hitherto  prevailed  in  this  case.  The  section 
was  reported  to  the  legislature  in  1850  by  the  commissioners 
on  codes.  A  note  to  the  section  shows  that  it  was  taken  from 
the  Penal  Code  reported  by  the  Massachusetts  commissioners 
to  the  legislature  of  that  state  in  1844.  I  have  been  unable  to 
find  a  copy  of  that  report.  It  does  not  seem  to  be  in  any  of 
the  libraries  of  this  state.  But  when  we  bear  in  mind  that  the 
Constitution  of  Massachusetts  declares  that  '^  in  all  criminal 
prosecutions  the  verification  of  the  facts  in  the  vicinity  where 
they  happen  is  one  of  the  greatest  securities  of  the  life,  liberty 
and  property  of  the  citizen,"  it  can  hardly  be  credited  that  the 
section  was  intended  to  authorize  a  criminal  prosecution  in  a 
locality  in  which  it  was  not  charged  that  the  defendant  had 
ever  done  wrong  either  in  intent  or  act.  As  already  said,  at 
common  law  criminal  prosecutions  were  almost  universally 
local.  This  principle  was  carried  to  an  extreme  and  illogical 
extent.  The  rule  of  common  law  as  stated  by  the  English 
courts  was :  "  If  a  felony  be  compounded  of  two  distinct  acts, 
one  of  which  takes  place  in  one  county,  and  the  other  in 
another  county,  the  concurrence  of  both  being  necessary  to 
constitute  the  felony,  the  party  may  not  be  triable  in  either, 
because,  ex  hypoth^ai,  there  is  no  felony  committed  in  either." 
{Bex  V.  Burdettj  4  Bar.  &  Aid.  172.)  It  is  doubtful  whether 
in  England  before  the  enactment  of  the  statute  of  Edward 
YI,  in  a  case  where  a  person  assaulted  in  one  county  died 
from  the  effects  thereof  in  another  county,  a  prosecution  for 
murder  could  be  maintained  at  all.     The  doctrine  has  be^i 
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tepndiated  in  some  instances  in  America  (  JJ.  S.  v.  GuiteaUy 
1  Mackej,  498),  but  in  this  state  it  was  early  deemed  necessary 
t  >  provide  for  the  case  by  statute.  (1  K.  L.  496,  §  6 ;  2  R. 
S.  727,  §  47.)  The  section  of  the  Code  under  discussion  was 
passed  to  correct  the  evils  resulting  from  the  application  of 
tliese  principles  and  as  a  substitute  for  the  provision  of  the 
Revised  Statutes  hitherto  cited,  a  provision  which  no  longer 
remains  on  the  statute  book.  This  also  appears  by  the  note 
of  our  commissioners. 

The  learned  court  below  has  thought  that  it  would  be  a 
hardship  to  compel  the  bailor  of  property  in  Erie  county 
to  go  to  a  distant  part  of  the  state  to  prosecute  his  bailee 
for  larceny  there  committed.  Nevertheless  such  was  always 
the  law  in  this  state  up  to  the  time  of  the  enactment  of 
the  Code  of  Criminal  Procedure,  and  to-day  it  is  the  law  in 
probably  every  other  state  of  the  Union.  It  may  also  be  sug- 
gested that  it  is  a  much  greater  hardship  for  a  man  who  is 
doing  business  in  Erie  county  and  who  may  have  had  con- 
signed to  him  in  the  city  of  Kew  York  goods  for  sale  in  Erie 
county,  to  be  taken  as  a  criminal  in  custody  from  Erie  to  New 
York,  there  to  answer  for  a  crime  alleged  to  have  been  com- 
mitted, not  in  New  York  but  in  Erie  county ;  all  the  witnesses 
to  the  offense  residing  in  Erie  and  not  in  New  York.  If  the 
prosecution  is  instituted  in  New  York,  there  also  must  the 
trial  be  had,  for  the  place  of  trial  of  a  criminal  action  cannot 
now  be  changed  at  the  instance  of  the  defendant  except  on 
one  ground,  ''  that  a  fair  and  impartial  trial  cannot  be  had  in 
the  city  or  county  where  the  indictment  is  pending."  (§  344, 
Code  Crim.  Pro.,  subdiv.  2.)  The  defendant's  witnesses  must 
attend  the  trial  without  fee,  and  whether  they  shall  subse- 
quently receive  any  compensation  or  reimbursement  is  discre- 
tionary with  the  court.  (§  617,  Code  Crim.  Pro.)  In  this 
respect  the  position  of  a  defendant  is  worse  than  it  was  under 
the  Revised  Statutes,  for  then  the  Supreme  Court  had  general 
power  to  change  the  venue  for  special  cause.  (2  R.  S.  p.  733, 
§  1.)  It  may  be  that  change  in  the  customs  of  the  commu- 
nity and  in  the  manner  of  transacting  business  requires  a 
modification  or  relaxation  of  the  common-law  rule  that  crim- 
inal prosecutions  must  be  local.     But  if  such  prosecutions  are 

39- 
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to  be  made  transitory,  it  is  very  plain  that  in  order  to  insure 
jnetice  to  a  defendant,  provision  for  clianging  the  place  of 
trial  must  be  made  co-extensive  with,  that  which  exists  in  civil 
cases.  The  very  fact  that  the  code  commissioners,  instead  of 
enlarging  the  power  of  the  court  to  change  the  place  of  trial, 
restricted  it,  would  seem  strong  evidence  tliat  they  tlid  not 
intend  to  effect  any  great  change  in  the  existing  law. 

The  judgment  appealed  from  should  be  reversed,  and  the 
defendant  discharged. 

Parker,  Ch.  J.,  Bartlett,  Haight  and  Vann,  JJ.,  concur 
fpr  affirmance ;  O'Brien  and  Landon,  JJ.,  concur  with  Ouir 
LEN,  J.,  for  reversal. 

Judgment  of  conviction  affirmed. 


.i<58   6101      CriY  OF  Niagara  Falls,  Respondent,  v.  The  New  York  Ckn- 
TRAL  AND  HuDsoN  RivER  Railroad  Companv,  Appellant. 

Patrick  MoIntyre,  Respondent,  v.  The  New  Tork  Centrajl 
AND  Hudson  River  Railroad  Company,  Appellant. 

City  of  Niagara  FalU  v.  N,  T,  G.  <fe  K  R.  B.  R.  Co.,  41  App.  Div.  W, 
af9rmed. 
(Argued  June  20,  1901;  decided  October  4,  1901.) 

Appeals  from  judgments  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  12,  1899,  affirming  judgments  in  favor  of  plaintiffs 
entered  upon  the  report  of  a  referee. 

Charles  A.  Pooley  for  appellant. 

Morris  Cohn^  Jr,^  for  respondents. 

Bartlett,  J.  These  cases  were  tried  together  before  a 
referee,  although  separate  judgments  were  entered.  In  the 
city  case. the  form  of  the  referee's  report  is  a  decision  stating 
concisely  the  grounds  upon  which  the  issues  were  decided) 
while  in  the  case  of  Mclntyre  the  report  states  separately  the 
facts  found  and  the  conclusions  of  law.  (Code  of  Civil  Pro- 
cedure, §  1022.) 
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The  practice  under  the  Constitution  (Art.  6,  §  9)  and  the 
Code  of  Civil  Procedure  (§  191),  which  provide  that  no  unani- 
mous decision  of  the  Appellate  Division  of  the  Supreme 
Court  that  there  is  evidence  supporting,  or  tending  to  sustain 
a  finding  of  fact,  or  a  verdict  not  directed  by  the  court,  shall 
be  reviewed  by  the  Court  of  Appeals,  is  well  settled  by 
numerous  adjudications.  The  short  form  of  decision  is  to  be 
treated  as  a  general  verdict  and  we  are  not  permitted  to  look 
into  the  record  to  determine  whether  there  is  any  evidence 
to  support  it. 

If  the  findings  of  fact  and  conclusions  of  law  are  separately 
stated,  the  facts  found  are  conclusive  here  and  this  court  is 
not  only  forbidden  to  examine  the  record  to  see  if  the  findings 
of  fact  are  supported  by  evidence,  but  cannot  consider  the 
question  of  law  whether  there  are  findings  without  any  evi- 
dence to  sustain  them. 

The  only  questions  open  to  review  in  this  court  are  such  as 
are  raised  by  exceptions  to  the  admission  or  rejection  of  evi- 
dence, the  charge  of  the  trial  judge  to  the  jury  and  ques- 
tions of  law  not  based  on  sufficiency  of  the  evidence. 

These  questions  have  been  so  fully  discussed  by  the  court 
that  a  citation  of  a  few  cases  will  suffice  without  further  com- 
ment. {Amherst  College  v.  Hitch^  151  N.  Y.  282;  Ayres  v. 
2>.,  Z.  cfe  W.  It,  R.  Co.,  158  N.  Y.  254,  257,  258 ;  Farleigh  v. 
Cadinan,  159  N.  Y.  169, 173 ;  Marden  v.  Dorthy^  160  N.  Y. 
39 ;  Reed  v.  McCord,  160  N.  Y.  330,  337  ;  MeseroU  v.  Eoyt, 
161  N.  Y.  59,  61 ;  Croniji  v.  Lord,  161  N.  Y.  90,  94,  95 ; 
Hilton  v.  Ernst,  161  N.  Y.  226.  228 ;  Co7i^,  El.  Storage  Co,, 
v.  Atlantic  Trust  Co,,  161  N.  Y.  605, 610,  611 ;  Lewis  v.  Long 
Island  R.  R.  Cb.,  162  N.  Y.  52;  Kleiner  v.  Third  Avenue 
R.  R.  Co,,  162  N.  Y.  193 ;  Lawrence  v.  Cong.  Church,  164 
N.  Y.  115  ;  Clark  v.  Nat.  Shoe  cfe  Leather  Bank,  164  N.  Y. 
498.) 

In  Meserole  v.  Hoyt  {supra)  Judge  O'Brien  (at  page  61)^ 
speaking  for  the  court  as  to  the  question  of  law  whether  there 
is  any  evidence,  said :  *'  The  unanimous  affirmance  of  the 
judgment  concludes  this  court,  and  we  are  required  to  assume, 
in  such  a  case,  that  the  evidence  was  of  such  a  character  as  to 
justify  the  submission  of  the  disputed  question  to  the  jury. 
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It  is  quite  true  that  the  question  whether  there  is  any  evidence 
tending  to  prove  a  fact  is  one  of  law,  but  the  convention  that 
framed  the  Constitution  and  the  people  adopting  it  had,  of 
course,  the  same  power  to  limit  the  jurisdiction  of  this  court 
with  respect  to  questions  of  law  as  they  had  with  respect  to 
questions  of  fact,  and  the  effect  of  that  limitation  upon  the 
})ower  of  this  court  to  review  the  unanimous  decision  below, 
that  there  was  evidence  to  sustain  the  verdict,  is  to  withdraw 
a  particular  question  of  law  which  was  forixierly  reviewable 
here  from  our  jurisdiction.  It  was  the  intention  of  the  fram- 
ers  of  the  Constitution  to  make  the  Appellate  Division,  when 
unanimous,  the  court  of  last  resort  upon  this  particular 
question." 

The  record  before  us  discloses  this  situation :  The  city  of 
Niagara  Falls  asks  that  defendant  be  restrained  from  maintain- 
ing upon  Ninth  street  or  Kailroad  avenue  any  obstruction, 
building  or  track,  and  that  it  be  directed  to  remove  existing 
obstructions ;  also,  that  said  street  be  declared  a  public  highway. 

In  the  Mclntyre  case  the  prayer  of  complaint  is  similar  to 
that  of  the  city  as  to  obstructions,  and  further  asks  that  the 
plaintiff  be  adjudged  to  have  an  easement  in  such  portion  of 
the  street  as  will  provide  him  a  right  of  way  to  and  from  his 
premises. ' 

The  theory  of  the  city  is  that  the  property  involved  is  a 
public  street. 

Mclntyre's  position  is  that  whether  a  public  street  or  not, 
he,  as  the  owner  of  an  adjoining  lot,  has  a  private  easement 
in  the  alleged  street  which  has  been  invaded  by  the  defendant. 

In  the  case  of  the  city  the  court  found  the  locus  in  quo  is 
a  public  street,  dedicated  in  1853  and  accepted ;  that  the 
defendant  is  the  owner  of  the  fee  of  the  westerly  half  of  the 
street  subject  to  the  rights  of  the  public  and  abutting  owners. 
In  the  Mclntyre  case  the  judgment  conforms  to  the  prayer  of 
the  complaint  and  the  findings  of  fact. 

The  contention  of  the  counsel  for  appellant  in  his  first  point 
is  that  the  plaintiffs  failed  to  make  out  a  cause  of  action  and 
that  the  complaint  should  have  been  dismissed ;  nearly  his 
entire  brief  is  an  effort  to  show  a  complete  failure  of  proof, 
and  that  the  undisputed  facts  support  the  defendant's  position. 
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As  the  Appellate  Division  has  nnanimoiisly  decided  that 
there  was  evidence  supporting  or  tending  to  sustain  the  find- 
ings of  fact,  and  this  action  of  the  court  below  appears  upon 
the  face  of  its  order,  we  cannot  examine  the  questions  of  fact 
so  ably  argued  by  appellant's  counsel. 

No  exceptions  to  the  admission  or  rejection  of  evidence 
seem  to  us  as  worthy  of  comment  except  two,  which  we  will 
briefly  consider. 

At  the  trial  two  maps  of  the  loctuf  in  quo  were  offered  in 
evidence  by  the  plaintiffs  and  received  over  the  objection  and 
exception  of  the  defendant;  one  is  known  as  the  Witmer 
map,  made  in  1853  and  filed  in  the  clerk's  ofiice  of  Niagara 
county  in  1855 ;  the  other  is  known  as  the  Emslie  map,  made 
in  1856  and  filed  in  1872.  The  defendant  claims  title  in  its 
answers,  alleging  it  to  be  "exclusive  of  any  other  claim, 
founding  such  claim  upon  a  written  instrument  or  instruments 
as  being  a  conveyance  or  conveyances  of  the  said  premises,  or 
upon  the  decree  or  judgment  of  a  competent  court,"  etc.  In 
other  words,  the  defendant  relies  on  two  sources  of  title,  (1)  a 
judgment  and  sale  in  a  foreclosure  suit,  and  (2)  upon  con- 
demnation proceedings. 

It  is  to  be  borne  in  mind,  as  already  pointed  out,  that  the 
cases  at  bar  were  tried  together,  and  if  the  maps  in  question 
were  material  in  either  case,  for  any  purpose,  the  exceptions 
fail,  as  the  ground  of  objection  is  the  general  statement  that 
they  were  incompetent,  immaterial  and  improper. 

As  to  the  Witmer  map  made  in  1853  and  filed  in  1865.  It 
appears  that  the  condemnation  proceedings  were  instituted  in 
1853,  and  the  report  of  the  commissioners  was  not  confirmed 
until  September,  1858.  It  is  clear  that  this  map  filed  in  1855 
could  have  no  effect  upon  the  regularity  of  the  condemnation 
proceedings  begun  in  1853. 

The  referee  found,  however,  that  the  defendant  acquired 
no  title  by  the  condemnation  proceedings,  as  they  were  never 
completed  by  the  payment  of  the  amount  awarded ;  that  there 
was  no  evidence  of  the  deposit  of  the  amount  awarded  in  the 
savings  bank,  or  payment  thereof  to  the  parties  entitled 
thereto.  In  view  of  this  latter  finding  of  fact,  which  is  con- 
clusive on  the  defendant  in  this  court,  the  bearing  of  the  map 
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of"  1853  on  the  condemnation  proceedings  and  its  admission  in 
evidence  are  unimportant. 

The  next  question  is,  whether  the  map  of  1853  was  compe- 
tent, assuming  defendant  relies  upon  its  foreclosure  title  ?  In 
October,  1858,  about  a  month  after  the  confirmation  of  the 
report  of  the  commissioners  in  the  condemnation  proceedings, 
De  Veaux  College  conveyed  to  one  Robert  B.  Potter  the 
premises  now  in  dispute,  describing  in  the  deed  the  easterly 
line  of  the  property  as  "  running  nortli  nineteen  degrees,  east 
along  the  center  of  a  sixty-six  foot  highway  called  Railroad 
Avenue  to  the  north  line  of  said  lot  number  thirty-five." 
Potter  gave  a  purchase-money  mortgage  to  De  Veaux  College 
which  was  subsequently  foreclosed  and  title  duly  passed  to  a 
purchaser.  It  is  this  title  the  defendant  rests  upon  if  the  con- 
demnation proceedings  are  irregular.  In  the  deed  to  Potter, 
De  Veaux  College  recognized  tlie  existence  of  Railroad 
avenue,  and  it  must  be  regarded  as  between  the  parties  to 
this  conveyance  and  those  claiming  under  them,  as  creating 
an  easement  for  the  purposes  of  access.  {Bissell  v.  iT.  Y. 
a  IL  It.  Co,,  23  N.  Y.  61;  Wiggins  v.  McClmry,  49 
N.  Y.  346 ;  Taylor  v.  Hopper,  62  N.  Y.  649 ;  Matter  of 
Eleventh  Avenue,  81  N.  Y.  436 ;  Ilennessy  v.  Murdoch,  137 
N.  Y.  317;  Lord  v.  Atkina,  138  N.  Y.  184,  191.)  In  view 
of  this  conveyance  it  was  competent  for  plaintiff  Mclntyre  to 
offer  this  map  as  bearing  upon  his  rights  as  an  abutting  owner 
and  grantee  under  De  Veaux  College. 

It  remains  to  consider  whether  the  Emslie  map  of  premises 
in  question,  made  in  1856  and  filed  in  1872,  was  competent 
for  any  purpose  in  either  suit.  The  plaintiff  Mclntyre  in 
proving  his  title  as  an  abutting  owner  put  in  evidence  a  deed 
from  De  Veaux  College  to  himself,  dated  June  19,  1890, 
which  described  the  premises  conveyed  by  reference  to  the 
Emslie  map.  The  record  discloses  that  De  Veaux  College 
executed  one  hundred  and  fifty-six  conveyances  to  different 
purchasers  by  referring  to  the  Emslie  map.  It  is  clear  that 
this  map  was  not  only  competent,  but  absolutely  essential  in 
proving  Mclntyre's  title,  as  his  deed  was  meaningless  without 
it.  As  there  was  no  error  in  adnjitting  in  evidence  the  maps 
in  question,  and  as  we  find  no  valid  exceptions  in  the  record, 
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the  jadgments  appealed  from  should  be  respectiyely  affirmed 
with  costs. 

O'BbikNjJ.  (dissenting.)  The  leading  and  important  fact 
in  this  case  is  that  the  defendant  is  in  possession  of  a  parcel  of 
land,  within  the  corporate  limits  of  the  plaintiff,  upon  which 
it  has  constructed  its  railroad  and  laid  down  ties  and  tracks 
and  has  been  for  many  years  in  the  enjoyment  and  use  of  the 
same  for  railroad  purposes.  It  claims  to  be  the  absolute 
owner  of  this  land  having  acquired  and  paid  for  it  in.  con- 
ormity  with  law.  The  plaintiff  claims  that  the  land  is  a 
public  street  and  that  the  defendant  in  using  it  for  railroad 
purposes  is  a  trespasser.  This  claim  has  been  sustained  by 
the  judgment  of  the  courts  below. 

The  question  presented  by  this  appeal  is  whether  the  judg. 
ment  h^is  any  legal  basis  upon  which  to  rest.  It  enjoins  the 
defendant  from  maintaining  its  railroad  tracks  upon  the  land 
and  adjudges  that  the  locus  in  quo  is  a  public  highway.  It 
will  be  seen  that  the  action  is  one  in  equity  in  which  nothing 
but  equitable  relief  is  demanded  or  granted. 

It  might  be  inferred  from  the  discussion  in  the  courts  below 
that  the  action  was  one  for  the  recovery  of  real  property,  or 
at  least  for  the  purpose  of  trying  the  title  to  land,  but  it  will 
be  seen  from  an  inspection  of  the  complaint  that  such  is  not 
^  the  fact.  The  sole  purpose  of  the  action  is  to  restrain  the 
defendant  from  violating  a  municipal  ordinance.  The  com- 
plaint alleges  that  the  common  council  has  received  authority 
from  the  legislature  to  enact  ordinances  forbidding  obstruc- 
tions in  the  public  streets  and  to  enforce  such  ordinances  by 
injunction.  That  it  has  in  pursuance  of  this  authority  enacted 
an  ordinance  forbidding  all  persons  from  obstructing  the 
streets  and  the  com])laint  then  proceeds  to  show  that  the 
defendant  has  violated  it  by  maintaining  its  railroad  tracks 
upon  the  land  in  question  which  is  described  as  a  street.  The 
defendant  denies  that  any  such  authority  was  ever  conferred 
upon  the  common  council  and  it  denies  that  any  such  ordi- 
nance was  ever  enacted  or  existed.  This  reference  to  the 
pleadings  will  serve  to  give  us  a  clear  view  of  the  theory  of 
the  action   and  disclose   the  principles  upon  which  it  was 
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fouuded.  It  is  based  wholly  upon  a  mnnicipal  ordinance  and 
the  relief  sought  and  granted  is  an  injunction  to  restrain  the 
defendant  from  violating  it.  At  the  outset  there  wonld 
seem  to  be  a  fatal  infirmity  in  the  judgment  since  there  is  no 
finding  in  the  record  that  any  such  power  was  ever  conferred 
upon  the  common  council  or  that  any  such  ordinance  was  ever 
enacted  or  existed.  Thus  the  fundamental  fact  upon  whidi 
the  action  is  based  was  not  found  by  the  learned  referee. 

If  the  fact  had  been  found  another  question  would  arise 
concerning  the  meaning  and  construction  of  such  an  ordinance. 
Granting  that  it  is  competent  for  the  legislature  to  confer 
power  upon  the  plaintiff  to  appeal  to  a  court  of  equity  to 
enjoin  the  violation  of  its  own  by-laws,  forbidding  the  obstruc- 
tion of  streets,  that  power  could  not  well  apply  to  acts  done 
by  private  individuals  or  corporations  upon  their  own  lands 
or  upon  lands  to  which  they  claimed  title  and  held  the  posses- 
sion. The  plaintiflF  cannot,  under  the  color  of  enforcing  an 
ordinance  against  obstructing  streets,  bring  the  defendant 
into  a  court  of  equity  to  try  the  title  to  the  land  upon  which 
it  is  operating  its  railroad  and  procure  a  judgment  ejecting 
it  from  the  use  and  possession.  That,  however,  is  substan- 
tially what  has  been  done  in  this  case.  It  may,  I  think,  be 
stated  as  a  general  proposition,  applicable  to  this  case,  that  a 
party  in  possession  of  real  property,  claiming  to  own  it  under 
a  record  title,  free  from  every  lien  or  easement,  cannot  be 
ousted  from  the  possession  otherwise  than  by  an  action  at  law 
to  recover  it  and  in  wliich  the  defendant  is  entitled  to  the  con- 
stitutional right  of  trial  by  jury  and  the  two  new  trials 
secured  to  him  by  statute*  (Code,  sec.  1525.)  But  the  judg- 
ment in  this  case  has  ejected  the  defendant  from  the  use  and 
possession  of  the  land  in  question  as  completely  and  effectually 
as  if  it  was  the  regular  action  at  law  for  the  recovery  of  real 
property  and  the  defendant  has  never  had  and  never  can  have 
the  benefit  of  those  legal  principles  which  enable  every  owner 
of  land  to  defend  the  title  and  possession. 

This  proves  that  the  present  action  is  based  upon  a  theory 
radically  erroneous.  It  is  not  difficult  to  point  out  the  error 
in  which  the  action  was  conceived.  It  was  projected  upon 
the   theory   that  under  a  delegated  power   to   restrain   the 
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obfitmction  of  streets,  the  plaintiff  may,  in  a  court  of  equity, 
assail  the  title  and  possession  of  every  owner  or  occupant  of 
land  which  it  may  claim  or  allege  to  be  a  public  street, 
although  such  occupant  can  show,  as  was  shown  in  this  case, 
not  only  actual  possession  for  a  long  period  of  time  but  a 
clear  record  title.  If  the  right  of  the  plaintiff  to  appeal  to  a 
court  of  equity  to  restrain  encroachments  upon  or  obstructions 
in  streets  exists  at  all,  plainly  it  must  be  limited  to  cases 
where  there  is  no  substantial  dispute  as  to  the  existence  of 
the  street  in  fact  oi'  in  law,  or  the  right  of  the  city  to  the  con- 
trol and  possession  of  the  land  within  its  boundaries.  This 
power  cannot  be  used  to  try  disputed  titles  or  to  determine 
adverse  rights.  {Patterson^ a  Appeal^  129  Penn.  St.  109 ; 
Lanterman  v.  TheB,  Sail/way  Co.^  28  N.  J.  Eq.  1 ;  Morris 
Canal  ds  B.  Co,  v.  Central  R.  li.  Co.,  16  N.  J.  Eq.  419 ; 
Ches,  <&  Ohio  Canal  Co.  v.  Young,  3  Md.  480;  Lewis  on 
Em.  Domain,  §  663.)  If  the  judgment  in  this  case  is  to 
stand,  the  defendant  has  lost  the  land  in  question  through  a 
proceeding  in  which  there  is  no  right  to  a  jury  trial  or  to  any 
new  trial  under  the  statute.  It  is  not  claimed  that  the  land 
in  question  is  or  ever  was  a  street  in  fact  nor  that  it  was  ever 
laid  out,  opened  or  used  as  such.  The  most  that  is  claimed 
is  that  the  city  is  entitled  to  have  a  street  at  the  point.  The 
defendant  denies  this  and  asserts  that  it  owns  the  land.  It  is 
a  dispute  involving  nothing  but  the  title  and  right  to  the  pos- 
session of  a  strip  of  land  thirty-three  feet  wide.  There  is  no 
allegation  or  claim  of  irreparable  injury,  multiplicity  of  suits, 
or  other  grounds  of  equitable  jurisdiction.  The  purpose  of 
the  action  is  to  obtain  a  perpetual  injunction  against  the 
defendant  restraining  it  from  using  this  part  of  its  roadbed  in 
order  that  the  plaintiff  may  use  the  land  for  a  street.  The 
only  question  involved  is  the  legal  title  of  the  defendant  to 
the  land.  I  am  not  aware  of  any  precedent  for  such  an  action 
and  I  doubt  if  any  can  be  found,  but  the  precedents  and 
authorities  against  it  are  numerous.  {Rozell  v.  Andrews,  103 
N,  Y.  150 ;  T.  ds  £.  R.  R.  Co.  v.  B.,  H.  T.  <&  W.  Ry.  Co., 
86  N.  Y.  107,  126-129 ;  McHenry  v.  Jewett,  90  N.  Y.  68 ; 
Moore  v.  Brooklyn  City  R.  R.  Co.,  108  N.  Y.  104 ;  Thomas 
Y.  M.  M.  P.  Un  ion,  121  N.  Y.  45-62 ;  MacLaury  v,  Hart^  121 
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N.  Y.  636.;  Health  BepL  v.  Purdon,  99  N.  Y.  237 ;  Drake  v. 
II  R,  B.  H.  Co.,,n  Barb.  508 ;  Hamilton  v.  N.  T.  <&  H  H.  R. 
Co.,  9  Paige,  171 ;  Atty.-Gen.  v.  Heislum,  18  N.  J.  Eq.  410 ; 
Brass  v.  Rathione,  153  N.  Y.  435;  Schneider  v.  City  of 
Rochester,  155  N,  Y.  619.)  The  judgment  in  this  case  was 
an  injunction,  prohibitive  and  mandatory,  without  any  fact^ 
to  sustain  it.  But  as  I  understand  the  complaint,  the  plain- 
tiff's counsel  does  not  claim  any  right  to  a  perpetual  injunc- 
tion, or  to  try  the  question  of  title,  or  determine  a  naked  legal 
right  in  this  form  of  action  under  the  general  doctrines  and 
jurisdiction  of  equity  but  only  in  virtue  of  a  local  statute 
empowering  the  city  to  enact  ordinances  to  restrain  the 
obstruction  of  its  streets.  The  absence  of  any  finding  by  the 
referee  with  respect  to  the  existence  either  of  such  a  statute 
or  such  an  ordinance  is  quite  significant.  It  would  be  quite 
remarkable  if  the  common  council  of  a  city  assumed  to  regulate 
the  pix)cedure  of  the  courts  for  enforcing  their  own  ordinances 
and  still  more  remarkable  if  it  should  be  found  that  the  legisla- 
ture conferred  upon  that  body  any  such  extraordinary  power. 
The  facts  of  this  case  as  found  will  not  only  make  these 
views  clearer  but  will  disclose  other  theories  upon  which  the 
learned  counsel  for  the  plaintiff  relied  and  which  were  evi- 
dently adopted  by  the  learned  referee.  It  is  found  that  the 
defendant  is  the  successor  in  interest  of  the  Niagara  Falls  and 
Xiake  Ontario  Railroad  Company,  a  corporation  organized 
about  the  year  1853,  and  is  possessed  of  all  the  rights  that  the 
latter  acquired  to  the  land  in  question.  That  railroad  went 
into  possession  of  the  locus  in  quo  as  early  as  the  year  1853 
and  ever  since  that  time  it  has  been  held  and  possessed  as  rail- 
j-oad  property  in  some  form.  It  is  also  found  that  on  the  14tli 
day  of  June,  1853,  the  above-named  railroad  presented  a  veri- 
fied petition  to  the  Supreme  Court,  sufficient  in  form  and  sub- 
stance to  authorize  the  taking  of  land  for  its  use.  That  com- 
missioners were  appointed  to  determine  the  value  of  the  land 
to  be  taken  and  such  proceedings  were  thereupon  had  that  on 
the  9th  day  of  September,  1858,  a  final  order  and  judgment 
.was  entered  condemning  about  twenty-eight  acres  and  a  half 
of  land  of  which  the  locus  in  quo  was  a  part.  The  judgment 
record  shows  that  the  commissionere  awarded  to  the  owner, 
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the  executors  and  trustees  of  the  will  of  Samuel  De  Veaux 
deceased,  the  sum  of  $11,800  and  that  they  alone  were  inter- 
ested in  the  land  and  the  award.  The  order  was  entered  by 
the  consent  of  all  the  parties  and  confirmed  the  report  of  the 
commissioners  and  contained  the  following  clause :  "  And 
that  the  balance  of  moneys  thereby  awarded  or  not  yet  paid 
be  paid  to  Elijah  Ford,  Esq.,  or  if  he  declines  to  receive  the 
same,  be  deposited  in  the  Erie  County  Savings  Bank  to  the 
credit  of  the  ownei^s  of  said  premises,  and  that  the  right  to  the 
said  premises  of  the  said  Company  be  and  the  same  is  hereby 
in  all  things  confirmed."  There  are  two  or  three  things 
apparent  from  this  provision  in  the  order  that  should  here  be 
noted.  (1)  It  provides  for  the  payment  or  deposit  of  the 
balance  of  the  award  unpaid  without  stating  what  that  balance 
was  or  the  amount.  (2)  It  prescribes  no  time  within  which 
payment  or  deposit  was  to  be  made.  (3)  The  railroad,  being 
in  possession,  its  right  to  the  possession  was  thereby  confirmed 
by  the  consent  of  the  owners  of  the  land  and  the  parties 
interested  in  the  award. 

This  record  of  a  judicial  proceeding  to  take  lards  for  pubUc 
use  establishes  absolute  title  in  the  defendant  of  the  locvs  in 
quo  at  the  date  of  its  entry.  It  is  not  claimed  that  the  plain- 
tiff or  the  then  village,  its  predecessor,  had  then  acquired  any 
right  in  a  foot  of  this  land  for  street  or  other  purposes. 
Whatever  right  or  color  of  right  the  municipality  has  to  claim 
any  part  of  this  land  accrued  many  years  afterwards.  It  is 
perfectly  obvious  that  no  court  can  condemn  the  defendant  as 
a  trespasser  for  insisting  upon  the  use  of  this  land,  and  all  of 
it,  for  railroad  purposes  without  overthrowing  in  some  way 
this  judgment  record  of  its  title  and  right.  But  it  has  been 
held  that  the  defendant  must  cease  to  operate  a  railroad  upon 
this  land  for  the  reason  that  the  plaintiff  has  a  superior  title  to 
its  use  as  a  street.  The  courts  below  have  nullified  the  recbrd 
and  refused  to  give  it  any  effect  whatever.  The  process 
through  which  that  result  was  accomplished  is  very  simple  and 
may  be  stated  in  a  few  words.  It  was  held  that  since  the 
defendant  failed  to  prove  at  the  trial  that  the  balance  of  the 
award  was  paid  or  deposited  as  provided  by  the  order  it  took 
no  title  under  the  proceeding. 
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If  that  question  was  in  the  case  at  all  it  is  evident  that  the 
learned  referee  proceeded  upon  an  erroneous  theory  with 
respect  to  the  burden  of  proof.  The  judgment  is  not  attacked 
directly  but  collaterally.  It  is  not  attacked  by  any  one  who 
owned  the  land  when  condemned  or  by  any  one  who  has  or 
ever  had  any  interest  in  the  award  or  any  one  who  claims 
under  the  De  Veaux  estate  by  any  prior  grant  or  right.  The 
point  is  raised  by  the  plaintiff,  a  stranger  to  the  whole  pro- 
ceeding, in  an  action  to  restrain  the  obstruction  of  a  street. 
It  may  bo  asked  how  does  it  concern  the  plaintiff  recently 
incorporated,  when  invoking  the '  power  of  a  court  of  equity 
to  enforce  one  of  its  ordinances  whether  some  unknown  bal- 
ance of  the  award  was  paid  or  not  ?  What  has  the  plaintiff  to 
do  with  that  question  ?  How  can  such  an  issue  be  projected 
into  a  suit  in  equity  to  enforce  a  city  ordinance  the  terms  of 
which  or  the  power  to  enact  which  is  not  disclosed  by  any 
finding  in  the  case  ?  Moreover  it  is  not  alleged  that  tiie award 
was  7iot  paid  nor  is  that  negative  fact  found.  What  the  ref- 
eree found,  if  he  found  anything,  was  that  there  was  no  proof 
whatever  on  that  subject.  But  the  law  settles  the  question 
without  any  proof.  The  original  taking  and  appropriation  of 
the  land  followed  by  possession  for  more  than  forty  years  for 
railroad  purposes  without  any  claim  by  any  one  that  the  award 
was  not  paid  creates  an  irresistible  presumption  that  it  uxis 
paid.  It  would  be  an  intolerable  evil  if  evgry  stranger  who 
happens  to  have  a  litigation  with  a  railroad  concerning  the 
title  or  possession  of  its  roadbed  after  a  use  of  half  a  century 
could  put  the  company  to  proof  of  actu^  payment  in  order  to 
protect  the  right  of  possession.  It  would  be  impossible  in 
roost  cases  to  comply  with  such  a  rule.  The  question  in  my 
^'opinion  was  not  in  the  case  at  all,  but  if  it  was  the  burden  of 
establishing  non-payment  was  on  the  plaintiff  and  in  the 
absence  of  any  specific  finding  to  that  effect  the  question  is 
eliminated  from  the  case. 

The  erroneous  theory  in  which  this  action  was  conceived 
and  upon  which  it  has  been  carried  to  a  successful  conclusion 
will  appear  in  a  still  clearer  light  by  reference  to  the  real 
ground  upon  which  the  plaintiff  claims  that  the  defendant's^ 
roadbed  is  a  public  street.    If  the  land  in  question  had  ever 
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been  dedicated  as  a  street  or  acquired  in  any  way  by  the  plain- 
tiff for  that  purpose  that  important  fact  was  susceptible  of 
some  clear  and  definite  statement.  The  plaintifiPs  counsel 
and  certainly  the  learned  referee,  could  have  informed  us  in 
plain  terms  just  when  and  how  it  became  a  street.  When  we 
turn  to  the  record  we  find  nothing  on  the  subject  but  a  state- 
ment so  vague  that  it  really  amounts  to  nothing  as  against  the 
defendant.  All  we  can  learn  from  the  complaint  is  embraced 
in  the  allegation  "  that  on  the  17th  day  of  March,  1892,  and 
for  a  long  time  prior  thereto  a  public  street  or  avenue  had 
existed  "  at  the  point  in  question.  It  is  perfectly  evident  that 
the  land  in  question,  acquired  by  the  defendant  under  con- 
demnation proceedings  commenced  in  June,  1853,  and  con- 
firmed in  September,  1858,  could  not  be  converted  into  a  street 
in  March,  1892,  without  the  defendant's  consent  or  some  action 
or  legpJ  proceeding  on  the  part  of  the  plaintiff  to  acquire  the 
land  subsequent  to  the  defendant's  proceedings,  and  nothing 
of  that  kind  is  claimed  or  pretended.  The  real  claim  of  the 
plaintiff  that  the  railroad  bed  is  a  street  must  therefore  have 
been  concealed  in  the  convenient  phrase  "  a  long  time  prior 
theretOy^  which  means,  of  course,  prior  to  1892  but  not  neces- 
sarily prior  to  1858,  when  the  defendant's  title  was  perfected. 
The  findings  of  the  learned  referee  are  entirely  silent  with 
respect  to  the  important  fact  necessary  to  the  support  of  the 
judgment,  that  is,  when  and  by  what  proceeding  or  grant  prior 
to  the  defendant's  title,  conclusively  established  by  the  judg- 
ment record  of  September,  1858,  this  land  was  converted  into 
a  street.  He  does  indeed  find  as  a  "  conclusion  of  law  "  that 
the  locus  in  quo  was  dedicated  as  a  street  in  1853  but  no  fact 
is  stated  or  found  upon  which  that  conclusion  can  rest  and 
hence  it  is  of  no  importance.  It  is  a  question  as  to  which  of 
the  parties  has  the  prior  and  superior  right  to  the  land.  We 
know  precisely  when  and  how  the  defendant's  title  accrued 
and  that  title  cannot  be  destroyed  by  vague  and  cloudy 
assertiotis. 

I  have  thus  far  dealt  with  some  of  the  features  of  this  case 
that  are  important  to  keep  in  view  in  order  to  consider 
another.  The  learned  counsel  for  the  plaintiff  lays  great  stress 
upon  the  fact  that  the  decision  of  the  court  below  was 
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uhaninK/us.  So  it  was,  and  it  seems  to  be  assumed  that  in  a 
case  concerning  the  title  and  right  to  tlie  possession  of  land, 
resting  entirely  upon  record  evidence  or  undisputed  facts,  this 
court  is  deprived  of  all  power  to  determine  whether  the  land 
belongs  to  the  plaintiff  or  to  the  defendant  when  all  the  judges 
beloAV  have  concurred  in  a  judgment  which  ousts  the  defendant 
from  the  possession  and  gives  it  to  the  plaintiff.  This  view  of 
the  law  is  clearly  incorrect  This  court  has  the  power  and  it  is 
its  duty  to  determine  the  construction  and  legal  effect  of  every 
record  and  written  instrument  produced  at  the  trial  or  involved 
in  the  decision  of  the  referee.  In  so  far  as  a  case  rests  upon 
facts  that  were  in  dispute  the  unanimous  affirmance  of  these 
fatts  below  conclude  this  court.  In  so  far  as  it  rests  upon  the 
law  or,  what  is  the  same  thing,  upon  the  meaning,  construction 
and  legal  effect  of  records  and  written  instruments,  muniments 
of  title,  all  these  questions  are  before  us.  Indeed  the  deter- 
mination of  such  questions  is  the  peculiar  function  of  this 
court.  If  the  report  of  the  learned  referee  is  examined  and 
the  discussion  in  the  court  below  on  the  appeal  carefully  read, 
it  will  be  seen  that  they  contain  nothing  material  to  the  case 
except  conclusions  deduced  from  records  and  written  instru- 
ments. The  unanimous  decision,  however,  is  a  double-edged 
sword  that  in  this  case  is  quite  as  dangerous  to  the  plaintiff  as 
to  the  defendant.  We  have  seen  that  the  burden  of  over- 
throwing the  judgment  record  in  the  condemnation  proceed- 
ings  by  proof  that  the  award  was  not  paid  was  on  the  plain- 
tiff. The  referee  found  that  there  was  no  evidence  on  that 
subject  and  a  statement  in  the  decision  of  a  court  or  referee 
that  there  was  no  evidence  on  a  material  question  has  been 
held  to  be  a  finding  of  fact.  {Brokmv  v.  Duffy^  165  N.  Y. 
891.)  Hence  it  has  been  unanimously  decided  that  an  import- 
ant negative  fact,  essential  to  the  plaintiff's  case,  is  unproven. 
No  review  of  this  case  would  be  just  to  the  parties  or  the 
court  without  a  clearer  and  more  ample  statement  of  the  plain- 
tiff's contention  in  this  case  and  of  the  reasons  and  grounds  of 
the  claim  made  in  its  behalf  that  the  land  in  question  has  been 
dedicated  as  a  public  street.  There  is  no  finding  in  the  record 
from  which  we  can  learn  how  or  when  the  idea  that  the  land 
in  question  was  a  street  ever  originated,  but  we  do  know  from 
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the  argument  of  the  plaintiff's  counsel  and  the  proceedings  at 
the  trial  where  the  starting  point  is  to  be  found. 

(1)  It  appears  that  in  December,  1855,  while  the  condem- 
nation proceedings  were  pending,. and  more  than  two  years 
after  they  had  been  commenced,  a  surveyor  named  Witraer 
filed  a  map  in  the  county  clerk's  office  intended  to  represent 
a  village  to  be  called  '^  Belle vue."  On  this  map  a  large  tract 
of  land  is  described  as  "  Railroad  Grounds  "  bounded  on  the 
east  by  a  paper  street  described  as  "  Railroad  Avenue."  At 
tlie  trial,  the  author  of  this  map,  over  eighty  years  of  age,  was 
called  by  the  plaintiff  as  a  witness  and  testified  that  when  he. 
made  the  map  there  were  in  fact  no  streets  on  the  land  but 
"  they  were  put  on  paper  merely  as  a  project."  -  It  needs  no 
argument  to  prove  that  a  map  filed  by  a  surveyor  as  a  plan 
for  a  future  village  in  anticipation,  he  having  no  title  to  or 
interest  in  the  land  represented,  is  no  competent  proof  that 
the  land  described  or  represented  thereon  as  streets  has  been 
dedicated  by  the  owners  to  the  public.  Much  less  does  it 
prove  or  tend  to  prove  that  the  public  ever  accepted  it. 
Hence  Witmer's  map  did  not  prove  or  tend  to  prove  that  the 
lands  of  the  De  Yeaux  estate  represented  had  been  dedicated 
to  the  public  as  streets  and  yet  it  was  offered  and  received  for 
that  purpose  and  is  the  basis  of  the  plaintiff's  claim.  It  is  the 
first  document  in  which  the  land  in  question  is  described  or 
represented  as  a  street.  When  offered  it  was  objected  to  by 
the  defendant's  counsel  as  incompetent,  but  the  objection  was 
overruled  and  there  was  an  exception.  This  ruling  was  error. 
It  should  have  been  excluded  since  it  not  only  appeared  to 
have  been  filed  more  than  two  years  after  the  commencement 
of  the  proceedings  by  the  railroad  to  condemn  the  land,  but 
was  not  even  claimed  to  be  the  act  of  any  one  who  owned  or 
had  any  interest  in  the  land.  It  was  no  more  competent  to 
prove  the  fact  that  the  owner  had  dedicated  the  land  in  ques- 
tion to  the  public  as  a  street  than  it  was  to  prove  that  he  had 
dedicated  the  rest  of  the  twenty-eight  acres,  represented  as 
railroad  grounds,  to  the  railroad  for  its  use. 

(2)  The  plaintiff  also  offered  another  map  made  by  another 
surveyor,  one  Emslie,  filed  June  19, 1872,  nearly  twenty  years 
after  the  commencement  of  the  condemnation  proceedings 
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under  which  the  defendant  claimed  title,  upon  which  a  street 
was  represented  east  of  the  railroad  property,  as  in  the  other 
map,  but  the  center  line  of  the  street  was  indicated.  This 
map  was  received  under  objection  and  exception.  It  was  not 
shown  to  have  emanated  from  the  railroad  or  any  one  who 
had  any  interest  in  the  land  in  question.  This,  very  obviously, 
could  not  prove  or  tend  to  prove  the  dedication  in  1872  of 
lands  taken  for  railroad  purposes  under  proceedings  com- 
menced in  1853  and  confirmed  in  1858.  No  one,  of  course, 
could  dedicate  the  defendant's  land  without  its  consent. 

(3)  The  next  link  in  the  chain  of  plaintiffs  title  to  the  land 
in  controversy  is  quite  important,  since  it  reveals  and  places 
in  a  very  clear  light,  not  only  the  origin  of  this  action,  but 
the  lax  theories  upon  which  the  judgment  in  this  case  rests. 
On  the  16th  day  of  March,  1895,  nearly  forty  years  after  the 
piece  of  land  in  question  had  been  condemned  and  appropri- 
ated by  the  railroad,  De  Veaux  College  and  seven  private 
individuals  presented  a  paper  to  the  plaintiffs  common  coun- 
cil stating  that  tliey  "  hereby  determine  to  lay  out  and  open 
upon  our  lands  a  public  street,"  etc.,  describing  the  land  in 
question.  The  street  was  to  be  sixty  feet  wide  and  five  hun- 
dred and  thirty  feet  long  and  they  gave  and  granted  to  the 
city  all  their  title  to  the  land  to  be  used  and  enjoyed  by  the 
city  as  a  public  street.  It  appears  from  the  evidence  that  this 
projected  street  was  to  be  a  cvl  de  sac  with  a  hotel  at  one 
end  and  the  railroad  property  at  the  other  but  it  included  the 
land  in  question.  The  common  council  at  once  resolved 
^^  that  the  dedication  of  said  street  be  accepted  "  and  that  the 
city  attorney  be  directed  to  commence  an  action  against  the 
defendant  enjoining  it  from  the  use  of  the  land  "^o  test  tlie 
ownership  of  said  streetP  It  was  resolved  at  the  same  time 
that  the  city  engineer  be  directed  to  "  line  up  "  and  "  stake 
off "  the  street  so  dedicated  without  delay.  This  is  the  only 
public  act  looking  towards  a  dedication  or  acceptance  by  the 
city  of  the  land  in  question  as  a  street  to  be  found  in  the 
whole  record  and  it  seems  to  be  supposed  that  the  proceeding 
had  sonae  effect  upon  the  defendant's  title  under  the  con- 
demnation proceedings.  There  is  not  in  the  record  any  alle- 
gation, proof  or  finding  of  the  one  fact  which  is  indispensable 
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to  the  support  of  the  jndgmeut,  and  that  is  that  at  some  time 
prior  to  the  condemnation  proceedings  the  land  was  legally 
dedicated  to  the  plaintifE  or  that  it  acquired  title  in  some  other 
way.  What  occurred  after  that  date  is  of  no  consequence, 
since  the  plaintiff  could  acquire  no  right  or  easement  then 
except  from  the  defendant. 

The  referee  has  found  that  the  land  was  dedicated,  without 
finding  when  or  in  wliat  way  or  by  whom  tlie  dedication  was 
made.  The  finding  is  therefore  one  of  law.  Dedication  when 
applied  to  land  is  a  species  of  grant  or  conveyance  by  which 
the  title  to  real  property  is  transferred  from  an  individual 
owner  to  the  public.  The  owner  of  the  property  must  do 
something  or  perform  some  act  in  order  to  constitute  any 
basis  for  such  a  change  of  title.  The  municipality  must  also 
do  something  in  order  to  manifest  its  acceptance  of  the  grant. 
When  the  necessary  acts  are  performed  on  both  sides,  then, 
and  not  until  then,  can  there  be  any  dedication.  The  referee 
has  not  found  any  of  these  acts  on  the  part  of  any  one  and 
hence  his  legal  conclusion  that  there  was  a  dedication  amounts 
to  nothing,  since  it  is  not  sustained  by  any  facts.  No  act 
done  subsequent  to  June  14,  1853,  when  the  railroad  com- 
menced the  condemnation  proceeding,  could  have  any  effect 
upon  the  title  thus  acquired.  (Laws  1854,  ch.  282,  sec.  6.) 
Not  only  must  there  be  mutual  acts  on  the  part  of  both  sides 
in  order  to  constitute  a  dedication,  but  such  acts  must  be  fol- 
lowed by  others.  The  statute  which  contains  the  Highway 
Law  reads  as  follows : 

"Every  highway  that  shall  not  have  been  opened  and' 
woi*ked  within  six  years  from  the  time  it  shall  have  been 
dedicated  to  the  use  of  the  public,  or  laid  out,  shall  cease  to  he 
a  highway^    (Sec.  99.) 

Sec.  100.  "All  lands  which  shall  have  been  ttsed  hy  the 
public  as  a  highway  for  the  period  of  twenty  years  or  more, 
shall  be  a  highway."    (Laws  of  1890,  ch.  568.) 

Thus  it  is  an  essential  element  in  the  process  of  converting 
real  property  into  a  public  highway  that  it  shall  have  been 
opened  and  worked  within  six  years  from  the  time  of  the  dedi* 
cation.  There  is  no  finding  in  this  case  that  the  locus  was 
ever  opened  or  worked  as  a  street.     The  referee  has  called  it 
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a  street,  but  has  found  no  fact  to  sustain  that  conclusion.  A 
jndgment  restraining  the  defendant  from  the  use  of  land  in 
its  possession  and  of  which  the  plaintiff  never  had  the  possee- 
sion,  is  not  supported  by  the  mere  assertion  that  the  land  is  a 
street.  {Speir  v.  T(mn  of  New  Utrecht,  121  N.  T.  429 ; 
People  V.  Underhill,  144  N.  Y.  324;  Palmer  v.  P aimer y 
150  N.  Y,  148 ;  Horey  v.  Vil.  of  Haverstraw,  124  N.  Y. 
277.)  It  having  been  found  by  the  referee  that  the  land  was 
included  within  the  boundaries  of  twenty-eight  acres  con- 
demned, and  appropriated  by  the  railroad  and  for  which  it 
was  ordered  by  the  court  to  ])ay  the  owner  $11,800,  the 
defendant  could  not  be  ejected  from  it  without  finding  soine 
fact  to  show  that  the  defe;idant  in  some  way  lost  the  right  of 
absolute  possession  and  the  plaintiff  gained  it.  The  court 
cannot  change  the  title  and  right  of  possession  1)y  designating 
the  locus  as  a  street. 

The  referee  has  confirmed  the  defendant's  title  under  the 
condemnation  proceedings  by  finding  another  fact  and  that  is 
that  in  May,  1853,  the  railroad  gave  a  blanket  mortgage  on 
all  of  its  property,  whether  then  existing  or  to  be  acquired  in 
the  future.  The  interest  which  it  subsequently  acquired  in 
this  land  by  the  judgment  in  condemnation  proceedings  passed 
under  the  lien  of  this  mortgage.  This  mortgage  was  subse- 
quently foreclosed  and  all  the  property  covered  by  it  conveyed 
by  the  sheriff  to  an  individual  in  the  interest  of  the  railroad 
and  by  him  through  various  mesne  conveyances  to  the  defend- 
ant. In  view  of  these  facts  it  is  difficult  to  see  how  the 
defendant  violated  any  of  the  plaintiff's  ordinances  by  insist- 
ing upon  the  right  to  occupy  land  that  its  predecessor  pur- 
chased and  paid  for. 

The  learned  court  below  sustained  this  judgment  upon 
grounds  that  remain  to  be  noticed.  It  did  not  adopt  either 
the  legal  theory  or  the  findings  of  fact  of  tlie  referee  but  dis- 
regarded important  findings  as  made  without  evidence,  made 
some  new  findings  and  finally  overthrew  the  legal  force  and 
effect  of  the  judgment  record  in  the  condemnation  proceed- 
ings. It  was  held  that  the  legal  effect,  operation  and  scope  of 
the  judgment  and  presumption  of  the  payment  of  the  award 
were  successfully  rebutted  and  changed  by  two  written  instni- 
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ments  subsequently  executed  aud  referred  to.  It  was  found 
that  the  railroad  at  or  about  the  time  of  the  commeDcement  of 
the  condemnation  proceedings  went  into  possession  and  that 
such  possession  and  the  long  period  of  time  following  created  a 
presumption  that  the  award  had  been  paid.  This  proposition, 
so  far  as  it  is  one  of  fact,  is  certainly  warranted  by  the  evi- 
dence and  so  far  as  it  states  a  legal  principle,  is  clearly  sound. 
{Terry  v.  N,  1\  O.  R.  R.  Co.,  22  Barb.  S74.)  But  the  learned 
court  held  that  the  findings  of  the  referee  as  to  the  execution 
of  the  blanket  mortgage,  the  foreclosure  thereof  and  convey- 
ance on  the  sale  by  the  referee  to  Potter  and  the  transfer  of  his 
title,  through  the  several  mesne  conveyances,  to  the  defendant, 
were  not  supported  by  any  evidence.  These  important  find- 
ings which  showed  title  in  the  defendant  as  of  a  date  long 
prior  to  any  claim  or  suggestion  from  any  source  that  the 
locus  was  burdened  with  any  easement,  were  thus  eliminated 
from  the  case.  It  is  quite  true,  as  the  learned  court  held,  that 
there  is  not  in  the  case  any  testimony  or  document  from  which 
these  facts  could  have  been  found,  but  there  is  at  the  end  of  it 
a  stipulation  by  the  respective  attorneys  to  the  effect  that 
these  findings  are  all  supported  by  proof  not  printed  in  the 
record.  The  error  in  that  regard  is  to  be  attributed  to  the 
manner  in  which  the  case  is  made  up.  It  may  not  be  amiss 
to  suggest  here  that  a  point  upon  which  the  learned  counsel 
for  the  plaintiff  lays  great  stress,  namely :  that  the  findings 
of  the  referee  were  unanimously  atfirmed,  is  not  justified  by 
the  record.  What  the  learned  court  below  held  was  that  cer- 
tain facts  found  by  the  referee  were  supported  by  evidence 
and  certain  other  facts  so  found  were  not.  The  findings  of 
the  referee,  therefore,  were  not  unanimously  affirmed  nor 
affirmed  at  all.  Some  of  them  were  affirmed  and  others 
rejected,  and  in  this  condition  of  the  case  it  is  difficult  to  see 
how  that  provision  of  the  Constitution  and  the  statute  has  any 
application.  But  the  question  whether  the  judgment  record 
in  the  condemnation  proceedings  has  been  affected  or  changed 
by  the  written  instruments  subsequently  executed  and  in 
regard  to  the  rights  of  the  defendant  under  that  record,  is 
clearly  a  question  of  law  and  this  judgment  must  stand  or  fall 
upon  the  proposition  that  no  title  passed  to  the  defendant 
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under  it,  for  the  reason  that  the  award  was  not  paid.  The 
award  amounted  to  a  large  sam  of  money  and  belonged  to 
De  Veaux  College.  The  proposition  assumes  that  the  officers 
of  that  institution  have  never  demanded  or  collected  it, 
although  it  is  over  forty  years  since  it  became  payable.  It 
also  assumes  that  the  various  railroad  corporations  that  have 
been  in  possession  of  the  property  during  all  this  time  never 
paid  or  deposited  the  money  as  directed  by  the  court  or  other- 
wise. No  reasonable  mind  can  fail  to  see  that  to  reason  and 
argue  from  such  premises  is  to  build  up  a  pure  fiction.  Fic- 
tions are  sometimes  resorted  to  by  courts  to  protect  rights  or 
to  prevent  wrong  but  never  for  the  purpose  of  depriving  one 
person  of  his  property  in  order  to  give  it  to  another.  It  must 
be  admitted  from  the  terms  of  the  judgment  that  a  part  of 
the  award  was  paid  before  the  record  was  filed.  The  court 
below  found  and  held  that  the  railroad  was  in  possession  dur- 
ing the  pendency  of  the  proceeding  with  the  owner's  consent 
and  this  right  to  the  property  was  confirmed  by  the  terms  of 
the  order,  the  owner  consenting.  The  title  therefore  passed 
to  the  railroad  subject  to  a  vendor's  lien  in  the  college  for  any 
part  of  the  award  that  remained  unpaid.  The  college  from 
the  moment  of  the  entry  of  the  judgment  had  no  other 
interest  in  the  land  and  could  dedicate  no  part  of  it  for 
streets  without  the  consent  of  the  railroad.  But  it  is  asserted 
that  the  railroad  really  took  nothing  by  the  final  judgment 
in  a  proceeding  that  was  pending  for  five  years  and  this  is 
based  upon  what  would  seem  to  be  a  very  ordinary  transac- 
tion, which  the  learned  court  held  disproved  the  fact  of 
payment  of  the  award.  On  the  25th  of  October,  1858, 
about  a  month  after  the  entry  of  the  judgment  in  con- 
demnation proceedings,  the  college  gave  to  Robert  B.  Pot- 
ter a  quitclaim  deed  of  a  portion  of  the  lands  described  in  the 
judgment,  including  the  land  in  question,  bounding  it  on 
the  east  by  the  center  line  of  Railroad  avenue.  Of  course 
this  deed  was  in  law  subject  to  all  the  rights  of  the  railroad 
under  the  judgment  and  conveyed  only  such  interest  as  the 
college  had.  Potter  at  the  same  time  gave  to  the  college  a 
mortgage  for  $4,000  on  the  lands  descriljed  in  the  quitclaim 
deed.     This  mortgage,  many  years  afterwards,  was  foreclosed 
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and  the  same  land  was  bid  in  by  Clarkson  N.  Potter  who  con- 
veyed it  through  another  party  to  the  railroad  from  which 
it  passed  through  various  mesne  conveyances  to  the  defendant. 
The  conclusion  deduced  from  these  conveyances  is  that  since 
De  Yeaux  College,  after  it  had  been  divested  of  the  title  to  the 
loeus  in  quo  by  the  condemnation  proceedings  and  judgment, 
and  when  it  had  no  interest  but  a  vendor's  lien  for  the  unpaid 
balance  of  the  award,  quitclaimed  to  Potter,  bounding  the 
land  on  the  east  by  a  street,  therefore  it  is  a  street  by  this 
reference  and  recognition.  The  fallacy  of  this  proposition  is 
obvious.  It  assumes  that  the  college  could  create  a  street  not 
only  by  its  own  acts  but  upon  lands  that  the  railroad  had 
already  acquired  and  had  been  ordered  to  pay  for  It  ignores 
the  fact  that  the  city  or  the  village,  as  it  was  then,  did  not 
accept  the  gift,  if  it  was  tendered  by  a  mere  reference  to  a 
highway  in  a  deed,  within  six  years  or  within  twenty  years,  or 
at  all,  until  the  proceedings  in  1895,  just  before  the  commence- 
ment of  this  action  to  which  I  have  already  referred.  It  is 
not  difficult  to  see  what  the  real  purpose  of  this  deed  and 
mortgage  was.  Neither  of  the  Potters  ever  had  any  personal 
interest  in  the  land.  They  were  promoters  of  the  railroad 
enterprise  and  their  names  were  simply  used  as  a  conduit  of 
the  title  of  the  lands  of  a  i*ailroad,  financially  embarrassed,  to 
a  new  company  when  organized.  These  papers  simply  repre- 
sent a  method  devised  to  pay  or  secure  to  the  college  the 
balance  of  the  award  and  to  pass  the  title  on  to  a  new  com- 
pany. This  and  nothing  else  was  accomplished  by  the  quit- 
claim deed  and  the  $4,000  mortgage.  As  the  learned  counsel 
for  the  plaintiff  substantially  admits  that  in  his  brief  we  may 
accept  the  admission,  supported  as  it  is  by  the  strongest  prob- 
abilities. The  defendant's  title  therefore  rests  upon  two 
classes  of  written  instruments. 

(1)  The  judgment  in  condemnation  proceedings  and  the 
blanket  mortgage  which  represent  the  whole  title  of  the 
original  railroad.  (2)  The  quitclaim  deed  from  the  college 
and  the  mortgage  to  it,  representing  the  interest  remaining  in 
it  after  the  judgment  condemning  the  land.  The  learned 
court  below  held  that  the  defendant's  title  rested  solely  upon 
the  latter  and  entirely  ignored  the  former.     This  view  of  the 
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defendant's  rights  is  clearly  erroneous.  The  pUintiflF  insists 
upon  selecting  from  all  the  muniments  of  the  defendant's  title 
only  those  that  are  the  weakest  or  the  most  favorable  to  its 
own  claim,  and  rejects  those  that  are  older  in  point  of  time  and 
more  precise  and  comprehensive  in  the  description  of  the  thing 
conveyed.  The  defendant  is  entitled  to  stand  upon  all  the  deeds 
and  the  judgment  as  well.  They  are  not  hostile  to  but  in  aid 
of  each  other  and  all  of  them  must  be  read  together  in  order 
to  determine  the  defendant's  title.  The  quitclaim  deed  does 
not  in  the  least  detract  from  or  cut  down  the  title  conveyed 
by  the  judgment  and  blanket  mortgage.  It  is  not  an  unusual 
thing  for  the  owner  of  lands  that  have  been  condemned  for 
railroad  purposes  and  paid  for  to  give  to  the  railroad  a  release 
or  a  quitclaim  deed  and  if  he  happens  to  describe  the  lands 
differently  from  the  description  in  the  judgment,  that  will  not 
impeach  or  affect  the  judgment  in  the  least.  The  railroad  will 
not  lose  anything  given  by  the  judgment  because  the  deed  or 
the  release  omits  to  give  it  in  the  same  terms.  The  title  of  the 
railroad  rests  upon  the  judgment  and  not  upon  the  quitclaim 
or  release,  and  so  the  fact  that  in  the  quitclaim  the  college 
bounded  the  lands  on  the  east  by  the  center  of  a  street 
amounts  to  nothing  as  against  the  defendant,  so  long  as  they 
were  not  so  bounded  by  the  judgment.  The  railroad  had  to 
pay  for  all  the  land  described  in  the  judgment  and  took  an 
absolute  title,  which  the  college  had  no  power  to  cut  down  or 
change  by  description  in  the  quitclaim,  whether  by  mistake 
or  otherwise.  The  quitclaim  deed  and  mortgage,  so  far  from 
rebutting  the  presumption  that  the  award  was  paid,  confirms 
it,  and  in  no  aspect  can  the  transaction  affect  the  legal  force 
ot  scope  of  the  judgment. 

.  It  is  plain  that  the  plaintiff  has  succeeded  in  this  case,  not 
upon  the  strength  of  its  own  claim,  but  upon  what  was  sup- 
posed to  be  the  weakness  of  its  adversary.  The  prominent 
place  that  has  been  given  in  all  the  discussion  below  to  the 
fact  that  the  defendant  failed  to  prove  that  the  award  was 
paid  reveals  the  true  theory  of  the  plaintiff.  It  was  assumed 
that  it  was  not  necessary  for  the  plaintiff  to  establish  any- 
thing precise  or  definite  and  that  the  burden  was  thrown  upon 
the  defendant  of    showing   title  to  its  roadbed  under  the 
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strictest  rules  and  without  any  aid  from  these  presumptions 
which  proceed  from  long  possession  of  real  property.  Aside 
from  the  fact  that  the  college  described  the  land  in  the  quit- 
claim deed  as  bounded  by  a  street,  there  is  nothing  precipe  or 
definite  in  support  of  the  plaintifiTs  claim  to  be  found  in  the 
complaint  or  the  findings  of  the  referee..  When  we  seek  to 
find  out  when  and  in  what  manner  the  land  became  a  street 
prior  to  the  taking  by  the  railroad  in  1853,  there  is  jabsolutely 
nothing  in  the  record  to  justify  the  claim.  Nor  is  there  any- 
thing more  definite  in  the  situation  after  the  condemnation, 
even  if  that  was  of  any  consequence,  until  we  come  to  the 
proceedings  of  the  common  council. in  1895,  That  proceed- 
ing is  certainly  definite  enough  and  was  evidently  considered 
necessary  in  order  to  warrant  the  city  attorney  in  asserting  to 
the  courts  that  the  locus  in  quo .  was.  a  public  street,  or  at 
lea^t  to  give  some  color  to  the  assertioa  and  in  this  tlie  munic- 
ipal authorities  were  doubtless  correct.  But,  obviously,  that 
proceeding  could  not  affect  what  had  been  done  in  1858  or 
any  right  that  vested  in  the  railroad  then  under  the  condemna- 
tion proceedings.  The  vague  and  elusive  theories  upon  which 
the  claim  of  the  plaintiff  rests  may  be  further  illustrated  by 
the  fact  that  whereas  the  defendant  has  been  ousted  by  the 
judgment  from  the  possession  and  use  of  this  land  on  the 
ground  that  it  failed  to  prove  that  the  award  was  paid,  no  one 
has  ventured  to  state  the  amount  that  remains  unpaid,  whether 
one  hundred,  five  hundred  or  five  thousand  dollars  or  all  of  it. 
The  courts  below  should  have  given  full  effect  to  the  legal 
presumption,  wliich  upon  the  facts  of  this  case  is  irresistible, 
that  the  award  was  paid.  ... 

But  the  learned  court  below  held  that  even  if  it  was,  yet, 
inasmuch  as  the  defendant  failed  to  connect  its  title  with  that 
acquired  by  the  original  railroad,  it  had  no  absolute  title  to  the 
land  in  question.  This  error  is  the  result  of  the  rejection  by 
the  learned  court  of  the  referee's  findings  as  to  the  execution 
of  the  blanket  mortgage  and  the  subseq^uent  conveyances  based 
upon  it,  as  having  been  made  without  evidence.  The  mis- 
take in  that  regard  has  already  heen  pointed  out.  This  quit- 
claim deed,  followed  by  the  mortgage,  the  judgment  of  fore- 
closure,  the  referee's  deed   to  Potter  and  the  subsequent 
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conveyances  down  to  the  defendant,  farnish  a  satisfactorj 
explanation  of  the  fact  that  the  college  or  any  one  represent- 
ing its  interests  or  acting  by  its  authority  has  never  made  any 
claim  upon  any  of  the  several  railroads  that  occupied  this 
property  under  claim  of  title,  for  any  part  of  the  award,  con- 
firmed by  the  court  as  the  value  of  the  land  appropriated  by 
the  judgment,  but  they  do  not,  in  the  least,  change  the  legal 
effect  of  that  judgment,  but  on  the  contrary  confirm  it.  It 
might  properly  be  observed,  however,  that  there  can  be  no 
real  dispute  about  the  fact  that  the  original  railroad  at  one 
time  owned  this  land,  and  if  the  defendant  did  not  connect 
itself  with  that  title  by  a  regular  series  of  deeds,  it  was  con- 
nected with  it  by  possession  and  use.  But  even  if  the  learned 
court  was  correct  in  the  statement  that  the  defendant  failed 
to  connect  itself  with  the  title  under  the  condemnation  pro- 
ceedings, and  that  assertion  was  not  based  upon  a  mistake,  as 
I  think  it  is,  certainly  the  plaintiff  did  not  claim  any  right 
under  it  either,  and  since  it  was  the  assailing  party  and  bound 
to  prove  a  better  title  than  the  defendant  before  it  could  oust 
it  from  the  possession,  it  failed  to  meet  the  burden  of  proof 
which  every  litigant  assumes  when  seeking  to  recover  real 
property.  For  the  purpose  of  that  point  I  have  assumed  that 
this  was  such  an  action,  although  the  defendant  has  not  been 
given  the  benefit  of  the  rules  of  law  applicable  in  such  cases. 
I  think  the  judgment  ought  not  to  stand  and  that  there  should 
be  a  new  trial,  costs  to  abide  tlie  event. 

Parker,  Ch.  J.  and  Vann,  J.  (Werner,  J.,  in  result)  con- 
cur with  Bartlett,  J ;  Haight,  J.,  concurs  with  O'Brikk,  J. ; 
Gray,  J.,  not  sitting. 

Judgments  aflSrmed. 

Thomas  P.  Campbell  et  al.,  Eespondents,  v.  Hannah  Regina 

Rockwell  et  al.,  Defendants. 

Charles  E.  Eickhoff  et  al.,  Appellants. 

Campbell  t.  BoekweU,  62  App.  Div.  266,  appeal  dismissed. 
(Argued  October  1,  1901 ;  decided  October  4,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
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24, 1901,  affirming  an  order  of  Special  Term  denying  a  motion 
to  vacate  a  certain  judgment  and  to  admit  the  appellants 
herein  as  parties  to  the  action. 

F,  DeLyaLe  Srwith  for  appellants. 

William  H.  StochweU  for  respondents. 

Appeal  dismissed,  with  costs  ;  no  opinion. 
Concur:    Paekkr,  Ch.  J.,  O'Brien,  Babtlbtt,  Haight, 
Martin,  Vann  and  Landon,  JJ. 


In  the  Matter  of  the  Application  of  The  Department  of 
Public  Works  of  the  Cmr  of  New  York,  Relative  to 
Acquiring  Title  to  Certain  Pieces  of  Land  for  the  Purpose 
of  the  Construction  of  the  Jerome  Avenue  Approach  to 
the  New  Macomb's  Dam  Bridge. 

EuPH^MiA  A.  Hawes,  as  Executrix  of  Granville  P.  Hawes, 
Deceased,  et  al..  Appellants ;  Mary  Hynes,  Eespondent. 

(Submitted  September  30,  1001;  decided  October  4,  1901.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.  (See 
167  N.  Y.  501.)  

Aimee  Saunders,  Respondent,  v.  Agricultural  Insurance 
Company  of  Watertown,  New  York,  Appellant,  Impleaded 
with  Another. 

(Submitted  September  80,  1901;  decided  October  4,  1901.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.  (See 
16Y  N.  Y.  261.) 

Albert  T.  Porter,  Respondent,  v.  The  Prudential  Insur- 
ance Company  of  America,  Appellant. 

Porter  v.  Prudential  Ins.  Co,  €f  America^  68  App.  Div.  619,  appeal 
dismissed. 
(Argued  September  80,  1901;  decided  October  4,  1901.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  August  7,  X901,  affirming  a  judgment  in 
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favor  of  plaintiff  entered  upon  a  decision  of  the  court  at  a 
Trial  Term  without  a  jury. 

The  motion  was  made  upon  the  ground  that  the  judgment 
of  affirmance  was  unanimous  and  not  appealable  to  the  Court 
of  Appeals. 

Lewis  E.  Carr  for  motion. 

Wm,  0.  CaraphM  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs. 


James  Keeo AN  et  al.,  Respondents,  t;.  John  Smith,  Appel- 
lant, Impleaded  with  Others. 

Reported  below,  60  App.  Div.  168. 

(Argued  September  30,  1901;  decided  October  4,  1901.) 

Motion  to  dismiss  appeal,  by  permission,  from  an  order  of 
the  Appellate  Division  of  the  Supreme  Court  in  the  first  judi- 
cial department,  iiiade  April  29,  1901,  which  reversed  a 
judgment  of  the  Appellate  Term  reversing  judgments  of  the 
General  Term  and  Trial  Term  of  the  City  Court  of  New 
York  dismissing  the  complaints  and  affirmed  the  City  Court 
judgments. 

Also  motion  to  strike  cause  from  calendar  of  appeals  from 
orders. 

The  motion  to  dismiss  was  made  upon  the  ground  that  the 
order  of  the  Appellate  Division  was  irregular,  it  not  having 
been  made  by  the  judges  who  heard  the  appeal  and  it  not 
specifying  the  questions  of  law  to  be  passed  upon  by  the 
Court  of  Appeals. 

The  motion  to  strike  from  calendar  of  appeals  from  orders 
was  made  upon  the  ground  that  the  appeal  is  from  a  judgment. 

Dennis  McMahon  for  motion  to  dismiss  appeal  and  in 
opposition  to  motion  to  strike  from  calendar. 

George  S.  Hamlin  opposed  to  motion  to  dismiss  appeal  and 
for  motion  to  strike  from  calendar. 

Motion  to  dismiss  appeal  denied,  with  ten  dollars  costs. 
Motion  to  strike  cause  from  calends  granted,  without  costs. 
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Daniel  Bradley,  Bespondent,  v.  The  Seaboard  National 

Bank,  Appellant. 

(Argued  September  30,  1901;  decided  October  4,  1901.) 

Motion  to  re-open  appeal  and  for  leave  to  move  for  a  rear- 
guinent  denied^  without  costs.    (See  167  K.  Y.  427.) 


Sarah  A.  Frodnfelker,  Appellant,  v,  Delaware,  Lacka- 
wanna AND  Western  Railroad  Company,  Respondent. 

Fhntnfelker  v.  Delaware,  L.  db   W,  R.  R.  Co.,  48  App.  Div.  306,  appeal 
withdrawn. 
(Submitted  September  80,  1901;  decided  October  4,  1901.) 

Motion  to  withdraw  an  appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  March  5,  1900,  which  reversed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  an  order  deny- 
ing a  motion  for  a  new  trial  and  granted  a  new  trial. 

The  motion  was  made  upon  the  ground  that  the  appeal  was 
taken  by  mistake. 

Hatch  i&  Wicker  for  motion. 

ffamilion  Odell  opposed. 

Motion  granted,  upon  payment  of  costs. 


George  Miller,  Respondent,  v.  John  Kino  et  al.,  as  Receivers 
of  The  New  York,  Lake  Erie  and  Western  Railroad 
Company,  Appellants. 

(Submitted  September  30,  1901;  decided  October  4,  1901.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
166  N.  Y.  394.) 
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gl68  67_  ig^^Q  Saperstein,  Appellant,  v.  Moyer  Ullman,  Individu- 
ally, and  as  Executor  of  Amelia  Ullman,  Deceased, 
Eespondent. 

Siiperateiti  v.  UUman,  49  App.  Div.  446,  affirmed. 
(Argued  April  18.  1901;  decided  October  18.  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supremo  Court  in  the  fourth  judicial  department,  entered 
March  29,  1900,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

N,  F,  Breen  for  appellant. 

Fred  B,  Pitcher  for  respondent. 

Per  Curiam.  We  are  of  opinion  that  the  result  reached 
by  the  majority  of  tlie  Appellate  Division  was  correct,  and 
that  the  order  of  that  court  granting  a  new  trial  must  be 
affirmed.  The  action  was  at  law  against  the  defendant  indi- 
vidually and  as  executor  of  his  wife's  will.  The  judgment 
granted  at  the  Special  Term  was  against  the  defendant,  not 
individuallv,  but  as  executor.  As  the  action  was  at  lawexecu- 
tion  on  the  judgment  would  run  against  the  goods  of  his 
testatrix.  It  may  well  be  that  an  action  in  equity  could  be 
maintained  to  charge  the  plaintiff's  claim  on  such  property  as 
the  deceased  bequeathed  to  the  defendant  with  which  to  carry 
on  her  business.  This  action  is  not  of  that  character,  and  the 
trial  court  has  not  found  what  property  was  employed  in  the 
business.  The  modification  of  the  judgment  suggested  by 
the  minority  of  the  Appellate  Division  would,  therefore,  have 
been  unauthorized,  and  the  proper  action  was  that  directed 
by  the  majority  of  the  court  —  a  new  trial. 

The  order  appealed  from  must  be  affirmed,  and  judgment 
absolute  directed  for  the  defendant  on  the  stipulation,  with 
costs. 

Vann,  J.  (dissenting).  In  August,  1897,  Amelia  Ullman 
died,  leaving  a  husband  and  four  children  her  surviving.  For 
several  years  before  l)er  death  she  had  conducted  a  clothing 
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business  through  her  husband  as  agent,  and  upon  her  death 
her  property  consisted  of  the  assets  of  that  business,  a  house 
and  lot  and  some  household  furniture.  By  her  will  she  gave 
her  husband  the  use  of  all  her  property  during  his  natural  life 
charged  with  the  support  of  her  daughter  Florence.  In  the 
same  clause  in  which  she  thus  gave  a  life  estate  to  her  hus- 
band, subject  to  said  charge,  she  provided  as  follows  :  "  It  is 
my  wish  that  my  husband  continue  the  clothing  business  as 
now  conducted  so  long  as  he  continues  sober  and  of  good 
habits  to  properly  conduct  the  same,  and  my  devise  to  him  of 
the  use  during  life  of  my  real  and  personal  property  is  upon 
condition  that  he  does  not  again  marry."  After  the  death  of 
his  wife  Mr.  UUman  continued  to  carry  on  the  clothing  busi- 
ness, and  this  action  was  brought  against  him  as  executor  to 
recover  for  goods  sold  to  him  in  that  capacity  and  used  by 
him  in  said  business. 

It  is  established  by  a  well-considered  decision  of  this  court, 
upon  which  both  parties  rely,  that  a  testator  may  direct  that 
his  business  be  continued  provided  he  expresses  his  intention 
in  clear  language.  (  WiUia  v.  Sharp^  113  N.  Y.  586.)  This 
case  turns  on  the  meaning  of  the  words  "  my  husband  "  as 
used  in  the  clause  of  the  will  expressing  the  wish  of  the  testa- 
trix that  the  clothing  business  should  be  continued.  If  she 
meant  by  those  words  her  husband  as  an  individual,  he  had  no' 
power  to  conduct  the  business  as  executor  ;  but  if,  on  the  other 
hand,  she  meant  her  husband  as  executor,  he  was  authorized  to 
purchase  the  goods  in  question  as  executor.  We  must  assume 
from  the  context  that  the  testatrix  was  not  giving  advice,  but 
was  giving  directions  in  relation  to  her  own  property  when  she 
used  the  words  under  consideration.  They  occur  in  direct 
connection  with  the  creation  of  a  life  estate  and  the  placing  of 
a  charge  thereupon.  The  same  sentence  limits  the  gift  to  the 
husband  by  the  condition  that  he  shall  not  marry  again,  and 
authorizes  him  to  continue  the  clothing  business,  subject  to  the 
limitation  that  he  should  continue  "  sober  and  of  good  habits." 
It  seems  to  me  that  she  intended  by  those  words  that  her  hus- 
band as  executor  should  continue  the  clothing  business  subject 
to  said  condition,  for  otherwise  the  most  of  the  sentence  has 
no  effect.     The  presumption  is  that  a  direction  contained  in  a 
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will,  addressed  to  a  person  subsequently  named  as  executor,  is 
addressed  to  him  in  that  capacity,  and  there  is  notlung  to 
rebut  the  presumption.  The  intention  that  the  clothing  busi- 
ness should  be  continued  is  clearly  expressed.  It  is  equally 
clear  that  the  testatrix  intended  that  it  should  be  con- 
ducted by  a  certain  person  named  Moyer  Ullman,  and,  as 
she  had  no  power  to  direct  him  to  continue  the  business  except 
as  executor,  unless  we  hold  that  her  language  is  utterly  with- 
ortt  force,  we  must  hold  that  it  was  her  intention  that  he 
should  conduct  the  business  as  executor.  It  was  only  to  him, 
as  executor,  that  she  could  give  a  binding  direction.  She 
made  her  husband  her  sole  executor,  and  in  directing  him  to 
carry  on  her  business,  as  I  think,  she  directed  him  as  executor 
because  she  could  not  direct  him  as  an  individual.  She  was 
not  speaking  to  him  as  her  husband,  but  as  her  executor,  and 
she  described  him  as  might  naturally  be  expected  in  an  instru- 
ment so  informally  drawn. 

The  direction  was  doubtless  limited  to  that  portion  of  the 
testatrix's  estate  that  was  invested  in  the  business,  for  she  did 
not  authorize  the  sale  of  her  house  and  lot  or  of  her  household 
furniture  by  her  executor,  but  gave  them  after  his  death  to 
her  children.  The  complaint  was  so  amended  upon  the  trial, 
without. objection,  as  to  demand  general,  which  includes  equi- 
'  table,  relief  and  the  facts  were  undisputed.  I  think,  therefore, 
that  the  assets  of  the  business  are  bound  by  the  judgment,  and 
I  agree  with  the  dissenting  opinion  below  that  the  judgment 
of  the  referee  should  be  modified  by  inserting  a  provision  that 
it  shall  not  be  a  lien  upon  the  house  and  lot,  or  satisfied  out  of 
the  household  'furniture.  I  dissent  from  the  conclusion 
reached  by  the  majority  and  vote  for  a  reversal  of  the  judg- 
ment rendered  by  flie  Appellate  Division  and  for  a  modifica- 
tion of  the  judgment  rendered  by  the  referee,  as  above 
indicated. 

O'Brien,  Babtlett,  Martin  and  Cdllen,  JJ.,  concur  for 
affirmance ;  Parker,  Ch.  J.,  and  Landon,  J.,  concur  with 
Vann,  J.,  for  reversal. 

Ordered  accordingly. 
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The  People  of  the  State  of  New  York  ex  rel.  Albert  W, 
S.  Prootor,  Appellant,  v.  The  Kings  County  Republican 
General  Committee  et  al.,  Respondents.  ,    . 

I^ple  ex  rel.  Proctor  v.  Kings  Co,  Republican  Committee,  03  App.  DIv. 
438,  affirmed.  .       . 

(Argued  September  80,  1901;  decided  October  18,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
July  30,  1901,  which  affirmed  an  order  of  Special  Term  dis- 
missing a  proceeding  brought  to  review  the  action  of  the 
Kings  County  Republican  General  Committee  in  enrolling 
the  name  of  George  S.  Elliott  as  a  member  of  said  committee. 

Charles  Bradshaw  for  appellant. 

Henry  Eacher^  Jr,^  and  George  F.  Elliott  for  respondents. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur:  O'Brien,  Bartlett,  Haight,  Martin,  Vann  and 
Landon,  JJ.     Dissenting :  Parker,  Ch.  J. 


In  the  Matter  of  the  Application  of  Oscar  G.  Borkstrom, 
Respondent,  to  Compel  Jacob  Levy,  an  Attorney  at  Law, 
Appellant,  to  Pay  over  Certain  Moneys. 

Matter  of  Borkstrom,  63  App.  Div,  7,  affirmed. 
(Argued  September  30,  1901;  decided  October  18,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
17,  1901,  which  affirmed  an  order  of  Special  Term  directing 
the  appellant  herein  to  pay  over  certain  moneys  to  the 
applicant. 

TT.  R,  Spooner  and  Jacob  Levy  in' person  for  appellant. 

Jesse  Grant  Roe  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight, 
Martin,  Yann  and  Landon,  JJ. 
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In  the  Matter  of  the  AcconDting  of  James  E.  Habt  et  al.,  as 
Executors  of  Esther  WrfoDS,  Deceased.     .'-' 

Mabtha  E.  Cooks  et  al.,  Appellants ;    Sarah  Hart  et  at, 

Respondents. 

Mailer  of  Hart,  61  App.  Dlv.  587,  affirmed. 
(Argued  October  1,  1901 ;  decided  October  18,  1001.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered  June 
11,  1901,  which  affirmed  a  decree  of  the  Surrogate's  Court  of 
the  county  of  New  York  settling  the  accounts  of  James  E. 
Hart  and  James  H.  Taft  as  executors  of  the  will  of  Esther 
Woods,  deceased. 

CJtarles  E.  HtLgJieSj  Everett  J.  EseeUiyn  and  Jordan  J, 
JioUins  for  appellants. 

Charles  F,  Brown  for  Sarah  Hart  et  al.,  respondents. 

Charles  H.  Brush  and  Oeorge  S.  Ingra/iam  for  executors, 
respondents. 

Order  affirmed,  with  costs,  on  opinion  below.. 
Concur:   Parker,  Ch.  J.,   O'Brien,  Bartlett,  Haioht, 
Martin,  Vann  and  Landon,  JJ. 


The  People  of  the  State  of  New  York  ex  rel,  Myron  H. 
Peck,  Appellant,  v.  The  Board  of  Supervisors  of  Gene- 
see County,  Itespondent. 

People  ex  rel.  Peek  v.  Bd,  Supervisan  Genesee  Co.,  61  App.  Dlv.  645, 
affirmed. 
(Argued  October  1,  1901;  decided  October  18,  1001.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  27,  1901,  dismissing  a  writ  of  certiorari  to  review  the 
action  of  the  defendant  in  auditing  a  claim  for  services  pre- 
sented by  the  relator. 
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Edward  A,  Washhurn  and  George  Bowen  for  respondent. 


Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Haight,  Martin,  Vann  and  Landon,  JJ. 
seuting:  Parker,  Ch.  J.,  O'Brien  and  Bartlett,  JJ. 


Dis- 


Mary  L.  Witherbee  et  ah,  as  Administrators  of  Robbik: 
WiTHERBEE  ct    al.,  Kcspoudents,  v.  Aubrey  E.  Meyeh, 
Appellant. 

Witherbee  v.  Meyer,  48  App.  Div.  688,  affirmed. 
(Argued  October  11,  1901;  decided  October  18,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
March  23,  1900,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  the  report  of  a  referee. 

J.  Sanford  Potter  for  appellant. 

O,  A,  Dennis  for  respondents. 

Per  Curiam.  The  pleadings  do  not  permit  the  appellant 
to  raise  the  objections  to  the  plaintiffs'  recovery  which  have 
been  argued  on  this  appeal.  The  complaint  alleges  that  the 
defendant  accepted  said  conveyance,  "and  promised  toper- 
form  the  stipulations  and  covenants "  contained  in  the  lease 
made  by  the  plaintiflEs'  grantor  to  the  defendant's  grantor. 
The  conveyance  to  the  defendant  is  not  set  forth  and,  there- 
fore, the  allegation  cited  from  the  complaint  must  be  con- 
sidered as  an  averment  of  fact,  not  as  a  conclusion  of  law. 
The  appellant,  by  not  denying  this  allegation  in  his  answer, 
has  admitted  it,  and  could  not  on  the  trial,  nor  can  he  now  on 
appeal,  avoid  the  effect  of  such  admission.  • 

The  judgment  appealed  from  should  be  affirmed,  with  costs, 

Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann,  Cullen 
and  Werner,  JJ.,  concur. 

Judgment  affirmed. 

41 
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In  the  Matter  of  Samitel  H.  Randall,  an  Attorney. 

Samuel  H.  Randall,  Appellant,  v.  The  Association 'of  the 
Bar  of  the  City  of  New  Yokk,  Respondent. 

Matter  of  Bandall,  60  App.  Div.  629,  affirmed. 
(Argued* October  1,  1901;  decided  October  22,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  first  judicial  department,  made  May  10, 
1901,  suspending  the  appellant  herein  from  the  practice  of  his 
profession  as  an  attorney  and  counselor  at  law  for  the  period 
of  one  year. 

Samuel  H,  Rcmdall^  appellant,  in  person. 

EgprUyii  L,  WiiitJirop^  Jr.^  and  Delos  McCurdy  for 
respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vanx, 
CuLLEN  and  Werner,  JJ. 


In  the  Matter  of  the  Application  of  Anthony  J.  Allaire, 
Appellant,  for  a  Writ  of  Mandamus  against  Charles  II. 
Knox  et  al..  Constituting  the  Municipal  Civil  Service  Com- 
mission of  the  City  of  New  York,  et  al..  Respondents. 

Matter  of  Allaire  v.  Knox,  62  App.  Div.  29,  affirmed. 
(Argued  October  2,  1901;  decided  October  22,  1901.) 

Appbal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
21,  1901,  which  affirmed  an  order  of  Special  Term  denying 
the  motion  of  the  applicant  for  a  peremptorj'  writ  of  man- 
damus commanding  the  defendants  to  cancel  and  annul 
their  prior  action  in  declaring  said  applicant  ineligible  for 
promotion  in  the  police  department  of  the  city  of  New 
York. 
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Charles  F,  Wells  and  Andrew  D,  Parker  for  appellant. 

John  W/ialeny  Corporation  Counsel  {Theodore  Connoly  and 
WiUiam  B,  Crowdl  of  counsel),  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,  Ch.  J.,  O'Brien,   Bartletf,   Haight, 
Martin,  Vann  and  Landon,  JJ. 


h\  tlie  Matter  of  the  Application  of  Annik  Howard,  aft 
Executrix  of  William  Howard,  Deceased,  Respondent, 
for  an  Order  Requiring  William  S.  Katzenstein,  Appel- 
lant, to  Pay  Over  Certain  Moneys  Received  by  Him. 

Matter  of  Howard,  62  App.  Div.  618,  affirmed. 
(Argued  October  2,  1901;  decided  October  22,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Conrt  in  the  iirst  judicial  department,  entered  June 
21,  1901,  which  affirmed  an  order  of  Special  Term  granting 
the  motion  of  the  applicant  in  a  special  proceeding  to  compel 
the  appellant  herein,  an  attorney,  to  pay  over  certain  moneys 
l)elonging  to  her. 

A,  IL  ParkMcrst  and  Edward  Browne  for  appellant. 

Edo  E.  Mercelis  and  George  TT.  Van  Slyck  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,  Ch.  J.,  O'Brien,   Bartlett,  Haight, 
Martin,  Vann  and  Landon,  J  J. 


,  168        643 

The  People  of  the  State  of  New  York  ex  rel.  William         C^®  2  ^^ 
^ir    i-.  1       *         11  T^  r.     ^  I     78  AD  568 

W.  Cantwell   et   ah.  Appellants,  v.  Bird  S.   Colrr,   as 

Comptroller  of  the  City  of  New  York,  Respondent. 

PtopU  ex  rel.  CanttoeU  v.  Coler,  61  App.  Div.  598,  affirmed. 
(Argued  October  2,  1901;  decided  October  23,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
7,  1901,  which  reversed  an  order  of  Special  Term  granting 
the  motion  of  relators  for  a  peremptory  writ  of  mandamus 
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requiring  the  defendant  to  pay  them  a  certain  sum  allowed  to 
tliem  as  attorneys  for  the  defendant  on  a  trial  for  murder,  for 
the  compensation  of  expert  witnesses. 

Robert  M.  Moore  ior  appellants. 

John  Whcden^  Coi*poration  Counsel  {Theodore  Connoly  of 
counsel),  for  respondent. 

Order  af&rmed,  with  costs,  on  opinion  below. 
Concur:  Parker,  Ch.    J.,   O'Brien,  Bartlett,  Haiqht, 
Martin,  Vann  and  Landon,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  Oakwood 
et  al.,  Respondents,  v.  The  City  of  Straouse,  Appellant. 

People  ex  rel,  Oakwood  v.  City  of  Syracuse ^  59  App.  Di  v.  626,  affirmed. 
(Argued  October  8,  1901;  decided  October  22,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supremo  Court  in  the  fourth  judicial  department,  made  March 
12,  1901,  which  affirmed  an  order  of  Special  Term  canceling 
an  assessment  against  relators  for  the  construction  of  a  sewer. 

James  S,  Thorn  and  M.  Z.  Haven  for  appellant. 

^.  J.  Norihrup  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,  Ch.  J.,  O'Brien,   Bartlett,   Haioht, 
Martin  and  Landon,  JJ.     Not  sitting :  Vann,  J. 


The  People  of  the  State  of  New  York  ex  rel.  The  New 
York  City  Church  Extension  and  Missionary  Society 
of  the  Methodist  Episcopal  Church,  Appellant,  v.  Bird 
S.  CoLER,  as  Comptroller  of  the  City  of  New  York, 
Respondent. 

People  ez  rel.  N,  T,  City  Church,  etc.,  Socy.  v.  Coler,  60  App.  Div.  77, 
affirmed. 
(Argued  October  8,  1901;  decided  October  22,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
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25, 1901,  which  reversed  an  order  of  Special  Term  granting 
the  motion  of  relator  for  a  peremptory  writ  of  mandamus 
requiring  the  defendant  to  pay  an  award  made  in  a  street 
opening  proceeding  together  with  interest  on  the  same. 

Clarence  O.  Ferris  for  appellant. 

Johii  Wkalen^  Corpon^ation  Cminsel  {Theodore  Connoly 
John  P,  Dunn  and  Thomas  C.  Blake  of  counsel),  for 
respondent. 

Order  affirmed,  with  costs,  on  the  prevailing  opinion  below. 
Concur :    Parker,  Ch.  J.,   O'Brien,   Bartlett,   Haight, 
Martin,  Vann  and  Landon,  JJ. 


In  the  Matter  of  the  Application  of  Eliza  Moulton,  Appel- 
lant, to  Kevoke  and  Cancel  Liquor  Tax  Certificate  No. 
18,052,  Issued  to  Pasquale  Acconcia,  Respondent. 

Matter  of  Moulton,  69  App.  Div.  25.  affirmed. 
(Argued  October  8,  1901;  decided  October  22,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made  March 
8,  1901,  which  reversed  an  order  of  Special  Term  revoking 
and  canceling  liquor  tax  certificate  No.  18,052  and  dismissed 
the  proceedings. 

Lincoln  G,  Backus  and  Henry  L.  Maaoson  for  appellant. 

Alfred  R,  Page  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  below. 
Concur:    Parkee,  Ch.  J.,  O'Brien,  Bartlett,  Haipht, 
Martin,  Vann  and  Landon,  J  J. 
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The  People  of  the  State  of  New  York,  ex  rel.  Hermann 
H.  Cammann  et  al.,  as  Executors  and  Trustees  under  the 
Will  of  Margabetta  H.  Ward,  Deceased,  Appellants,  t\ 
Thomas  L.  Feitner  et  al.,  as  Commissioners  of  Taxes  and 
Assessments  of  the  City  of  New  York,  Respondents. 

People  ex  rel,  Cammann  v  Feitner,  61  A.pp.  Div.  115,  affirmed. 
(Argued  October  3,  1901;  decided  October  22,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
10,  1901,  which  affirmed  an  order  of  Special  Term  dismissing 
a  writ  of  certiorari  to  review  an  assessment  for  taxation  of 
personal  property. 

Henry  II,  Man  and  Frederick  IL  Man  for  appellants. 

John  Whalen^  Corporation  Counsel  (James  M.  Ward  of 
counsel),  for  respondents. 

Order  afiirmed,  with  costs ;  no  opinion. 
Concur:    Parker,   Ch.  J.,   O'Brien,  Bartlett,  Haight, 
Martin,  Vann  and  Landon,  JJ. 


Henderson,   Hull   &    Company,   Limited,   Respondent,   v. 

Harry  McNally'  et  al..  Appellants. 

Henderson,  Hull  db  Co,  v.  McNally,  48  App.  Div.  134,  affirmed. 
(Argued  October  4,  1901;  decided  October  32,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 20,  1900,  affirming  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

.  Joseph  A.  Farley  and  Farley  cfe  Prendergast  for  appellants. 

Theodore  IL  Friend  and  Henry  Grasse  for  respondent. 

Judgment  affirmed,  with  costs,  on  the  prevailing  opinion 
below. 

Concur:  Parkeb,  Ch.  J.,  O'Brien,  Bartlett,  Haight, 
Martix,  Vaxx  and  Laxdox,  JJ. 
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Henry  J.  Hayne,  Appellant,  ^^  Thomas  Sealy,  Respondent. 

Haym  v.  Sealy,  35  App.  Div.  633,  affirmed. 
(Argued  October  4,  1901:  decided  October  22,  19()L) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  14,  1898,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court 
on  trial  at  Special  Term. 

John  A.  Tayhr  and  Andrew  J.  Perry  for  appellant 

Mark  M,  Schlesinger  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.   J.,   O'Briex,   Bartlett,   Haight, 
Martin,  Vann  and  Landon,  JJ. 


George  W.   McGill,  Respondent,  v.    Holmes,    Booth    & 

IIaydens,  Appellant. 

Same,  Respondent,  v.  Same,  Appellant. 

MeGill  V.  Holmes,  Booth  d-  Ilaydena,  48  App.   Div.  628;  54  App.  Div. 
630,  affirmed. 
(Argued  October  7,  1901;  decided  October  22,  1901.) 

Appeals  from  four  judgments  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  one  of 
which  was  entered  March  6,  1900,  and  three  October  26, 1900, 
affirming  judgments  in  favor  of  plaintiil  entered  upon  reports 
of  a  referee. 

John  E,  Parsons  and  Henry   W,  Hay  den  for  appellant. 

Henry  G,  Atwater  for  respondent. 

Judgments  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  Martin,  Vann,  Cullen 
and  Werner,  JJ.    Taking  no  part :  Bartleit,  J. 
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Jacob  Johaksek^  Bespondent,  v-  Eastman's  Comi>ant  of  New 

York,  Appellant. 

Johansen  v.  EattmarCB  Co,,  44  App.  Div.  270,  affirmed. 
(Argued  October  7,  1901;  decided  October  24,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fii*st  judicial  department,  entered  Decem- 
ber 22,  1899,  sustaining  plaintiflPs  exceptions  ordered  to  l^e 
heard  in  the  first  instance  by  the  Appellate  Division  and 
granting  a  new  trial. 

Z.  Sidney  Carerre  for  appellant. 

Ahram  L  Elkus  and  Carlisle  J.  Oleason  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs ;  no  opinion. 

Concur :  Parkeb,  Ch.  J.,  Gray,  Martin,  Vann,  Cullek 
and  Werner,  JJ.     Dissenting :  Bartlett,  J. 


James  Lawlor,  Appellant,  v.  Magnolia  Metal  Company, 

Kespondent. 

Latolar  v.  Magnolia  Metal  Co,,  58  App.  Div.  618,  affirmed. 
(Argued  October  7,  1901;  decided  October  22,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary  27,  1901,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  the  report  of  a  referee. 

Cephas  Brainerdy  Z.  A.  Gould  and  8,  Viator  Constant 
for  appellant. 

Alexander  S.  Bacon  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
Cullen  and  Wernur,  JJ. 
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Fredebigk  Haffneb,  Appellant,  v.  Kathabina  Sohmuck, 

EeBpondent. 

Haffner  v.  Selimuck,  49  App.  Div.  193,  affirmed. 
(Submitted  October  8,  1901;  decided  October  22,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
24,  1900,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new 
trial. 

Louis  Lowenatein  for  appellant. 

John  Hardy  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parkeb,  Ch.  J.,  Gray,  Babtlett,  Martin, Vann, 
CuLLKN  and  Webner,  JJ. 


The  Cahill  Iron  Works,  Resix)ndent,  v,  Francis  R.  Pem- 

berton.  Appellant. 

Cahill  Iron  Works  v.  Pemberton,  48  App.  Div.  468,  affirmed. 
(Argued  October  8,  1901;  decided  October  22,  1901.) 

Appeal  from  a  judgment  of  the  Supreme  Court  in  the 
second  judicial  department,  entered  March  13, 1900,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict  and  an 
order  denying  a  motion  for  a  hew  trial. 

Frank  Sullivan  Smith  and  C.  Walter  Artz  for  appellant. 

Jaines  H,  Caldwell  and  Robert  R,  Reed  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  BabtlktTj  Mabtin,  Vann, 
CuLLEN  and  Werner,  JJ, 


/ 
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SYRACitSE  Solar.  Salt  Coiipany,  Kespondent,  v.  Rome, 
Watertown  aj^d  Ogdensburg  Railroad  Company, 
Appellant. 

Syracuse  Solar  SaU  Co.  v.  R.,  W.  d:  0.  R,  R.  Co,,  4S  App.  Dlv.  303. 
affirmed. 
(Argued  October  8,  1901;  decided  October  22,  1901.) 

Appeal  from  a  jndgtiient  of  the  Appellate  Division  of  the 
Supreme  Court  iu  the  third  judicial  department,  entered 
November  8,  1899,  modifying,  and  affirming  as  modified,  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

William    B,  ITomblower   and     William    G,    Tracy  for 
appellant. 

C.  A.  Andrews  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Cullen   and 
Werner,  JJ.      Taking  no  part :    Marhn,  J.      Not  sitting  : 

Vann,  J. 

Wyckofp  Van  Siclen  et  al.,  Respondents,  v.  The  Jamaica 
Electric  Light  Company,  Appellant. 

Van  Siclen  v.  Jamaica  Kl.  L.  Co.,  4o  App.  Div.  1,  affirmed. 
(Argued  October  9,  1901;  decided  October  25,  1901.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  2,  1899,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Henry  A,  Monfort  for  appellant. 

James  C,  Van  Siclen  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  balow. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann 
and  Werner,  JJ.     Not  sitting  :  Cullen,  J. 
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William  Claflin,   Kespondent,  v.  Chbistopheb  Moench  et 

aL,  Appellants. 

ClaJUn  y.  Moenefi,  88  App.  Div.  643,  affirmed. 
(Argaed  October  10,  1901;  decided  October  25,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  fourtli  judicial  department,  entered 
October  14,  1898,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  without  a  jury. 

i^.  TT.  Stevens  and  W.  S,  Thrasher  for  appellants. 

Ernest  F.  Kr^ise  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
Cullen  and  Werner,  J.I. 

Orville  Baixh,  Appellant,  x\  The  City  of  Utioa  et  al., 

Respondents. 

BaUh  V.  City  of  Utica,  42  App.  Div.  562,  affirmed. 
(Argued  October  10,  1901;  decided  October  25,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
August  2,  1899,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on  trial 
at  Special  Term. 

Edwin  H.  Risley  and  Ilenry  M.  Love  for  appjllant. 

S.  M,  Lindsley  and  G.  C.  Morehouse  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
Cujllen  and  Werner,  .1  J. 

BicuARD    C.   La  ToLREfTE,   Appellant,  v,  Jennie  B.   La 

TouRETTE,  Respondent. 

(Submitted  October  7,  190:;  decided  October  25.  19  1.) 

Motion  to  reargue  motion  to  dismiss  appeal  denied,  with 
ten  dollars  costs.     (See  167  N.  Y.  613.) 
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GuRN  E.  LoTT,  Respondent,  v,  Augustijs  Clason,  Appellant 

Lott  V.  Clason,  48  App.  Div  633,  affirmed. 

(Argued  October  11,  1901;  decided  November  1,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  7,  1900,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court. 

Z.  Lafiin  Kellogg  and  Alfred  C.  Pette  for  appellant. 

Bernard  G.  Ileyn  and  Herbert  A.  Heyn  for  respondent. 

Judgment  affirmed,  with  costs  and  ten  per  cent  damages 
under  section  3251  of  the  Code  of  Civil  Procedure ;  no 
opinion. 

Concur :  Parker,  Ch.  J.,  Gray,  Bartlbtt,  Martin,  Vann, 
CuLLEN  and  Werner,  J  J. 


Richard  K.  Fox,  Appellant,  v.  The  New  York  Elevated 
Railroad  Company  et  al,  Respondents. 

Fox  v.  N.  Y.  Elevated  R.  B.  Co.,  42  App.  Div.  613,  affirmed. 
(Argued  October  11,  1901;  decided  November  1,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
28, 1899,  affirming  a  judgment  in  favor  of  defendants  entered 
upon  a  dismissal  of  the  complaint  by  the  court  on  trial  at 
Special  Term. 

Charles  H,  Strang  for  appellant. 

Arthur  0.  Townsendy  Charles  A,  Gardiner ^  Ezra  A.  Tut* 
tie  and  J,  Osgood  Nichols  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
OuLLEN  and  Werner,  JJ, 
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John  Tbacby,  Bespondent,  v.  Metropolitan  Street  Kai]> 

WAY  Company,  Appellant. 

Traeey  v.  Metropolitan  Street  Ry.  Co.,  49  App.  Div.  197,  aiBrmed. 
(Argued  October  11,  1901;  decided  November  1,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  iii'st  judicial  department,  entered 
March  19,  1900,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Henry  Mdville^  Charles  F.  Brovm^  John  T.  Little  and 
HefRvy  A,  Robinson  for  appellant. 

Theodore  M.  Hill  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  BARTLErr,  Martin,  Vann, 
CuLLEN  and  Werner,  J  J. 


»  ____  

Adolph  M.  Droste,  Appellant,  v,  William  H.   Palmer, 

J  Respondent. 

Droate  v.  Palmer,  46  App.  Div.  278,  affirmed. 
(Submitted  October  11,  1901;  decided  November  1,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  21, 1899,  reversing  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict  directed  by  the  court  and  granting  a 
new  trial. 

Towns  cfe  McCrossin  for  appellant. 

Hugo  Hirsh  and  Henry  C.  De  Witt  for  respondent. 

Order  affirmed  and' judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  with  costs;  no  opinion. 

Concur:  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann 
and  Werner,  J  J'.     Not  sitting :  Cullen,  J. 
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« 

HiEAM  Thubston,  Eespondent,  v.  Willasd  E.  Hookwat, 

Appellant. 

Thurston  v.  Hookmny,  46  App  Div.  084,  affinned. 
(Argued  October  14,  1901;  decided  November  1,  11X)1.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  9,  1899,  aflSrming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
trial. 

William  NottingJiam  for  appellant. 

Ernest  I,  Edgcornih  for  respondent. 

Judgdient  aflSrmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gtbay,  Bartlett,  MARrriN,  Vann, 
CuLLEN  and  Werner,  JJ. 


Russell  Johnson  et  ah.  Composing  the  Firm  of  Johnson 
Brothers,  Appellants,  v.  Walter  D.  Haws,  Kespondent, 
Impleaded  with  Another. 

Same,  Appellants,  v.  Same,  Respondent. 

Johnson  V.  Haws,  il  App.  Div.  697,  afflrmed. 
(Argued  October  14,  1901;  decided  November  1,  1901.) 

Appeals  from  two  judgments  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  iirst  judicial  department,  entered 
March  20,  1900,  affirming  two  judgments  in  favor  of  defend- 
ant entered  upon  dismissals  of  the  complaints  by  the  court  ou 
trial  at  Special  Term. 

Carlisle  Garwood  for  appellants. 

Vernon  M.  Da/via  for  respondent. 

Judgments  affirmed,  witli  costs  ;  no  opinion. 
Concur :  Pa*rkbr,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
CtJLLEN  and  Werner,  JJ. 
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Isaac  B.  Parkkr,  Respondent,,  v.  The  Otsego  County 
Farmers'  Co-operativk  Fire  Insurance  Company, 
Appellant. 

FiarkerY.  Otsego  County  F.  Co-Op,  F.  Ins,  Co.,  47  App.  Div.  204,  affirmed. 
(Argued  October  15,  1901;  decided  November  1,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Janu- 
ary 23, 1900,  affirming  a  judgment  in  favor  of  plaintiflE  entered 
upon  a  decision  of  the  court  at  a  Trial  Term  without  a 
jury. 

Lynn  J.  AnwJd  and  Javies  W,  Turker  for  appellant. 

JI,  21  ,  Ayhswarth  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :   Parker,  Ch.  J.,  Gray,  Martin,  Vann,  Cullen 
and  Werner,  JJ.    Not  voting :  Bartlett,  J. 


Franklin  M.  Tripp,  Respondent,  v,  Annie  P.  Sbhth, 

Appellant. 

THpp  V.  Smith,  50  App.  Div.  499,  affirmed. 

(Argued  October  15,  1901;  decided  November  1.  1901.) 

V 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  17,  1900,  affirming  a  judgment  of  the  Kings  County 
Court  in  favor  of  plaintiff  entered  upon  a  verdict. 

Horace  Graves  and  A*ufustiis  J/.  Price  for  appellant. 

Charles  21,  Stafford  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann 
CuLLEN  and  Werner,  JJ. 
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Nils  Kilsson,  Bespondent,  v.  Hugh  De  Havbk,  Appellant 

NiUaon.  v.  De  Haven,  47  App.  Div.  587,  afSrmed. 
(Argued  October  15, 1901;  decided  November  1,  1901.) 

Appeal  from  a  jadgment  of  the  Appellate  DiviBion  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  13,  1900,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Joseph  A,  Burr  and  Hohert  Stewart  for  appellant. 

Frederic  A.  Ward  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  Bartlett,  Martin,  Vann, 
Cullen  and  Werner,  JJ. 


Charles  Doll  et  al..  Appellants,  v.  Matihew  Coogan  et  al., 

Bespondents. 

DoU  V.  Coogan,  48  App.  Div.  121,  affirmed. 

(Argued  October  16,  1901;  decided  November  1, 1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  26,  1900,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint  by  the  court 
on  trial  at  Special  Term. 

RoUin  Tracy^  William  Z.  Math/ot^  li.  D.  Wliitlng  and 
Leon  B,  Gliuhurg  for  appellants. 

E,  L,  Barnard  and  Earley  <&  Prendergast  for  respondents. 

Judgment  affirmed,  witli  costs ;  no  opinion. 
Concur:  Gray,   BARTLErr,  Martin,  Vann,  Cullen  and 
Werner,  J  J.     Absent :  Parker,  Ch.  J. 
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I 

Thomas  F.  CbouoH|  Bespondent,  ^.  Ebnst  Xubgb  et  al.. 

Appellants. 

Orough  y.  Kurge,  44  App.  Div.  19,  affirmed. 

(Argued  October  16,  1901;  decided  November  1,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  second  judicial  department,  entered 
October  31, 1899,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  ou  trial  at  Special  Term. 

Henry  A.  Monfort  for  appellants, 

Clarence  Edwards  for  respondent 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Gray,  Babtlktt,  Martin,  Vann  and  Werner, 
JJ.    Absent :  Parker,  Ch.  J.    Not  sitting :  Cdllen,  J. 


William  R.  Montgomery,  Eespondent,  v.  The  Brush  Eleo* 
TRIO  Illuminating  Company  of  New  York,  Appellant. 

Montgomery  v.  Brush  Eledrio  HI,  Go.,  48  App.  Div.  12,  affirmed. 
(Argued  October  16,  1901;  decided  November  1,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  liret  judicial  department,  entered 
February  21,  1900,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

2^od  Gale  for  appellant. 

William  G.  Wilson  and  Philip  S.  Dean  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:  Gray,  Bartlett,  Martin,  Vann,  Cullbn  and 
Werner,  JJ.    Absent :  Parker,  Ch.  J. 

42 
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Mary  A.  Fox,  Respondent,  v.  International  Hotel  Com- 
pany, Appellant. 

Fhxr.  InUfmati(mal  Hotel  Co,,  41  Api>.  Div.  140.  affirmed.  • 
(Argued  October  16,  1901;  decided  November  1. 1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  10,  1899,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury  and  granting  a  new  trial. 

Eugene  Gary  for  appellant. 

Spencer  Clinton  for  respondent 

Order  aflBrmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs ;  no  opinion. 

Concur:  Gray,  Bartlktt,  Martin,  Vann,  Cullen  and 
Werner,  JJ.    Absent :  Parker,  Ch.  J. 


John  Addison,  Appellant,  v.  Rosa  Enooh  et  al.,  Bespondents. 

Addiion  v.  Enoch,  48  App.  Div.  Ill,  affirmed, 
(Argued  October  17.  1901;  decided  November  .1.  1901.) 

AppteAL  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
7,  1900,  entered  upon  an  order  reversing  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  and  dismissing  the  complaint. 

Charles  Z.  OreenhaU  for  appellant. 

L,  J.  Morrison  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,    Ch.    J.,    Gray,    Bartlett,    MABTm, 
Vann,  Cullen  and  "Werner,  JJ. 
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Pauline  W.  Squire,  Appellant,  v.  Ella  Y.  Greene  et  al., 
Bespondeiit8,  Impleaded  with  Others. 

Artussa  V.  Gearon,  Appellant,  v.  Ella  V.  Greene  et  al., 
Bespondents,  Impleaded  with  Others. 

Squire  v.  Greene,  47  App.  Div.  836,  affirmed. 
(Argued  October  17,  1901;  decided  November  1,  1901.) 

Appeals  from  two  judgments  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department,  entered 
January  24,  1900,  affirming  judgments  in  favor  of  defend- 
ants entered  upon  decisions  of  the  court  on  trial  at  Special 
Term. 

lin^h  Tdggart  and  M,  Oearon  for  appellants. 

Jacob  F.  3filkr  for  respondents. 

Judgments  affirmed,  with  costs,  on  opinion  below. 
Concur:    Parker,    Ch.    J.,    Gray,    Bartlett,    Martin, 
Vann  and  Werner,  J  J.     Not  sitting :  Cullen,  J. 


In  the  Matter  of  the  Application  of  The  Grade  Crossing 
Commissioners  of  the  City  of  Buffalo  for  the  Appointment 
of  Commissioners  to  Ascertain  the  Compensation  to  Be  Paid 
to  Parties  Interested  in  Lands  that  May  Be  Injured  by  the 
Change  of  Grade  of  Chicago  Street. 

The    Grade  Crossing    Commissioners  et  al.,  Appellants ; 
The  Cary  Safe  Company  et  al.,  Kespondents. 

Matter  of  Grade  Crossing  Comrs.,  59  App.  Div.  498,  affirmed. 
(Submitted  September  30,  1901;  decided  November  12, 1901.) 

Appeal  from  an  order  of  the  Appellat€  Division  of 
tlie  Supreme  Conrt  in  the  fourth  judicial  department, 
entered  March  29,  1901,  which  affirmed  an  order  of  Special 
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Term  confirming  the  report  of  commissioners  of  appraisal 
herein. 

Spencer  Clinton  for  appellants. 

Norris  Morey  and  Edward  R.  Boaley  for  Gary  Safe  Com- 
pany, respondent. 

Louia    Z.    Bahcock    for    American     Glucose    Company, 
respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,  Ch.  J.,  O'Brien,   Bartlett,  Haiqht, 
Martin,  Vann  and  Landon,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  Hattik  L. 
Kendall,  Appellant,  v,  Thomas  L.  Feitner  et  al.,  as  Com- 
missioners of  Taxes  and  Assessments,  Respondents. 

PwpU  ex  rel,  KendaU  v.  Feitner,  62  App.  Div.  620,  affirmed. 
(Argued  October  1,  1901;  decided  November  12,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  20,  1901,  which  aflSrmed  an  order  of  Special  Term  dis- 
missing a  writ  of  certiorari  to  review  the  proceedings  of  tlie 
defendants  in  assessing  certain  real  estate  belonging  to  the 
relator. 

Edward  P,  Lyon  for  appellant. 

John  Whalen^  Corporation  Counsel  {Oeorge  S.  Coleman  of 
counsel),  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  in  People  ex  rel. 
Thomson  v.  Feitner  (168  N.  Y.  441). 

Concur:  Pakkeb,  Ch.  J.,  O'Brien,  Babtlett,  Haioht, 
Mabtin  and  Vann,  J  J.     Dissenting :  Landon,  J. 
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The  People  op  the  State  of  New  York  exrel.  The  Broad- 
way Realty  Company,  Respondent,  v.  Thomas  L.  Feitner 
et  al.,  as  Commissioners  of  Taxes  and  Assessments  of  the 
City  of  New  York,  Appellants. 

People  ex  rel,  Broadway  Beaity  Co.  v.  Feitner,  61  App.  Diy.  156,  affirmed. 
(Argued  October  3,  1901;  decided  November  12,  1901.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  May  23,  1901,  which  affirmed  an  order  of 
Special  Term  denying  a  motion  to.quash  a  wrjt  of  certiorari 
to  review  the  action  of  the  defendants  in  assessing  certain  real 
estate  belonging  to  the  relator  and  granting  relator's  motion 
for  the  appointment  of  a  referee. 

The  following  is  the  question  certified:  "Did  the  facts 
alleged  in  the  petition  and  the  writ  of  certiorari  granted 
thereon  with  the  return  thereto  require  the  court  to  entertain 
the  proceeding  for  a  review  of  the  assessment  of  the  property 
described  in  the  petition,  belonging  to  the  relator,  and  to 
appoint  a  referee  to  take  testimony  therein  ? " 

John  Whalerij  Corporation  Counsel  {James  M.  Ward  of 
counsel),  for  appellants. 

Albert  O.  Milba/nk  and  George  Z.  Nichols  for  respondent. 

Order  affirmed,  with  costs,  on  prevailing  opinion  below, 
and  question  certified  answered  in  the  affirmative. 

Concur:  Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight, 
Martin,  Vann  and  Landon,  J  J. 


GnssiE  Stowasser,  Respondent,  v.    Sherman    Outfitting 

Company,  Appellant. 

Stowauer  v.  Sherman  Outfitting  Co.,  46  App.  Div.  628.  affirmed. 
(Argued  October  4,  1901;  decided  November  12,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  22, 1899,  affirming  a  judgment  in  favor  of  plaintifi 
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entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 

MaxweU  Da/oidson  and  Samud  Grveenbaum  for  appellant. 

Otto  Sbrwitz  for  respondent. 

Judgment  affirmed,  with  costs  and  ten  per  cent  damages, 
under  section  3251  of  the  Code  of  Civil  Procedure. 

Concur:  Pabkeb,  Ch.  J.,  O'Brien,  Babtlett,  Haioht, 
Mabtin,  Vann  and  Landon,  JJ. 


In  the  Matter  of  the  Accounting  of  Kicuabd  Maroellus  et 
al.,  as  Administrators  of  John  K.  MabcIsllus,  Deceased. 

RiCHABD  Mabcellus,  as  Administrator,  Appellant ;  F.  Jebome 
Clute,  as  Administrator,  et  al.,  Kespondents. 

Matter  cf  MaroeUus,  48  App.  Div.  630,  affirmed. 
(Argued  October  21,  1901;  decided  November  12,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  made  March 
23,  1900,  affir,ming  a  decree  of  the  Surrogate's  Court  of 
Schenectady  county  settling  the  accounts  of  Kichard  Mar- 
cellus  and  F.  Jerome  Clute,  as  administrators  of  John  K. 
Marcellus,  deceased. 

J(icoh  H.  Clute  for  appellant. 

8.  W.  Jackson  for  respondents. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur:  Pabkeb,  Ch.  J..  Gray,  O'Bbien,  Haight,  Lan- 
don, CuLLEN  and  Webneb,  JJ. 


Henby  E.  Woodfobd  et  al..  Respondents,  v,  John  M.  Bbin- 

KEB  et  al..  Appellants. 

W^o^wd  V.  Blinker,  47  App.  Div.  632,  affirmed. 
(Argued  October  21,  1901;  decided  November  12,  1901.) 

Appeal  from  a  judgment  of  the  Apjiellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
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February  8, 1900,  affirming  a  judgment  in  favor  of  plaintifb 
entered  upon  the  report  of  a  referee, 

J.  H.  Metcalf  for  appellants. 

Alfred  W.  Gray  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haioht,  Lan- 
DON,  CuLLEN  and  Werner,  J  J. 


The  Sheffield  Farms  Company,  Appellant,  v.  Hobnob  ,6. 

TuTHiLL,  Kespondent 

Tht  Skegit  Id  FhrfM  Co,  v.  TutUU,  47  App.  Div.  €28,  afflnned. 
(Argued  October  22,  1901;  decided  November  12,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Feb- 
ruary 16,  1900,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict. 

Isaac  N.  MiUs  and  Alger  cfe  Simpeon  for  appfeUant, 

Arthur  C.  Butts  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haioht,  Gul- 
LEN  and  Werner,  JJ.    Not  sitting :  Landon,  J. 


Calvin  G.  Branch,  Respondent,  v.  The  New  York  Central 
AND  Hudson  Kiver  Railroad  Company,  Appellant. 

Branch  v.  N,  T.  O.  A  H.  R.  R  R,  Oo.,  61  App.  Div.  618.  afflnned. 
(Argued  October  28,  1901;  decided  November  Id,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  19,  1900,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 
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Charles  A.  Pooley  for  appellant. 

James  P,  Lindsay  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  O'Brien,  Haioht,  Lakdon,  Cuu- 
LEN  and  Werner,  JJ.     Not  sitting :  Gray,  J. 


Prestonia  Mann,  Respondent,  v.  Harvey  Willey,  Appellant. 

Mann  v.  Wulfy,  61  App.  Div.  169,  afflnned. 

(Argued  October  24,  1901;  decided  Kovember  12.  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  tliird  judicial  department,  entered  May 
15,  1900,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  at  a  Trial  Term  without  a  jury. 

Hichard  Z.  Hand  for  appellant. 

Royal  Corhm  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Parker,  Ch.  J.,  O'Brien,  Haioht,  Oullsn  and 
Werner,  JJ.  Not  voting :  Oray,  J.    Not  sitting :  Landon,  J. 


LoRiMER  G.  Appleby,  as  Trustee,  etc..  Respondent,  v.  Sophia 

Sewards  et  al..  Appellants. 

Appieby  y.  JSetoardM,  49  App.  Div.  632.  afBrmed. 
(Argued  October  24,  1901;  decided  November  12,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  23,  1900,  affirming  a  judgment  in  favor  of  plaintifE 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Arthur  Furher  for  appellants. 

Paul  R.  Towns  for  respondent. 

Judgment  affirmed,  with  costs  and  ten  per  oent  damages, 
under  section  3251  of  the  Code  of  Civil  Procedure ;  no  opinion. 

Concur :  Parker,  Ch.  J.,  Gray,  O'Brien,  Haioht,  Law- 
don,  Cullen  and  Werner,  JJ. 
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EuGENB  Bau,  Respondent,  v,  Wsstohester  Fibe  In^ubanob 

Company,  Appellant. 

Bau  V.  WiB8tehester  Fire  Iru.  Co,,  50  App.  Div.  428,  affirmed. 
(Argued  October  28,  1901;  decided  November  13,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
April  21,  1900,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Charles  A.  Runk  for  appellant. 

Joseph  A.  Arnold  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :  Fabrer,  Ch.  J.,  Gbay,  O'Bbien,  Haight,  LANboN, 
OuLLEN  and  Webner,  JJ. 


Habvey  Joyce,  Appellant,  v.  The  Bome,  Watebtown  and 
OoDENSBUBG  Bailboad  Company,  Bospondeut. 

Joyce  V.  BoTne,  Wateriaum  db  0.  R.  R  Co.,  92  Hun,  107,  affirmed. 
(Argued  October  28,  1901;  decided  November  12, 1901.) 

Appeal  from  a  judgment  of  the  late  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  10, 1896,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

«/.  TT.  Shea  for  appellant. 

Henry  PurceU  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Pabkeb,  Ch.  J.,  Gbay,  O'Bbibn,  Haight,  Lanpon, 
CuLLEN  and  Webneb,  JJ. 
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Jakeb  p.  Spaine,  Bespondent,  v.  Carbie  Stdocb,  Appellaiit, 

Impleaded  with  AnotJier. 

Spaine  v.  Stitusr,  6t  App.  Div.  481,  affirmed. 

(Argued  October  29,  1901;  d^ided  November  12,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Diviaion  of  the 
Snpreme  Court  in  the  first  judicial  department,  entered  May 
22, 1900,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

£dward  W.  S.  Johnston  for  appellant 

Williarn  P.  Burr  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Pabkek,  Ch.  J.,  Gray,  O'Bbien,  Uaight,  Landon, 
CuLLEN  and  Webner,  JJ. 

John   A.  Bennet,   Appellant,  v.   Washington   Cemetebt, 

Respondent. 

Bennet  v.  WashingUm  Oemete)T/,  47  App.  Div.  365,  affirmed. 
(Argued  October  29,  1901;  decided  November  12,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  16, 1900,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  the  report  of  a  referee. 

George  IL  Starr  and  Thomas  Hooker  for  appellant. 

Oeorge  W.  Wingate  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Pabkeb,  Ch.  J.,  Gbay,  O'Bbien,  Haight,  Landon 
and  Webneb,  JJ.    Not  sitting :  Cullen,  J. 


The  People  of  the  State  op  New  Yobk,  Kespondent,  v. 

Feed  Kbist,  Appellant. 

(Submitted  November  11,  1901;  decided  November  15,  1901.) 

MoTiGN  for  reargument  denied^  without  costs.    (See  168  N. 
r.  19.) 
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LsafA  Leth,  Appellant,  v.  Newbub&h  EhBoimo  Bailvat 

Company,  Respondent. 

Leyh  y.  Ifmburgh  Eleetrie  By,  Co,,  41  App.  Div.  218,  affirmed. 
(Argued  October  80,  1901;  decided  November  19, 1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  6,  1899,  reversing  a  judgment  in  favor  of  plain ti£E 
entered  upon  a  verdict  and  granting  a  new  trial. 

Jatnes  C.  Cropm/  and  Charles  J.  Patterson  for  appellant. 

Jesse  W.  Johnson  for  respondent. 

Order  affirmed,  and  judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  Mrith  costs ;  no  opinion. 

Concur :  Parkbk,  Ch.  J;,  Gray,  O'Brien,  Haight,  Lan- 
DON  and  Werner,  JJ.    Kot  sitting ;  Cullen,  J. 


Orlo  R.  Clare,  Respondent,  v,  William  E.  Dawson, 

Appellant. 

Clark  V.  Da/w9on,  51  App.  Div.  618«  affirmed. 

(Argued  October  81, 1901 ;  decided  November  19,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
April  16,  1900,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

H.  B.  Cone  for  appellant. 

Edwa/rd  A,  Washbwm  and  George  Bowen  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  Grat,  O'Brienv  Haioht,  Lan- 
DON^  CuLLBN  and  Werner,  JJ. 
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The  City  of  Sybaouse,  Appellant,  v,  Chables  Hubbabd  et 

al.,  Respondents. 

City  €f  Syraome  v.  Hubbard,  64  App.  Di>.  587,  appeal  dismissed. 
(Argued  November  12,  1901;  decided  November  19,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  18,  1901,  which  affirmed  an  order  of  Special  Term 
vacating  a  temporary  injunction. 

J,  S,  Thorn  and  M.  Z,  Haven  for  appellant. 

Alexander  II,  Cowie  for  respondents. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,   O'Brien,  Babtlett,  Haight, 
Martin,  Vann  and  Landon,  J  J. 


The  Fabmers'  Loan  and  Trust  Company,  as  Trustee, 
Respondent,  v.  The  New  York  and  Northern  Rail- 
way Company  et  al..  Respondents,  and  Artemas  H. 
Holmes  and  Alfred  R.  Pick,  Appellants. 

(Submitted  November  11,  1901;  decided  November  19,  1901.) 

Motion  for  restitution,  under  section  1323  of  the  Code  of 
Civil  Procedure,  denied,  without  costs.    (See  150  N.  Y.  410.) 


Michael    J.   Dady,  Respondent,  v.  John  H.  O'Roubkb, 

Appellant,  Impleaded  with  Another. 

Reported  below,  61  App.  Div.  529. 

(Argued  November  11,  1901;  decided  November  19,  1901.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  June  3,  1901,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term. 
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The  motion  was  made  npon  the  ground  that  the  question 
involved  is  simply  academic 

James  C.  Church  for  motion. 

L.  Laflin  Kellogg  opposed. 

Motion  denied,  with  ten  dollars  costs. 


The  People  of  the  State  of  New  Yobk  ex  rel.  The  Joseph 
Falleet  Brewing  Company,  Limited,  Kespondent,  v. 
Henby  H.  Lyman,  as  State  Commissioner  of  Excise  of  the 
State  of  New  York,  Appellant. 

PeopU  ex  rel,  FaUert  Brewing  Co.  y.  Lffman,  58  App.  Div.  470,  affirmed. 
(Submitted  NoTember  11,  1901:  decided  November  22,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made  July 
17,  1900,  which  affirmed  an  order  of  Special  Term  granting  a 
motion  for  a  peremptory  writ  of  mandamus  commanding  the 
defendant  to  direct  the  payment  of  a  rebate  upon  a  certain 
liquor  tax  certificate  surrendered  for  cancellation  by  the  relator. 

S.  B.  Mead  and  W.  E.  Schenck  for  appellant. 
Louis  Marshall  and  Moses  Weinman  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,   Ch.   J.,  O'Brien,  Bartletf,   Haioht, 
Martin,  Vann  and  Landon,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  The  Society 
of  the  Free  Church  of  St.  Mary  the  Virgin,  Bespondent, 
V.  Thomas  L.  Feitner  et  al..  Commissioners  of  Taxes  and 
Assessments  of  the  City  of  New  York,  Appellants. 

People  ex  rel.  Society  of  Free  Church  of  St.  Mary  v.  Feitner,  68  App. 
Diy.  618,  modified. 
(Submitted  November  11,  1901;  decided  November  23,  1901.) 

Appeal  from  an   order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  July  9, 
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1901,  which  reversed  an  order  of  Special  Teriu  coniinning  an 
assessment  for  taxation  on  the  relator's  real  property  for  the 
year  1900,  and  canceled  such  assessment. 

John  Whaleriy  Corporation  Counsel  {James  M.  Ward  and 
Andrew  T,  Campbell^  Jr.^  of  counsel),  for  appellants. 

C.  K,  B^vee,  Jr.,  for  respondent, 

Order  modified  upon  and  as  stated  in  the  opinion  in  People 
exrel.  Society  of  Free  Church  of  St  Mary  v.  Feitner  (168 
N.  Y.  494),  and^as  thus  modified  affirmed,  without  costs  of 
this  appeal  to  either  party. 

Concur:  Pabkrr,  Ch.  J.,  O'Brien,  Bartlett,  Haioht 
Martin,  Vann  and  Landon,  J  J. 


In  the  Matter  of  the  Appraisal  under  the  Transfer  Tax  Act 
of  the  Estate  of  Sarah  M.  Althause,  Deceased. 

Walton  C.  Althause,  Individually  and  as  Adminstrator, 
etc.,  et  al.,  :Appellants ;  The  Comptroller  of  the  State 
OF  New  .York,  Respondent. 

Matter  of  Althaute,  68  App.  Div.  2o2,  affirmed. 

(Submitted  November  11,  1901;  decided  November  22,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  tlie 
Supreme  Court  in  the  first  judicial  department,  made  July  9, 
1901,  which  affirmed  orders  of  the  Surrogate's  Court  of  the 
county  of  New  York  assessing  a  ti*ansfer  tax  upon  the  estate 
of  Sarah  M.  Althause,  deceased. 

Leiwi^l  Skidmore  for  appellants. 

Edward  H.  Fallows  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Parker,  Ch.  J.,   O'Brien,  Bartlett,  Haioht, 
Martin,  Vann  and  Landon,  JJ. 
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The  People  of  the  State  of  New  Yobk  ex  rel.  Clarence 
Fleischman,  Kespondent,  v.  Samuel  Caldwell,  as  Sherifi 
of  the  County.of  Erie,  Appellant. 

PBopiU  ex  ret.  FleieehmanY.  Catdtoell,  64  App.  Div.  46,  affirmed. 
(Argued  November  11. 1901;  decided  November  1^,  Itfbl.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
August  7,  1901,  which  affirmed  an  order  of  the  Special  Term 
upon  habeas  corpus  proceedings  discharging  the  relator  from 
the  further  custody  of  the  defendant. 

John  G,  MiUmm^  Lewis  E,  Carr^  Addbert  Mooty  William 
L.  Marcyy  Cha/rlea  P.  Norton  and  Thomas  Peririey  for 
appellant. 

Louis  Marshall  and  Tracy  C.  Becker  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  in  the  case-  of  'People 
esc  rel.  Tyroler  v.  Warden^  etc.  (157  N.  Y.  116). 

Concur:  Paeker,  Ch.  J.,  O'Bbien^  BaiStletTj^Mabtin, 
Yann  and  Landon,  J  J.    Kot  voting :  HAiaHx,  J. 


In  the  Matter  of  the  Petition  of  Harby  C.  Spikes,  Appellant, 
to  Obtain  the  Testimony  of  Francis  V.  Greene  et  al., 
Bespondents,  as  Witnesses  in  an  Action  Pending  in  the 
Court  of  Chancery  in  the  State  of  New  Jersey, 

Matter  of  8pinke,  68  App.  Div.  285,  appeal  dismissed. 
(Argued  November  11, 1901;  decided  November  22,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  July  9, 
1901,  which  reversed  two  ordere  of  Special  Term,  one  denying 
a  motion  of  the  appellants  herein  to  vacate  and  set  .aside  a 
subpoena  theretofore  issued  requiring  them  to.  appear  before 
a  commissioner  therein  named  and  be  examined  as  witnesses 
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in  behalf  of  the  complainant  in  an  action  pending  in  the 
Court  of  Chancery  of  New  Jersey,  and  the  other  granting 
petitioners  motion  to  compel  the  respondent  Greene  to  testify 
pnranant  to  said  subpoena. 

O.  H.  Engdhard  and  Nathcm  Bijur  for  appellant 

De  Lomcey  NicoU  and  Raymond  D.  I%v/rher  for  respondents. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur:    Parker,  Ch.  J.,  O'Brien,  Bartlbtt,  Haight, 
Martin,  Vann  and  Landox,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  Brooklyn 
Rapid  Transit  Company,  Respondent,  v,  William  J. 
Morgan,  as  Comptroller  of  the  State  of  New  York, 
Appellant. 

P^opU  ex  rd.  Brooklyn  B.  T,  Co,  v.  Morgan,  197  App.  Div.  385,  modified. 
(Argued  November  11, 1901;  decided  November  22,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
January  26,  1901,  directing,  upon  certiorari  proceedings,  the 
defendant  to  correct  and  restate  an  assessment  of  a  franchise 
tax  against  the  relator  for  the  year  ending  October  31, 
1899. 

John  C.  DavieSj  Attorney- General  {Henry  B,  Coman  of 
counsel),  for  appellant. 

Cha/rles  A.  Collin  for  respondent. 

Order  modified  so  as  to  increase  the  amount  of  tax  to 
$52,826,  as  agreed  upon  by  counsel,  and  as  so  modified 
affirmed,  with  costs,  on  opinion  below. 

Concur:  Pabkkr,  Ch.  J.,  O'Brien,  Bartlbtt,  Vann  and 
Landon,  J  J.    Absent :  Haight,  J.     Not  voting :  Martin,  J. 
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« 

The  P?:ople  of  the  State  of  New  York  ex  rel.  Frank 
B0LLE8,  Appellant,  v.  Bernard  J.  York  et  al.,  Composing 
the  Board  of  Police  of  the  Police  Department  of  the  City 
of  New  York,  Respondents.  • 

People  ex  rel.  Bollea  v.  York,  62  App.  Div.  617,  affirmed. 
(Argued  September  80,  1901;  decided  November  26,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
June  12,  1901,  which  dismissed  a  writ  of  certiorari  to  review 
the  determination  of  the  defendants  in  removing  the  relator 
.from  the  police  force  of  the  city  of  New  York  and  aflSrmed 
the  proceedings. 

George  H,  Bruce  for  appellant. 

John  WhaleUy  Corporation  Counsel  {Theodore  Cormoly 
and  Terence  Farley  of  counsel),  for  respondents. 

Order  affirmed,  with  costs,  on  opinion  in  People  ex  rel. 
Clarke  v.  Roosevelt  (168  N.  Y.  488). 

Concur :  Parker,  Ch.  J.,  Haioht,  Martin,  Vann  and  Lan- 
DON,  JJ.    Not  voting :  O'Brien  and  Bartlett,  JJ. 


James  Mills,  Appellant,  v.  Eeuben  W.  Eoss,  Respondent. 

MiUs  V.  Btm,  89  App.  Div.  563,  affirmed. 

(Argued  October  18,  1901;  decided  November  26,  1901.) 

Appeal  from  a  judgment  entered  April  26,  1900,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
first  judicial  department,  which  afiirmed  a  judgment  of  Special 
Term  sustaining  a  demurrer  to  the  complaint  and  dismissing 
such  complaint. 

Raphael  J,  Moses  for  appellant. 

William  J.  Leitch  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Gray,   Bartletf,  Martin,  Vann,  Cullen  and 
Werner,  JJ.    Absent :  Parker,  Ch.  J. 

43 
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The  People  op  the  State  of  New  York  ex  rel.  Mark 
Davis,  Appellant,  v.  Thomab  L.  Feitner  et  al.,  as  Commis- 
sioners of  Taxes  and  Assessments  of  the  City  of  New  York, 
Respondents. 

People  tx  rd,  Davis  v.  Fgitner,  62  App.  Dlv.  618,  affirmed. 
(Argued  Noyember  12,  1901;  decided  November  26, 1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  first  judicial  department,  made  June 
21,  1901,  which  affirmed  an  order  of  Special  Term  dismissing 
a  writ  of  certiorari  to  review  the  proceedings  of  the  defendants 
in  assessing  the  personal  property  of  the  relator  for  the  pur- 
poses of  taxation. 

Theodore  Sutro  for  appellant. 

John  Whaleriy  Corporation  Counsel  {James  M.  Ward  and 
4^ndrew  T,  CampbeU^  Jr.y  of  counsel),  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:   Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haioht, 
Martin,  Vann  and  Landon,  J  J. 


168         674 

Case  2 
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The  People  of  the  State  of  New  York  ex  rel.  Oscar  F. 
Zollikoffer,  Appellant,  v.  Thomas  L.  Fbitner  et  al.,  as 
Commissioners  of  Taxes  and  Assessments  of  the  City  of 
New  York,  Respondents. 

People  ex  rd,  ZoUikoffer  v.  Feitner,  63  App.  Div.  615,  affirmed. 
(Argued  November  13,  1901;  decided  November  26,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  July  9, 
1901,  which  affirmed  an  order  of  Special  Term  dismissing  a 
writ  of  certiorari  to  review  the  proceedings  of  the  defendants 
in  assessing  certain  real  property  of  the  relator  for  the  pur- 

•  •  • 

poses  of  taxation. 
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Theodore  Sutro  for  appellant. 

John  Whalen^  Corporation  Counsel  {George  S.   Colenum 
and  James  M.  Ward,  of  counsel)  for  respondents. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur :  O'Brien,  Bartlett,  HAionf ,  Martin,  Vann  and 
Landon,  J  J.     Absent :  Parker,  Ch.  J. 


The  People  of  the  State  of  New  York  ex  rel.  Hiram  H, 
Miller,  Appellant,  v^  William  C.  Elmendobp,  Mayor. of 
the  City  of  Ithaca,  Respondent. 

People  ex  rd.  Miller  v.  Elmendorf,  57  App.  Div.  340,  appeal  dismissed. 
(Argued  November  13,  1901;  decided  November  26,  1901.> 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Janu- 
ary 18, 1901,  which  affirmed,  on  certiorari,  the  proceedings  of 
the  defendant  in  dismissing  the  relator  from  the  police  force 
of  the  city  of  Ithaca. 

F,  E,  Tibhetts  for  appellant. 

Edward  J.  Mone  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur:  Parker,   Ch.   J.,   O'Brien,   Bartlett,  Haight, 
Martin  and  Vann,  JJ.    Not  sitting :  Landon,  J. 


The  People  of  the  State  of  New  York  ex  rel.  American 
Fire  Insurance  Company,  Appellant,  v.  Thomas  L. 
Feitner  et  al.,  as  Commissioners  of  Taxes  and  Assessments 
of  the  City  of  New  York,  Respondents. 

People  ex  rel.  American  K  Ins.  Co.  v.  Feitner,  68  App.  Div.  614,  affirmed. 
(Argued  November  12,  1901;  decided  November  26,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division   of  the 
Supreme  Court  in  the  first  judicial  department,  made  July 
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9, 1901y  which  affirmed  an  order  of  Special  Term  dismissing  a 
writ  of  certiorari  to  review  the  proceedings  of  the  defendants 
in  assessing  the  capital  and  surplus  of  the  relator  for  purposes 
of  taxation. 

Robert  Z.  Wendey  and  John  0.  Heald  for  appellant. 

John  Whalen^  Corporation  Counsel  {George  S,  Coleman 
and  James  M.  Ward,  of  connsel),  for  respondents. 

Order  affirmed,  with  costs,  on  People  ex  rel.  Westchester 
F.  Ins.  Co,  V.  Davenport  (91  N.  Y.  574)  and  People  ex  rel. 
Nat  Surety  Co.  v.  Feitner  (166  N.  Y.  129) ;  no  opinion. 

Concur:  Parker,  Ch.  J.,  Bartlbtt,  IIaight,  Mabitk, 
Vann  and  Landon,  JJ.    Not  voting :  O'Brien,  J. 
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The  People  op  the  State  of  New  York,    Appellant,  v. 

George  Clark  et  al..  Respondents. 

People  V.  MeKenna,  62  App.  Div.  827,  appeal  dismissed. 
(Argued  November  12,  1901;  decided  November  26,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  June 
21,  1901,  which  reversed  an  order  of  Special  Term  denying  a 
motion  to  vacate  a  judgment  entered  upon  a  forfeited  recogni- 
zance and  to  set  aside  an  execution  issued  thereon  and  granted 
such  motion. 

Eugene  A.  Philbin,  District  Attorney  {Charles  F.  Le 
Barhier  and  Charles  A.  Skidmore  of  counsel),  for  appellant. 

Robert  C  Taylor  for  respondents. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.   J.,   O'Brien,  Bartlett,   Haioht, 
Martin,  Vann  and  Landon,  J  J. 
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The  People  of  the  State  of  New  York,  Appellant,  v. 

William  Baker  et  al.,  Respondents. 

People  V,  McKenna,  63  App.  Div.  616,  appeal  dismissed. 
(Argued  November  12, 1901;  decided  November  26,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  June 
21, 1901,  which  reversed  an  order  of  Special  Term  denying  a 
motion  to  vacate  a  judgment  entered  upon  a  forfeited  recogni- 
zance and  to  set  aside  an  execution  issued  thereon  and  granted 
such  motion. 

JEhigene  A.  Philbin^  District  Attorney  {CTho/rles  E.  Le 
Barbier  and  Charles  A,  Skidmore  of  counsel),  for  appellant. 

Robert  C.  Taylor  for  respondents. 

Appeal  dismissed,  with  costs  ;  no  opinion. 
Concur:  Paekee,   Ch.  J.,  O'Brien,    Bartlett,  Haight, 
Martin,  Vann  and  Landon,  J  J. 
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The  People  of  the  State  of  New  York  ex  rel.  Jessie  L. 
Ward  et  al..  Respondents,  v.  Thomas  L.  Feftner  et  al,,  as 
Commissioners  of  Taxes  and  Assessments  of  the  City  of 
New  York,  Appellants. 

People  ex  rel.  Ward  v.  Feitiier,  61  App.  Div.  456,  affirmed. 
(Argued  November  12,  1901;  decided  November  26,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  20,  1901,  which  affirmed  an  order  of  Special  Term  cor- 
recting and  reducing  an  assessment  made  by  defendants  upon 
certain  real  property  of  the  relators  for  the  purposes  of  taxation. 

John  WhaieUj  Corj)orat{on  Counsel  {George  S.  Coleman 
of  counsel),  for  appellants. 

George  G.  Reynolds  and  Frederic  A.  Wa/rd  for  respondents. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur:   Parker,  Ch.  J.,  O'Brien,  Bartlett,  Haight, 
Martin,  Vann  and  Landon,  JJ. 
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Mary  L.  Wixhebbeb  et  al.,  as  AdministratorB  of  Bobbinb  M. 
WrrHEBBEE  et  al.,  BeBpoudents,  v.  Aubbbt  E.  Mbyeb, 
Appellant. 

(Submitted  Norembor  18,  1901;  decided  November  26,  1901.) 

Motion  for  reargament  denied,  with  ten  dollars  costs.    (See 

168  N.  Y.  641.) 

'  — — — ^— ^^^^^— -^^-^^^^■^— • 

Alexandbb  M.  WHrrs,  Respondent,  v.  Nassau  Tbust  Com- 
pany^ as  Executor  of  William  M.  Tebo,  Deceased, 
Appellant. 

(Submitted  November  11, 1901;  decided  November  26,  1901.) 

Motion  for  reargament  denied,  with  ten  dollars  oostB.    (See 
168  N.  Y.  149.) 


Isaac  Sapebstein,  Appellant,  v.  Moyeb  TTllmait,  Individ- 
ually,  and  as  Executor  of  Amelia  IJllman,  Deceased, 
Respondent. 

(Submitted  November  11,  1901;  decided  November  26.  1901.) 

Motion  for  reargament  denied,  with  ten  dollars  costs.    (See 
168  N.  Y.  636.) 


Maby  Ann  Adams  et  al.,  as  Executors  of  Walteb  Adams, 
Deceased,  Respondents,  v.  Geobge  Elwood,  Appellant. 

Adams  v.  Elwood,  61  App.  Dlv.  622,  appeal  dismissed. 
(Argued  November  18,  1901;  decided  December  3,  1901.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  made  May 
31,  1901,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  to  vacate  and  set  aside  an  order  of  reference,  the 
referee's  report  and  the  judgment  entered  thereon. 
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William  L.  Mathot  for  appellant. 

B.  J.  Shadhclt  and  James  M.  Seamficm  for  respondents. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur:  Parkeb,   Ch.   J.,   O'Bbien,   Babtlbtt,  Haight, 
Mabtin,  Vann  and  Landon,  JJ. 


Fbank  &  J.  G.  Jenkin9,    Jb.,  Appellant,   v.    Thb   John 
Good  Cobdage  and  Machine  Company,  Defendant. 

Bebthold  a.  Reiss,  Claiming  to  be  Receiver  of  The  John 
Good  Cobdage  and  Machine  Company  et  al.,  Respondents. 

Jenkins  v.  tfohn  Good  Cordage  AM.  C^.,  56  App.  Div.  578,  affirmed. 
(Argued  November  13,  1901;  decided  December  8,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
December  31,  1900,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  dismissal  of  the  complaint  as 
to  all  the  defendants  except  the  John  Good  Cordage  and 
Machine  Company  by  the  court  on  trial  at  Special  Term. 

Benjamin  N.  Cardozo  and  Ira  Leo  Bamberger  for  appellant 

Leopold  WaUach,  Max  J.  Kohler  and  Alfred  A.  Cook 
for  Berthold  A.  Reiss,  as  receiver,  etc.,  respondent. 

Edward  A,  Ilibbard  for  Edwin  A.  McAlpin  et  al., 
respondents. 

Henry  C.  WiUcox  for  American  Surety  Company, 
respondent. 

Abd  Crook  for  James  J.  Phelan,  respondent. 

Henry  Hoyt  and  Christian  G,  Moritz  for  James  Rorke, 
respondent. 

Waldo  G,  Morse  for  General  Fire  Extinguisher  Company, 
respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:  Parker,   Ch.   J.,  O'Brien,   Bartlett,  Haight, 
Martin,  Vann  and  Landon,  JJ. 
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Oliveb  E.  Cromwell,  Individually  and  as  Executor  of 
Charles  T.  Cromwell,  Deceased,  Appellant,  v.  Oliver  E. 
Cromwell,  Jr.,  et  al.,  Kespondents,  Impleaded  with  Others. 

CromweU  ▼.  Cromwell  55  App.  Div.  103,  affirmed. 
(Argued  November  14,  1901;  decided  December  8,  1001.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  27,  1900,  which  affirmed  a  judgment  of  Special 
Term  construing  the  will  of  Charles  T.  Cromwell,  deceased. 

Frank  E,  BlacJewdl  for  appellant. 

Oeorge  B,  Covmgton  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Parker,  Ch.  J.,  O'Brien,  Haight,  Martin,  Vann 
and  Landon,  J  J.    Dissenting :  Bartlett,  J. 


John  Savage,  Appellant,  v.  Nassau  Eleotrio-  Bailroad 

Company,  Eespondent. 

Savage  v.  Naseau  Electric  R,  E.  Co.,  42  App.  Div.  241,  affirmed. 
(Argued  November  15,  1901;  decided  December  3,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered  upon 
an  order  made  at  the  July  term,  1899,  affirming  a  judgment 
in  favor  of  defendant  entered  upon  a  dismissal  of  the  com- 
plaint by  the  court  at  a  Trial  Term. 

Ja/mes  C.  Cropaey  for  appellant. 

Isaac  R,  Odamd  and  Oeorge  D.  Yeomana  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Parker,  Ch.  J.,   O'Brien,   Bartlett,  Martin, 
Vann  and  Landon,  J  J.    Absent :  Haight,  J. 
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Adolph  Bosenbebg,  Bespondent,  v.  The  Thibd  Avenue 

Bailboad  Company,  Appellant. 

Bosenberg  v.  Third  Awnue  R.  R  Co,,  47  App.  Div.  823,  affirmed. 
(Argued  November  19,  1901;  decided  December  3,  1901.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  16, 1900,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Henry  MdviUe,  Herbert  R.  Lvmbv/rger  and  Henry  JL 
Sch&aerman  for  appellant. 

Jmnea  C.  Cropaey  for  respondent. 


Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:   Parkeb,  Ch.  J.,  O'Brien,  Babi 


BaBTLBTT,   MABTIHy 

Yann,  Landon  and  Cullen,  JJ. 
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ABATEMENT. 

And  revival  —  action  for  libel  —  dissolution  of  corporate  defendant. 

See  Ck>RP0RATI0N8,  4. 

ABSTBACT  aT7ESTI0N& 

Cannot  be  certified  to  Court  of  Appeals  for  review. 

See  Appeal,  7.        / 

ACTIONa 

Survival  of  —  civil  death  —  libel  —  dissolution  of  corporate  defendant. 

See  Corporations.  1-4. 

Equitable — to  enforce  liability  of  directors  of  charitable  corporation 
for  corporat'O  debts — when  not  maintainable. 

See  Corporations,  9. 

AliDEBMAN. 

Independent  nomination  of  candidate  for  office  of,  in  district  of  less 
extent  than  a  ward. 

See  Elections. 

AK8WEB. 

When  allegation  of  pendency  of  another  action  no  defense  to  action  for 
statutory  penalty. 

See  Pleading,  2. 

AKTI-MONOPOLT  ACT. 

Action  by  attorney-general  against  combination  formed  prior  to  passage 
of  act. 

See  Statutes. 


1.  lUecreitionary  Rtfueal  of  Mandamus  not  Reviewable,  An  order  of 
the  Appellate  Division  affirming  an  order  of  Special  Term  denying  a 
motion  for  a  peremptory  writ  of  mandamus  which  fails  to  show  that 
the  writ  was  refused  upon  a  question  of  law  only,  and.  therefore,  must 
be  assumed  to  have  been  denied  as  a  matter  of  discretion,  is  not  review- 
able by  the  Court  of  Appeals.    People  ex  rel.  Lentilhon  v.  Coler.  6 

2.  Crimes — 'Interlocutory  Order.  Under  section  519  of  the  Code  of 
Criminal  Procedure  an  order  of  the  Appellate  Division  reversing  a  Judg< 
meat  for  defendant  on  demurrer  to  an  indictment  is  reviewable  by,  the 
Court  of  Appeals.    PeopU  v.  Drayton,  10 

8.  When  Final  Judgment  Sustaining  a  Demurrer  and  Dismissing  the 
Complaint  Is  not  Appealable,  A  final  judgment  entered  pursuant  to 
section  1222  of  the  Code  of  Civil  Procedure  upon  an  order  of  Special 
Term  sustaining  a  demurrer  and  dismissing  the  complaint  upon  the 
merits,  after  a  reversal  by  the  late  General  Term  of  a  final  judgment  over- 
ruling the  demurrer,  the  order  of  reversal  giving  the  plaintiflf  leave  to 
amend,  which  he  failed  to  do.  but  which  contained  no  direction  for  final 
judgment  in  case  of  his  default,  is  not  appealable  to  the  Court  of  Appeals. 
Leonard  v.  Barnum.  41 

4.  Errors  not  Excepted  to  not  Revietoable.  Upon  ^n  appeal  from  the 
Appellate  Division  errors  in  criminal  trials  can  be  made  available  in  the 
Court  of  Appeals  only  by  exceptions  duly  taken  at  the  trial,  and  section 
627  of  the  Code  of  Criminal  Procedure  has  not  changed  the  old  rule  to 
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this  effect,  and,  therefore,  the  failure  of  the  prosecution  to  prove  that  the 
owner  was  a  body  corporate  as  alleged  in  the  indictment  where  the  ques- 
tion was  not  raised  below  by  an  exception  cannot  be  considered  on  appeal. 
People  y.  Grassman,  47 

5.  Order  Denying  Application  to  Determine  Amount  cf  Lien  a  Final 
Order.  Where  the  Appellate  Division  reverses  an  order  of  Special  Term 
appointing  a  referee  to  ascertain  and  report  the  value  of  the  petitioners* 
sprvices  in  a  proceeding  to  enforce  an  attorney's  lien  and  in  addition  denies 
the  application,  thus  depriving  the  petitioners  of  their  lien,  it  becomes  a 
final  order  in  a  special  proceeding  and  is  appealable  to  the  Court  of  Appeals. 
Matter  of  King.  53 

6.  Discretionary  Order.  An  appeal  from  an  order  of  the  Appellate 
Division  will  not  be  dismissed  on  the  ground  that  so  far  as  the  record  dis- 
closes it  may  have  been  made  in  the  exercise  of  discretion,  where  the  court 
allows  the  appeal  and  certifies  a  question  of  law  for  review,  since  it  will  be 
presumed  under  such  circumstances  that  the  determination  was  made 
upon  the  merits,  unless  it  expressly  appears  by  the  record  that  it  was 
miode  in  the  exercise  of  discretion.    Matter  of  Daviea,  S9 

7.  Abstract  Questions  Cannot  Be  Certified  for  Beview.  The  Appellate 
Division  has  no  power  to  certify  abstract  questions  to  the  Court  of 
Appeals  for  review,  and  the  latter  court  has  no  power  to  answer  such 
questions,  since  it  is  limited  to  a  review  of  the  determination  of  the 
Appellate  Division.  Id. 

8.  Constitutional  Qtiestion  Waived,  if  not  Baised  at  the  Trial.  The  Court 
of  Appeals  will  not  consider  the  constitutionality  of  an  act  infiicting  a 
penalty  when  the  question  was  not  raised  at  the  trial  as  it  must  be 
deemed  to  have  been  waived.    Dodge  v.  Cornelius.  242 

9.  Creditor's  Action.  Under  section  100  of  the  Code  of  Civil  Procedure 
no  appeal  lies  to  the  Court  of  Appeals  from  an  order  denying  a  "  motion 
herein  to  vacate  and  set  aside  the  warrants  of  attachments  and  *  *  * 
judgment  in  this  action"  without  the  allowance  of  the  Appellate 
Division,  since  it  is  an  appeal  from  an  order  in  an  action  and  not  in  a 
special  proceeding.    Hammond  v.  National  Life  Assn.  2^2 

10.  Divorce —  When  Judgment  of  Appellate  Division  Affirming  Award  of 
Custody  of  Children  by  Supreme  Court  not  Bevietoable.  A  judgment  grant- 
ing a  divorce  to  plaintiff,  but  awarding  the  custody  of  the  children  to 
defendant,  is  within  the  discretion  of  the  Supreme  Court,  and  where  that 
court  does  not  exceedxits  powers  an  affirmance  thereof  by  the  Appellate 
Division  is  not  reviewable  by  the  Court  of  Appeals.  Osterhoudt  v. 
Osterhoudt.  358 

11.  Stipulation  for  Judgment  Absolute — New  Trial.  An  objection  that 
a  judgment  should  not  have  been  reversed  altogether,  but  should 
have  been  sustained  as  to  part  of  a  claim  and  judgment  for  a  smaller 
amount  given,  cannot  be  made  in  the  Court  of  Appeals  after  stipulation 
for  judgment  absolute  in  case  no  error  was  committed  in  granting  a 
new  trial,  where  the  whole  claim  was  treated  by  the  appellant  and  passed^ 
upon  below  as  a  single  claim,  part  of  which  was  invalid,  since  on  such  an 
appeal  the  order  of  reversal  must  be  affirmed  if  the  record  shows  any 
error  by  the  trial  court  calling  therefor.    Bank  of  China,  etc.,  v.  Morse.  iSS 

12.  When  Appellate  Division  Has  No  Power  to  Incorporate  Findings  of 
Fact  in  Order  Modifying  Judgment.  Where  a  trial  justice  has  filed  his 
decision  stating  concisely  the  grounds  upon  which  the  issues  in  the  case 
were  decided  by  him,  the  Appellate  Division  has  no  power  to  incorpo- 
rate into  an  order  modifying  the  judgment  entered  thereon  findings 
of  fact  and  conclusions  of  law,  upon  the  ground  that  '*tbe  case  was 
one  in  which  findings  of  fact  should  be  made,"  since  under  section  1022 
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of  the  Code  of  Civil  Procedure  the  trial  court  or  referee  has  the  exclusive 
power  to  formulate  the  decisioQ  upon  the  issues,  and  upon  which  judg- 
ment must  be  entered.     Cutter  v.  Gudebrod  Brothers  Co,  512 

13.  When  Question  as  to  Bar  of  Former  Judgment  not  Presented,  The 
question  whether  or  not  a  former  judgment  is  a  bar  to  a  subsequent  action 
between  the  same  parties  cannot  be  considered  by  the  Court  of  Appeals 
upon  an  appeal  from  an  order  reversing  a  judgment  therein  upon  ques* 
tions  of  law  and  granting  a  new  trial,  where,  although  it  was  read  in  evi- 
dence upon  the  trial  without  objection,  it  was  not  pleaded  as  a  bar  and 
the  trial  court  made  no  finding  of  fact  or  conclusion  of  law  concerning 
the  same.    Fritz  v.  Tompkins,  524 

14.  Questions  as  to  Weight  of  Evidence  not  Reviewable,  A  contention  that 
a  finding  is  against  the  weight  of  evidence  cannot  be  considered  by  the 
Court  of  Appeals,  that  court  being  confined  to  the  question  of  law  as  to 
whether  a  material  finding  of  fact  is  without  any  evidence  to  support  it. 

Id, 

15.  As  to  sufficiency  of  evidence  to  sustain  verdict  —  railroads — main- 
tenance of  track  upon  land  claimed  to  be  a  public  street  —  trial  —  validity 
of  title  —  admissibility  of  maps  in  evidence.  City  of  Niagara  Falls  v.  Jy. 
T.  C.  db  H,  B.  B.  B.  Co.,  168X  Y.  610. 

16.  As  to  whether  an  allegation  in  a  complaint,  when  not  denied  in  the 
answer,  is  to  be  deemed  an  admission  which  cannot  be  avoided  at  the  trial 
Qor  upon  appeal      Witherbee  v.  Meyer,  168  N.  Y.  641. 

By  executors — rule  as  to  costs  —  meaning  of  "  costs  to  abide  event." 
See  Costs,  4. 

'  New  trial  not  granted  on  appeal  from  conviction  for  murder  on  evi- 
dence capable  of  conflicting  inferences. 

See  Crimes,  88. 

Reversible  error. 
See  Riparian  Rightb,  6. 

APPELLATE  DIVISION. 

Order  of,  affirming  order  of  Special  Term  refusing  mandamus,  when  not 
reviewable  by  Court  of  Appeals. 

See  Appeal,  1. 

Order  of.  reversing  judgment  for  defendant  on  demurrer  to  indictment, 
is  reviewable  by  Court  of  Appeals. 

See  Appeal,  2. 

Order  of,  denying  application  to  determine  amount  of  lien,  a  final  order. 
See  Appeal,  5. 

When  order  of,  not  presumed  to  be  discretionary. 
See  Appeal,  6. 

Has  no  power  to  certify  abstract  questions  to  the  Court  of  Appeals. 
See  Appeal,  7. 

When  judgment  of,  affirming  award  of  custody  of  children  by  Supreme 
Court  not  reviewable  by  Court  of  Appeals. 

See  Appeal,  10. 

When  it  has  no  power  to  incorporate  findings  of  fact  in  order  modifying 
judgment. 

See  Appeal,  12. 
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ASSESSMENT. 

Upon  gross  earnings  of  railroad  corporation  derived  from  carrying 
United  States  mail,  when  it  cannot  be  made. 

See  Tax,  1. 

Of  franchise  tax  upon  capital  stock  of  corporation,  when  it  must  be 
made  upon  its  actual  cash  value. 

See  Tax,  2. 

On  personal  property  held  by  two  or  more  trustees,  method  of  making. 

See  Tax,  8. 

In  New  York  city — certiorari  to  review  —  provision  of  Tax  Law  as  to 
time  of  application  for,  not  applicable  —  assessment  by  deputy  commis- 
sioners  not  final  —  original  juii^iction  of  board  of  taxes  and  assessments 
—  suffldency  of  application  to  reduce  assessment  —  failure  to  take  testi- 
mony on  application  not  a  jurisdictional  defect  —  return  to  writ  of  cer- 
tiorari not  conclusive — right  to  take  testimony  on  hearing. 

See  Tax.  6-10. 

ASSOCIATIONS. 

Charitable  —  legacies  to,  subject  to  transfer  tax. 

See  Tax,  4w 

ATTORNEY  AND  OUENT. 

1.  When  Lien  for  Sendees  not  Waited,  The  acts  of  attomevs  in  draw- 
ing and  entering  an  order  in  the  Supreme  Court  at  the  conclusion  of  an 
action  by  a  trustee  to  recover  wrongfully  hypothecated  securities,  direct- 
ing a  trust  company  to  whom  they  had  been  delivered  pending  the  litiga- 
tion subject  to  the  order  of  the  court  to  deliver  them  to  the  trustee  and  in 
sending  their  bill  for  services  and  disbursements  to  him,  accompanied  by 
a  letter  in  which  they  stated  that  they  had  no  desire  to  impress  a  lien  upon 
the  fund,  but  desired  him  to  send  a  check  for  the  amount,  do  not  consti- 
tute a  waiver  of  their  attorney's  lien  upon  the  securities,  and  upon  the 
refusal  of  the  trustee  to  pay  the  bill  they  have  the  right  to  elect  to  estab- 
lish their  lieu  while  the  securities  are  yet  in  the  hands  of  the  trust  com- 
pany and  no  rights  of  third  parties  have  intervened.    Matter  of  King,  53 

2.  Power  of  Court  to  Determine  Amount  of  Lien,  Under  section  66  of 
the  Code  of  Civil  Procedure,  as  amended,  providing  that  *'the  court 
upon  the  petition  of  the  client  or  attorney  may  determine  and  enforce 
the  lien,"  the  court  not  only  has  jurisdiction  but  it  must  either  itself  or 
by  a  reference  in  its  discretion,  determine  the  amount  of  a  client's  indebted- 
ness to  his  attorney  in  a  proceeding  properly  instituted  after  the  amend- 
ment took  e£fect  although  the  services  were  principally  rendered  prior 
thereto,  since  the  amendment  provides  a  new  remedy  for  an  existing  right, 
is  not  unconstitutional  and  the  parties  are  not  entitled  to  a  jury  trial.    Id, 

8.  Enforcement  of  Lien  upon  Securities  Sought  to  Be  Removed  from  the 
State  by  Jfhreign  Trustee,  Where  a  foreign  trustee  desires  to  remove  secu- 
rities under  the  custody  and  control  of  the  courts  of  this  state  into  another 
state  and  a  lien  is  claimed  thereon  by  attorneys  for  services  rendered 
in  this  state  in  an  action  previously  pending  herein,  which  resulted  in  a 
recovery  by  the  trustee  oi  such  securities,  the  courts  of  this  state  have 
jurisdiction  and  the  power  to  determine  the  amount  for  which  the  lien 
should  be  established,  and  the  rule  that  contracts  made  by  foreign  execu- 
tors or  administrators  for  the  benefit  of  an  estate  do  not  bind  or  create  a 
charge  upon  the  assets  of  the  estate  has  no  application.  Id. 

Order  denying  application  to  determine  amount  of  attorney's  lien,  a  final 
order. 

*  See  Appeal,  6. 

Privileged  communications  —  attorney  acting  for  two  clients. 
8k  Evidence,  4. 
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ATTOBNXY-OENERAL. 

Action  by,  against  combination  formed  prior  to  passage  of   Anti* 
Ifonopoly  Act. 

See  Statutes. 

▲XTPIT. 

Of  claim  by  board  of  supervisors,  final  and  reviewable  only  by  certiorari. 

See  CouNTiBS. 

BEaXTESTS. 

When  to  individuals  as  tenants  in  common  and  not  to  a  class. 

See  Will,  1. 

BOND. 

Action  upon,  for  violation  of  law  after  surrender  of  liquor  tax  certificate. 

See  Excise,  1. 

To  secure  state  deposits  —  liability  of  sureties  —  release  ^  successive 
bonds — contribution. 

See  Principal  and  Sukety,  1,  2. 

BOTTNDABIES. 

Meaning  and  effect  of  words,  **  bounded  by  or  upon  a  street''  in  a  con- 
veyance by  the  city  of  New  York. 

See  Deed. 

BUILDINaS. 

Collapse  of  wall  — liability  of  contractor  for  injurieis  sustained  thereby. 

See  Negligence,  1. 

Unfinished  —  falling  into  temporary  elevator  shaft  —  contributory 
negligence. 

See  Negligence,  2. 

CAPITAL  STOCK. 

Of  corporation  —  when  assessment  of  franchise  tax,  must  be  made  upon 
its  actual  cash  value. 

See  Tax,  2. 

CAKBIEBS. 

Not  Liable  in  Contenionfor  Mere  Non-Fea^anee,  A  steamship  company 
is  not  liable  in  an  action  of  conversion  for  the  value  of.  a  box  oi  negatives 
and  photographic  prints  delivered  to  it  by  a  passenger  on  one  of  its 
steamships  and  placed  in  the  storeroom,  by  one  of  its  servants,  and 
which  could  not  be  found  prior  to  the  commencement  of  the  action, 
where,  although  subsequently  found  on  the  vessel  under  circumstances 
raising  a  presumption  that  it  had  not  been  removed  therefrom,  there 
is  no  evidence  showing  the  circumstances  of  its  removal  from  the  Store- 
room and  it  ma^  have  been  stolen  by  a  fellow  passenger  or  have  been 
removed  and  misplaced  by  some  one  for  whose  acts  the  defendant  waa 
not  responsible  in  an  action  for  conversion,  although  possibly  liable  for 
negligence,  and  the  refusal  of  the  court  to  charge  that  "in  such  case  the 
carrier  can  onl^  be  made  liable  upon  proof  of  actual  conversion  of  the  box 
of  negatives"  is  reversible  error.     Wamsley  v.  AtUis  Steamship  Co.        633 

CERTIFICATE. 

Liquor  tax  —  action  upon  bond  for  violation  of  law  after  surrender  of. 

See  Excise.  1. 

Liquor  t  ix  —  right  to  rebate  —  prosecution  pending  at  time  of  surren- 
der of  certificate  or  within  thirty  days  thereafter  —  prosecution  pending 
at  time  of  issuance  of  certificate. 

See  Excise,  2,  8.   . 
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To  Court  of  Appeals  must  not  be  abstract. 

See  Appeal,  7. 

GEBTIOBABI. 

Audit  of  claim  by  board  of  supervisors  final  and  reviewable  only  by 
certiorari. 

See  Counties. 

To  review  assessment  in  New  York  city  —  provision  of  Tax  Law  as  to 
time  of  application  for,  not  applicable  —  return  to  writ  not  conclusive  — 
right  to  take  testimony  on  hearing. 

See  Tax,  5,  9,  10. 

CHALLENQR 

To  panel. 

See  Crimes,  84. 


Court  of  —  jurisdiction  as  to  estate  of  infant  married  woman. 
See  Real  Profbbtt,  2-6. 


Erroneous  instruction  cured  by  modification  — instruction  as  to  motive, 
on  trial  for  murder  —  refusal  to  charge  under  erroneous  impression  that 
request  lacked  an  essential  element. 

See  Crimes,  7-9. 

When  refusal  to  charge  that  a  building  contractor's  liability  for  negli- 
gence is  limited  to  defects  in  his  own  work,  erroneous. 

See  Negligence,  1. 

GHABITABLE  IN8TITUTI0N& 

Liability  of  directors  for  debts. 

See  Corporations,  8. 

Legacies  to,  subject  to  transfer  tax. 
flee  Tax,  4. 

CHATTEL  MOBTaAQR 

When  unfiled  instrument  not  void  as  against  creditors  of  mortgagor. 

See  Mortgage. 

CITIE& 

Creation  of  indebtedness  for  other  than  city  purpose. 

See  Constitutional  Law,  1. 

CIVIL  DEATH. 

Of  persons  and  corporations  —  Rule  actio  perwiuUtt  moritur  cum 
persona  not  applicable. 

See  Corporations,  2. 

CIVIL  SERVICE. 

1.  Benwval  of  Veteran  Employed  in  Finance  Department  of  City  of  New 
York  witlumt  Charges  and  a  Hearing,  Illegal.  The  removal  by  the  comp- 
troller of  the  city  of  New  York  of  a  veteran  from  a  position  in  the  finance 
department,  in  which  others  were  employed  who  were  not  veterans,  in 
order  to  reduce  its  expenses  to  the  amount  appropriated  therefor,  without 
stated  charges  made  against  him  for  incompetency  or  misconduct  and  a 
hearing  given  to  him  upon  due  notice,  is  illegal  under  the  provisions  of 
sections  30  and  21  of  the  Civil  Service  Law  (L.  1899,  ch.  870).  although 
he  was  the  least  efficient  man  in  his  bureau,  and  the  comptroller  was 
ignorant  of  the  fact  that  he  was  a  veteran  when  he  removed  him;  and  la 
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case  of  a  refusal  to  reinstate  him  he  is  entitled  to  a  peremptory  writ  of 
mandamus  compelling  such  reinstatement.    Matter  of  SttUsAach  v.  OoUr. 

416 

2.  Constitutional  Law  — Power  of  Legislature  to  Limit  BtmoeaU  oj 
Veterans.  While  the  Constitution  (Const,  art.  V.  §  9)  provides  for  a 
preference  of  veterans  in  appointment  and  promotion  in  the  civil  service 
within  the  state,  and  does  not,  in  terms  or  otherwise,  provide  that  they 
shall  be  continued  in  the  public  service  in  preference  to  other  employees, 
the  legislature,  although  it  cannot  enact  laws  repugnant  to  the  pro- 
visions of  the  Constitution,  may  legislate  farther  in  that  directtion  if  in 
its  judgment  it  shall  seem  wise  to  do  so,  and  as  it  created  the  civil  serv- 
ice system  in  this  state  substantially  as  it  now  is  before  there  was  any 
constitutional  provision  on  the  subject,  so  is  it  within  its  power  to  place  a 
limit  upon  the  removal  of  veterans  employed  in  the  public  service  as  has 
been  done  by  the  provisions  of  section  21  of  the  Civil  Service  Law.      Id. 

CLAIMS. 

Against  county — audit  by  board  of  supervisors  final  and  reviewable 
only  by  certiorari. 

See  Counties. 

CODE  OF  CIVIL  PBOCEDUBS. 

1.98  —  Pleading  —  Joinder  of  Cause  of  Action  for  Equitable  Accounting 
and  of  Cause  of  Action  to  Set  Aside  Contract.  A  cause  of  action  to  set  aside 
a  contract  may  properly  be  united  with  a  cause  of  action  to  compel  an 
accounting  for  the  injurious  results  of  the  arrangement  of  which  it  is 
a  part,  where  both  causes  of  action  are  founded  upon  claims  against 
trustees,  arising  by  openition  of  law  within  the  meaning  of  section  8  of 
the  Code  of  Civil  Procedure,  and  all  the  injuries  charged  result  from 
the  overt  acts  of  the  defendants,  pursuant  to  and  in  execution  of  a  con- 
spiracy.   Bosworth  V.  AUen.  157 

2.  §  66 — Pou>er  of  Court  to  Determine  Amount  of  Lien.  Under  section 
66  of  the  Code  of  Civil  Procedure,  as  amended,  providing  that  "  the  court 
upon  the  petition  of  the  client  or  attorney  may  determine  and  enforce 
the  .ien,"  the  court  not  only  has  jurisdiction  but  it  must  either  itself  or 
by  a  reference  in  its  discretion,  determine  the  amount  of  a  client's 
indebtedness  to  his  attorney  in  a  proceeding  properly  instituted  after  the 
amendment  took  effect  although  the  services  were  principally  rendered 
prior  thereto,  since  the  amendment  provides  a  new  remedy  for  an  existing 
right,  is  not  unconstitutional  and  the  parties  are  not  entitled  to  a  jury 
trial.    Matter  of  King.  58 

3.  §  190  —Appeal —  Creditor's  Action.  Under  section  190  of  the  Code 
of  Civil  Procedure  no  appeal  lies  to  the  Court  of  Appeals  from  an  order 
denying  a  **  motion  herein  to  vacate  and  set  aside  the  warrants  of  attach- 
ments and  *  *  *  judgment  in  this  action"  without  the  allowance  of 
the  Appellate  Division,  since  it  is  an  appeal  from  an  order  in  an  action  and 
not  in  a  special  proceeding.    Ilammotid  v.  National  Life  Assn.  262 

4.  §500 — Pleading — Lidependent  Defense.  Under  section  500  of  the 
Code  of  Civil  Procedure,  requiring  an  answer  to  contain  "a  statement  of 
any  new  matter  constituting  a  defense,"  the  defense  that  an  appropriation 
for  street  cleaning  purposes  in  the  city  of  New  York  was  exhausted  and 
that  the  payment  of  claims  for  extra  work  by  drivers  in  the  street  cleaning 
department  would  be  in  violation  of  section  47  of  the  Consolidation  Act 
(L.  1882,  ch.  410),  must  be  pleaded  if  relied  upon  by  the  city  in  an  action  to 
recover  the  amount  of  such  claims.    McNuity  v.  City  of  New  York.      117 

5.  §835  —  Attorney  ami  Client  —  Privileged  Communications — Attor- 
ney Acting  for  Two  Clients.  Where  an  attorney  acted  as  counsel  for  a 
decedent  and  another  person  in  tne  preparat'on  of  an  agreement  respect- 
ing their  mutual  claims  and  in  the  execution  thereof  after  its  terms  were 

41 


690  INDEX. 

CODS  OF  CIVIL  PBOCEBTTBS  —  Continued. 

assented  to  by  both  parties,  and  the  contract  was  read  and  discussed  in 
the  presence  of  a  third  party  who,  with  the  attorney,  witnessed  its  execu- 
tion, and  then  by  direction  of  decedent  delivered  the  contract  to  the  other 
partv  thereto,  the  attorney  is  not  prohibited  by  section  885  of  the  Code  of 
Civil  Procedure,  in  a  subsequent  litigation  between  the  representatives  of 
decedent  and  the  other  party  to  the  contract,  ffom  disclosing  either  the 
communications  made  to  him  by  decedent  or  the  advice  given  by  him  to 
decedent  in  the  transaction.    Doheny  v.  Laey.  213 

6.  §§887-892  —  Emlenee  —  Incompetent  Testimony  Taken  by  Commis- 
Hon  —  Not  Admisaible  for  Failure  to  Object  to  Allotcance  of  Interrogatoriee 
or  Failure  to  Move  to  Supprees.  Testimony  taken  out  of  the  state  by  a 
commission  issued,  with  written  interrogatories  annexed  and  settled, 
under  sections  887-892  of  the  Code  of  Civil  Procedure,  that  is  objected 
to  as  incompetent  when  read  at  the  trial,  does  not  become  admissible 

^if  otherwise  incompetent,  because  objections  thereto  were  not  made 
*  either  upon  the  allowance  of  the  interrogatories  or  by  motion  to  sup- 
press the  commission,  since  the  settlement  of  the  interrogatories  is  only 
lor  the  purpose  of  authentication  and  is  not  a  decision  that  they  are 
competent  or  proper;  the  judge  has  no  power  to  change  or  reject  any 
of  them  as  incompetent  if  otherwise  relevant  or  pertinent  to  the  issue, 
and  has  uo  power  to  suppress  the  commission  for  that  reason.  Wana- 
maker  v.  Megrato,  125 

7.  §  911  —  Incompetent  Testimony  Taken  by  Commission  May  Be  Objected 
to  When  Bead  at  Trial,  Under  the  express  provisions  of  section  911  of 
the  Code  of  Civil  Procedure,  the  party  against  whom  a  deposition  is  read 
at  the  trial  may  then  object  to  either  the  questions  or  the  answers,  or  to 
both,  and  when  any  of  the  answers  are  incompetent,  either  in  whole  or 
in  part,  may  point  out  by  objection  the  testimony  which  is  objectionable 
and  take  the  ruling  of  the  court  upon  the  point,  with  the  same  eff(*ct  as 
if  the  witness  was  then  personally  examined.  Id. 

8.  §  1018 —  CompulsoryBeference  —  Long  Account  in  Action  to  Becover 
for  Attorney's  Services,  Where,  in  an  action  brought  by  the  executrix  of 
a  deceased  attorney  to  recover  for  professional  services  performed  by 
him  under  a  general  retainer  to  act  for  executors,  not  only  in  probating 
the  will  of  decedent,  but  in  connection  with  the  management  of  his  estate, 
no  issue  is  raised  by  the  pleadings  as  to  the  performance  of  such  services, 
and  only  the  value  thereof  is  denied,  it  must  be  held,  under  the  authority 
of  Fseter  v.  Arkenburgh  (147  N.  Y.  287),  that  the  trial  of  the  case  will  not 
require  the  examination  of  a  long  account  within  the  meaning  of  section 
1013  of  the  Code  of  Civil  Procedure,  and  a  compulsory  order  of  reference 
is  not  authorized.     Cantine  v.  Bussell,  484 

9.  §1022  —  Practice  —  When  Appelate  Division  Has  No  Power  to  Incorpo- 
rate Findings  of  Fact  in  Order  Modifying  Judgment.  Where  a  trial  justice 
has  filed  his  decision  stating  concisely  the  grounds  upon  which  the  issues 
in  the  case  were  decided  by  him,  the  Appellate  Division  has  no  power  to 
incorporate  into  an  order  modifying  the  judgment  entered  thereon  find- 
ings of  fact  and  conclusions  of  law,  upon  the  ground  that  *'the  case  was 
one  in  which  findings  of  fact  should  be  made,"  since  undef  section  1022 
of  the  Code  of  Civil  Procedure  the  trial  court  or  referee  has  the  exclusive 
power  to  formulate  the  decision  upon  the  issues,  and  upon  which  judg- 
ment must  be  entered.     Cutter  v.  Gudebrod  Brothers  Co.  512 

10.  §  1086  —  Trials  Challenge  to  Panel  —  Excusing  Jurors.  A  challenge 
to  the  panel  because  of  the  excusing  of  jurors  from  servic3  on  the 
unsworn  statements  of  their  excuses  is  properly  overruled,  although  such 
action  is  irregular  under  section  1086  of  the  Code  of  Civil  Procedure, 
prescribio^  that  the  court  shall  not  excuse  a  trial  juror  unless  the  facts 
entitling  him  to  be  excused  are  made  to  appear  upon  his  oath,  where  it  is 
not  shown  that  such  action  was  prejudicial  to  the  defendant,  since  section 
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862  of  the  Code  of  Criminal  Procedure  provides  that  challenges  to  the 
panel  can  he  founded  only  on  a  material  departure,  to  the  prejudice  of 
the  defendant,  from  the  forms  prescribed  by  the  Code  of  Civil  Procedure 
in  respect  to  the' drawing  and  return  of  the  jury.     PtdjAe  v.  Schmidt.  568 

\\.  %\2^— Appeal — When  Final  Jwigment  Sustaining  a  Demurrer 
and  uimnimng  tJu  Complaint  Is  not  Appealable.  A  final  judgment 
entered  pursuant  to  section  1222  of  the  Code  of  Civil  Procedure  upon  an 
order  of  Special  Term  sustaining  a  demurrer  and  dismissing  the  complaint 
upon  the  merits,  after  a  reversal  by  the  late  General  Term  of  a  final  judg- 
ment overruling  the  demurrer,  the  order  of  reversal  givine  the  plaintiff 
leave  to  amend,  which  he  failed  to  do,  but  which  contained  no  mrection 
for  final  judgment  in  case  of  his  default,  is  not  appealable  to  the  Court  of 
Appeals.     Jjeonard  v.  Barnum.  41 

12.  §§  1822,  1835,  \^:^  ^  Co$U  ^  Executors  and  Administrate^.  Under 
the  provisions  of  the  Code  of  Civil  Procedure  (§§  1822, 1835, 1836  and  3246) 
exempting  executors  and  administrators,  as  such,  from  the  payment  of 
costs  unless  pa3'ment  of  a  demand  properly  presented  against  an  estate  be 
unreasonably  resisted  or  neglected  by  them,  or  unless  they  do  not  consent 
to  refer  such  claim  according  to  law,  they  are  entitled  to  one  lawful  trial 
and  to  exemption  from  costs,  saving  the  excepted  cases,  until  they  have 
had  one  lawful  trial,  by  which  the  Code  means  a  binding  and  effective 
trial  which  lawfully  determines  their  liability  and  stands  the  test  of  an 
appeal  if  any  is  taken.    Benjamin  v.  Ver  Nooy.  578 

§  1886.    See  par.  16,  this  title. 

13.  §  2546  —  Surrogated  Courts  —  When  Surrogate  May  Reject  Referee's 
Report  after  t?ie  Expiration  of  Ninety  Days  after  it  Has  Been  Submitted  to 
Him.  Under  section  2546  of  the  Code  of  Civil  Procedure,  providing  that 
**  unless  a  report  is  acted  upon  bv  a  surrogate  within  ninety  days  after  it 
has  been  submitted  to  him,  it  shall  be  deemed  to  have  been  confirmed  as  of 
course  and  a  decree  to  that  effect  may  be  entered  by  any  party  interested  in 
the  proceeding  upon  two  days'  notice,''  a  surrogate  has  power  to  reject  the 
report  of  a  referee,  finding  that  charges  made  In  a  proceeding  to  remove 
an  executor  were  not  sustained,  and  enter  a  decree  removing  such  executor, 
unless  the  party  desiring  to  have  the  report  confirmed  has  previouslv,  and 
after  the  expiration  of  the  ninety  days,  given  the  notice  prescribed  by  the 
statute  and  a  decree  of  confirmation  has  b^en  entered  in  pursuance  thereof; 
since  the  surrogate  retains  jurisdiction  with  power  to  take  any  proper  action 
in  the  proceedings  until  one  of  the  parties  seeks  to  avail  himself  of  the 
remedy  provided  by  the  statute,  and  his  action  is  not  void  or  voidable, 
because,  after  jurisdiction  has  once  been  acquired,  the  provisions  of  law 
fixing  the  time  for  intermediate  steps  are  to  be  deemed  directory,  and  a 
disregard  of  them  does  not  avoid  the  proceedings.   Matter  of  Clark.     427 

14.  Idem —  Waiver  — What  Constitutes  a  Waiver  of  the  Right  Confer- 
red by  the  Statute.  Where  the  executor,  who  was  interested  in  having 
the  referee's  report  confirmed,  appeared  before  the  surrogate  after  the 
decision  and  decree  of  removal  had  been  made  and  served  upon  him, 
and  asked  leave  to  file  his  final  judicial  account  as  "  former  executor  and 
trustee  "  and  was  given  time  for  that  purpose  and  thereafter  filed  such 
account,  to  which  objections  were  filed  and  a  hearing  thereupon  appointed, 
and  which  account  recited  the  fact  that  upon  the  refusal  of  the  surrogate 
to  confirm  the  referee's  report  the  executor  was  removed,  and  such 
executor  did  not  serve  notide  under  the  statute  of  his  intention  to  procure 
the  entry  of  a  decree  confirming  the  referee's  report  until  the  day  that 
he  appealed  from  the  surrogate's  decree,  thirty  days  after  the  service  of 
such  decree  upon  him  and  sixty  days  after  the  expiration  of  the  time 
allowed  the  surrogate  to  act  upon  the  referee's  report,  such  acts,  conduct 
and  alienee  of  Uie  executor  constitute  a  waiver  of  any  right  he  may  have 
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possessed  to  require  the  entry  of  a  decree  as  of  course  confirming  the 
report  of  the  referee.  Id. 

15.  §  2749  —  Surrogates'  Courts  —  Sale  of  Insolvent  Testator's  Real  Prop* 
trtyfor  Payment  of  Debts.  Section  2749  of  the  Code  of  Civil  Procedure, 
authorizing  a  sale  of  decedent's  real  property  for  the  payment  of  debts 
'*  except  when  it  is  devised  expressly  charged  with  the  payment  of 
debts,"  does  not  limit  the  power  of  the  Surrogate's  Court  to  order  the 
sale  in  behalf  of  creditors  whose  claims  have  not  been  specifically 
charged  by  devise  upon  the  whole  or  any  part  of  an  insolvent  testator^ 
real  estate,  since  the  latter  cannot  bv  devising  real  property  charged 
with  the  payment  of  a  specified  debt  deprive  general  creditors  of  their 
right  to  have  it  sold  and  distributed  among  them  after  the  personal 
estate  has  been  exhausted.    Matter  of  Richmond.  385 

16.  S  3828  —  Costs  in  Appeals  by  Executors  -r-  Meaning  of  "  Costs  to  Abide 
Event,  ^  Where  upon  an  appeal  from  a  judgment  granted  against  the 
executors  of  an  estate,  the  Court  of  Appeals  reversed  the  order  of  the 
General  Term  affirming  such  judgment,  and  the  order  denying  a  motion 
for  a  new  trial,  and  ordered  a  new  trial,  with  costs  to  abide  the  event, 
and  the  second  trial  also  resulted  in  a  judgment  against  the  executors, 
after  a  motion  for  a  new  trial  had  been  denied  with  costs,  the  Spcoinl 
Term  has  no  power  to  award  the  costs  of  both  motions  and  both  appeals 
against  the  executors;  since  the  provisions  of  section  3228  of  the  Code  of 
Civil  Procedure  relating  to  costs  of  appeals  are  general,  and  when  read  in 
connection  with  section  1836  become  subordinate  to  the  special  rule  thereof 

governing  costs  against  executors;  and  the  judgment  of  reversal  by  the 
burt  of  Appeals,  "  with  costs  to  abide  event,"  must  also  be  read  in  the 
light  of  section  1836,  and  when  thus  read  the  word  *' event  "  means  not 
only  final  success  in  the  action,  but  also  a  valid^ward  of  costs,  generally, 
under  section  1836.    Benjamin  v.  Ver  Nooy,  578 

17.  §  3230  —  Costs  not  Allowed  to  Both  Parties  for  t?ie  Same  Services  in  the 
Same  Court.  Where  no  costs  have  been  allowed  to  the  defendants  for  pro- 
ceedings in  the  courts  of  this  state,  either  by  the  United  States  Supreme 
Court  or  the  Court  of  Appeals,  there  is  no  power,  either  expressly  or  by 
implication,  conferred  by  statute  unon  the  Special  Term  to  award  costs 
in  the  courts  of  this  state  to  the  defendants  in  the  action,  although  in 
actions  of  equity  *'the  court  may,  upon  the  rendering  of  a  final  judg- 
ment," in  its  discretion  award  costs  to  any  party  as  provided  by  section 
3230  of  the  Code  of  Civil  Procedure;  since  it  would  be  unreasonable  to 
hold  that  the  statute  impliedly  confers  the  power  to  award  the  same  costs 
in  favor  of  and  against  each  party,  and  as  the  plaintiffs  succeeded  upon 
the  main  controversy  and  the  judgment  of  the  courts  of  this  state  is  in 
their  favor,  except  as  modified  by  the  United  States  Supreme  Court,  the 
award  of  costs  to  them  still  stands,  and  the  same  costs  cannot  be  awarded 
to  the  defendants  without  subverting  the  general  rule  that  costs  cannot 
be  allowed  to  both  parties  for  the  same  services  in  the  same  court.  J^e- 
vens  V.  Central  Nat,  Bank.  560 

§  3246.     See  par.  12,  this  title. 

CODE  OF  CBIICINAL  FBOOEDTJBE. 

1.  ^134 —  Crimes  —  Place  of  TS'ial.  The  poweT  to  change  the  place  of 
trial  for  convenience  of  witnesses,  upon  the  application  of  the  defendant, 
should  be  conferred  upon  the  proper  court  in  all  criminal  actions  where  the 
indictment  alleges  that  the  crime  was  committed  partly  in  one- county  and 
partly  in  another,  or  in  any  case  arising  under  section  134  of  the  Code  of 
Criminal  Procedure.    People  v.  Mitchell.  604 

2.  §  362  —  Trial  —  Challenge  to  Panel  —  Excusing  Jurors.  A  challenge 
to  the  panel  because  of  the  excusing  of  jurors  from  service  on  the  unsworn 
statements  of  their  excuses  is  properly  overruled,  although  such  action  is 
irregular  under  section  1086  of  the  Code  of  Civil  Procedure,  prescribing 
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that  the  court  shall  Dot  excuse  a  trial  juror  unless  the  facts  entitling  him 
to  be  excused  are  made  to  appear  upon  his  oath,  where  it  is  not  shown 
that  such  action  was  prejudicial  to  the  defendant,  since  section  362  of  the 
Code  of  Criminal  Procedure  provides  that  challenges  to  the  panel  can  be 
founded  only  on  a  material  departure,  to  the  prejudice  of  the  defendant, 
from  the  forms  prescribed  by  the  Code  of  Ciyil  Procedure  in  respect  to  the 
drawing  and  return  of  the  jury.    People  v.  Schmidt,  568 

8.  §  S19'^Interloeutari/  Order,  Under  section  519  of  the  Code  of  Crimi- 
nal Procedure  an  order  of  the  Appellate  Division  reversing  a  judgment 
for  defendant  on  demurrer  to  an  indictment  is  reviewable  by  the  Court 
of  Appeals.    People  v.  Drayton,  10 

4.  §  527  —  Error*  not  MDcepted  to  not  BeviewaMe,  Upon  an  appeal  from 
the  Appellate  Division  errors  in  criminal  trials  can  be  made  available  in 
the  Court  of  Appeals  only^  by  exceptions  duly  taken  at  the  trial,  and  sec- 
tion 527  of  the  Code  of  Criminal  Procedure  has  not  changed  the  old  rule 
to  this  effect,  and,  therefore,  the  failure  of  the  prosecution  to  prove  that 
the  owner  was  a  body  corporate  as  alleged  in  the  indictment  where  the 
question  was  not  raised  below  by  an  exception  cannot  be  considered  on 
appeal.    People  v.  Grossman.  47 

5.  §  528  — Appeal  —  New  Trial.  A  new  trial  will  not,  on  appeal  from  a 
conviction  on  evidence  from  which  conflicting  inferences  as  to  premedita- 
tion and  deliberation  may  be  drawn,  be  granted  by  the  Court  of  Appeals, 
under  section  528  of  the  Code  of  Criminal  Procedure,  providing  that 
**  when  judgment  is  of  death,  the  Court  of  Appeals  may  order  a  new  trial, 
if  it  be  satisfied  that  the  veidict  was  against  the  weieht  of  evidence  or 
against  law,  or  that  justice  requires  a  new  trial,"  unless  it  reaches  the 
conclusion  that  justice  has  not  been  done.    People  v.  Sdimidt,  568 

COLONIAL  GRANTS. 

Harlem  tideway  —  implied  reservation  to  improve  navigation  —  con- 
struction of  speedway  not  an  exercise  of  such  reservation. 

See  Riparian  Rights,  2-4. 

COMITY. 

Enforcement  of  calls  on  resident  stockholdei*s  by  foreign  corporation. 

See  Courts,  3. 

COMMON  LAW. 

Adoption  of — when  abrogated  by  changed  conditions. 

See  Corporations,  1. 

Rule  as  to  comparison  of  handwriting. 
See  Crimes,  22. 

CONSENT. 

Of  owner  of  real  property  to  improvements. 

See  Mechanic's  Lien. 

CONSPIRACY. 

Of  directors  of  corporation — action  to  recover  property  lost  and  dam- 
ages caused  thereby  and  to  annul  contract  made  in  pursuance  thereof. 

See  Corporations,  6. 

CONSTITXrnONAL  LAW. 

1.  Creation  of  Municipal  Indebtedness  for  Other  Than  Municipal  Pur- 
poses—  Expenses  of  Defense  by  Public  Officer.  The  payment  from  the 
funds  of  a  county  or  city  of  the  expenses  incurred  by  a  police  offi- 
cer in  successfully  defenaing  charges  preferred  against  him  for  official 
misconduct  would  constitute  their  application  to  an  individual  and  not  to 
a  eXtcf  or  a  county  purpose,  and  chapter  ^00  of  the  Laws  of  1899,  so  far 
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as  it  attempts  to  create  an  indebtedness  therefor,  violates  that  provision 
of  the  Constitution  (Art.  8.  S  10)  prohibiting  a  county,  citv,  town  or 
village  from  incurring  any  indebtedness  except  for  county,  city,  town  or 
village  purposes,  and  is  void.    Matter  of  Chapman  v.  City  of  Ifeu)  York. 

80 

2.  Validity  of  Anii-Mompoly  Act — Duties  Imposed  upon  Juaiiees  of 
the  Supreme  Court  Are  Judicial.  The  Anti  Monopoly  Act  aoes  not  impose 
non-Judicial  duties  upon  judicial  officers,  and  its  constitutionality  cannot 
be  successfully  attacked  upon  that  ground.  The  duties  imposed  upon 
justices  of  the  Supreme  Court  by  the  provisions  relating  to  procedure, 
requiring  any  such  justice  upon  application  by  the  attorney-general  to 

frant  an  order  for  the  examination  before  the  justice  or  a  referee  appointed 
y  him  of  a  person  whose  testimony  is  by  the  attorney-general  deemed 
material  and  necessary  to  prepare  his  complaint  or  prepare  for  trial  of  an 
action  about  to  be  instituted  by  him  under  the  act,  are  judicial  in  charac- 
ter because  they  are  incidental' to  a  judicial  proceeding;  they  are  judicial 
in  form,  because,  although  the  language  used  is  mandatory  on  its  face, 
a  justice  is  not  required  to  grant  the  order  as  a  matter  of  course,  but 
must  exercise  the  judicial  function  of  deciding  whether  the  application 
makes  out  a  case  pursuant  to  the  statute  and  authorizes  the  order 
according  to  its  provisions;  they  are  judicial  in  substance  and  have  a 
judicial  purpose  to  accomplish,  because  the  object  of  the  act  is  to 
"secure  testimony"  in  relation  to  violations  thereof,  and  while  the  tes- 
timony can  only  be  used  by  the  attorney-general  to  prepare  his  complaint 
or  to  prepare  for  trial,  either  use  is  a  judicial  purpose  incidental  to  a 
judicial  proceeding  about  to  be  instituted  thereunder  and  within  the 
power  of  the  legislature  to  intrust  to  the  Supreme  Court  or  its  judges. 
Matter  of  Davien,  80 

3.  Personal  Liberty  of  Witness  not  Infringed  upon  without  Due  Pro- 
cess of  Law.  The  act  does  not  infringe  upon  personal  liberty  without 
due  process  of  law,  and  does  not  come  within  the  express  or  implied 
prohibition  of  the  State  or  Federal  Constitutions.  The  application  therein 
authorizol  cannot  be  made  by  a  private  citizen,  or  a  party  to  a  personal 
controversy,  but  only  by  the  attorney -general,  in  behalf  of  the  state, 
representing  all  citizens,  as  a  party  to  an  action  to  be  prosecuted  for  the 
common  welfare;  the  testimony  must  be  material  and  necessary,  so  that 
there  is  reasonable  protection  against  danger  of  abuse;  no  general  inquiry 
into  private  affairs  is  allowed  nor  general  production  of  books  and  papers 
is  required;  no  vested  right  is  interfered  with;  while  the  testimony  cannot 
be  used  as  evidence  in  a  judicial  proceeding,  except  as  an  admission,  as 
against  himself,  by  the  witness  who  gave  it,  it  is  to  be  used  in  connection 
with  a  judicial  proceeding  in  aid  of  a  judicial  purpose;  due  process  of  law 
does  not  require  that  testimony  cannot  be  taken  by  a  judge  unless  it  is  to 
be  read  in  court  provided  the  sovereign  power  needs  it  in  order  to  enforce 
its  own  laws  through  judicial  proceeding;  and  as  is  shown  by  the  pro- 
ceeding under  review,  means  of  testing  the  rights  of  a  witness  under  the 
statute  are  afforded  by  the  laws  of  this  state;  the  courts  are  open  and  a 
motion  may  be  made  to  protect  any  of  his  substantial  rights.  Id. 

4.  General  Rule  Belating  to  Procedure  in  Action  by  the  State  to  Enforce 
its  Policy  as  a  Political  Community.  The  state  when  a  litigant,  not  to 
establish  a  mere  right  of  property,  but  a  cause  of  public  justice,  is 
not  limited  by  the  Constitution  to  the  procedure  that  ordinarily  prevails 
in  controversies  between  individuals,  but  has  the  power  through  the 
legislature  to  authorize  testimony  to  be  taken  in  order  to  aid  its  attorney- 
general  in  attempting  to  enforce  its  policy  as  a  political  community  and 
t6  promote  the  general  welfare  by  proceedings  in  its  courts  of  justice.    Id. 

5.  Referee  ^^  Power  to  Appoint.  A  justice  of  the  Supreme  Court  may 
be  authorized  by  bhe  legislature  to  appoint  a  referee  to  take  testimony 
which  it  could  authorize  the  judge  himself  to  take  out  of  court.  Id. 
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Constitutional  question  waived,  if  not  raised  at  the  trial. 
See  Appeal,  8. 

Provision  of  section  66  of  Code  of  Civil  Procedure  that  court  may 
determine  amount  of  attorney's  lien,  not  unconstitutional. 

See  Attorney  and  Client,  2. 

Power  of  legislature  to  limit  removal  of  veterans. 
See  Civil  Service,  2. 

Right  to  trial  by  Jury  not  infringed  upon  by  statute  relating  to  com- 
parison of  handwriting. 

See  Crimes.  27. 

OONTSAGT. 

Made  in  pursuance  of  conspiracy  of  directors  —  action  to  annul. 

See  Corporations,  6. 

Of  stockholder  to  pay  calls  upon  his  shares,  when  not  implied. 
Bee  Corporations,  15. 

Undue  influence  in  procuring,  when  not  presumed  from  confidential 
business  relations. 

See  Evidence,  3. 

C0NTBIBX7TI0N. 

By  sureties  of  successive  bonds  to  secure  state  deposits 

See  Principal  and  Surety,  1,  2. 

C0NTRIBX7T0BY  NEGLIGENCE. 

Falling  into  temporary  elevator  shaft. 

See  Negligence,  2. 

C0NVEB8I0N. 

Carriers  not  liable  in,  for  mere  non-feasance. 

See  Carriers. 

C0SF0KATI0N& 

1.  Adoption  of  Common  Late — Changed  Conditions.  If  the  common- 
law  rule  that  the  liabilities  of  a  corporation  are  extinguished  by  its 
dissolution  ever  obtained  in  New  York  state  because  of  the  provision  of 
the  Constitution  of  1777  adopting;  such  parts  of  the  common  law  as  were 
then  the  law  of  the  colony,  which  is  doubtful,  the  changed  conditions 
surrounding  the  creation  and  dissolution  of  corporations  and  the  distribu- 
tion of  the  assets  after  dissolution  have  abrogated  it.  Shayne  v.  Evening 
F^t  Pub.  Co.  7b 

2.  Actio  PersoncUie  Moritur  Cum  Persona  —  Civil  Death.  The  rule  actio 
personalis  moritur  cum  persona  does  not  extend  to  the  civil  death  of  either 
persons  or  corporations.  Id. 

8.  Survival  of  Action.  Ko  intention  on  the  part  of  the  legislature  that 
the  provisions  of  the  Revised  Statutes  (2  R.  S.  447,  §§  1,  2)  authorizing 
the  continuance  of  certain  actions  against  the  executors  and  administra- 
tors of  wrongdoers,  but  excepting  actions  for  libel,  slander,  assault  and 
battery  and  false  imprisonment,  should  extend  to  the  civil  death  of  either 
persons  or  corporations,  can  be  gathered  from  the  language  of  that  act.  Id. 

4.  Abatement  and  Beviml — Action  for  Libel  —  Dissolution  of  Corporate 
Defendant.  An  action  for  libel,  which  has  abated  because  of  the  dissolu- 
tion of  the  corporate  defendant,  may  be  continued  and  revived  against 
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the  former  directors  of  the  defunct  corporation,  in  order  to  reach  £he 
assets  of  that  corporation  in  their  hands  as  the  trustees  created  by  sec- 
tion 80  of  the  General  Corporation  Law  (L.  1893,  ch.  687)  for  the  benefit  of 
the  stockholders.  Id. 

5.  Liability  of  Directors  to  Account  in  Equity  as  Trustees.  The  directors 
of  a  corporation,  while  not  technically  trustees  thereof,  as  the  title  of  the 
corporate  property  is  vested  in  the  corporation  itself,  are  cbarged  w^ith 
the  duties  of  trustees  and  bound  to  care  for  its  property  and  manage  its 
affairs  in  good  faith,  and  for  a  violation  of  that  duty  resulting  in  waste 
of  assets,  injury  to  its  property  or  unlawful  gain  to  themselves,  they  are 
liable  to  account  in  equity  to  the  corporation,  or  its  representatives,  the 
same  as  oidinary  trustees.    Bosworth  v.  Allen.  157 

6.  Equity — Action  to  Recover  Property  Lost  and  Damages  Caused  through 
Conspiracy  of  Directors  and  to  Annul  CoiUract  Made  in  Pursuance  Thereof. 
When  the  directors  and  officers  of  a  corporation,  actins  in  pursuance  of  a 
conspiracy,  resigned  their  positions  and  elected  in  their  places  certain 
persons  whom  they  knew  to  be  irresponsible  and  untrustworthy  and 
placed  in  their  possession  and  under  their  management  and  control  the 
property,  rights  and  interests  of  the  corporation,  in  consideration  of 
certain  unlawful  payments  to  be  made  and  contracts  to  be  performed 
for  their  benefit  by  such  new  directors,  and  the  property  and  assets  of 
the  corporation  were,  in  consequence,  wasted  thereby  and  by  extra va- 

fant  and  unnecessary  expenses  paid  and  improvident  contracts  made 
y  the  substituted  directors,  an  action  in  equity  for  an  accounting  may 
be  maintained  against  the  directors  who  resigned  in  consequence  of  the 
conspiracy,  to  discover  and  fix  the  value  of  assets  improperly  withheld 
pursuant  to  the  conspiracy  and  of  all  property  lost  and  damages  caused  by 
their  wrongful  acts,  and  to  compel  them  jointly  and  severafly  to  pay  the 
Aggregate  amount  thereof  over  to  the  corporation  or  a  receiver  thereof,  and 
since  it  was  part  of  the  fraudulent  confederation  into  which  they  all 
entered  and  part  of  the  wrong  intended  and  accomplished  by  them,  to 
also  set  aside  a  written  contract  between  one  of  them  and  the  corpora- 
tion whereby  assets  thereof  were  to  be  wrongfully  diverted  to  him.      Id. 

7.  Pleading — Joiivder  of  Gatise  of  Action  for  Equitfible  Accounting  and 
of  Cause  of  Action  to  Set  Aside  Contract.  The  cause  of  action  to  set  aside 
tiie  contract  may  properly  be  united  with  the  cause  of  action  to  compel 
an  accounting  for  the  injurious  results  of  the  arrangement  of  which  it  is 
a  part,  since  both  causes  of  action  were  founded  upon  claims  against 
trustees,  arising  by  operation  of  law  within  the  meaning  of  section  8  of 
the  Code  of  Civil  Procedure,  and  all  the  injuries  charged  result  from 
the  overt  acts  of  the  defendants,  pursuant  to  and  in  execution  of  the 
conspiracy.  Id. 

8.  Cliaritahle  Corporation  —  Liability  of  Directors  for  Debt^.  The  char- 
acter of  the  liability  for  corporate  debts,  payable  within  a  year,  imposed 
upon  directors  of  a  charitable  corporation'  organized  under  chapter 
319  of  the  Laws  of  1848  and  continued  under  the  Membership  Corpo- 
rations Law  (L.  1895,  ch.  559,  §  11),  where  execution  against  the  corpora- 
tion has  first  been  returned  unsatisfied,  is  essentially  the  same  as  that  of 
stockholders,  under  the  various  statutes  regulating  the  incorporation  of 
corporations,  differing  from  the  latter  only  in  degree.    Marsh  v.  Kaye. 

196 

9.  Equitable  Action  to  Enforce  Liability  Not  MaintainaUe,  While 
an  action  in  ecjuity  to  enforce  the  personal  liability  of  the  directors 
may  be  maintained  on  behalf  of  all  the  creditors,  where  such  liability  is 
limited  in  amount  and  the  fund  to  accrue  therefrom  is  inadequate  to  satisfy 
all  the  claims  against  the  corporation,  it  cannot  be  maintained  where  the 
only  thing  to  be  reached  is  the  personal  liability  of  the  directors,  which  la 
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absolute  and  unlimited,  and  in  no  sense  constitutes  a  fund  to  be  protected 
or  preserved  for  the  creditors,  or  to  be  distributed  among  them,  since  an 
adequate  remedy  at  law  exists.  Id, 

10.  Multiplicity/  of  Suits.  Nor  can  such  an  action  be  maintained  by 
one  creditor  on  behalf  of  himself  and  all  others  against  the  receiver  and 
all  the  directors  on  the  theory  that  the  corporation  being  insolvent  and  in 
the  hands  of  a  permanent  receiver,  multiplicity  of  suits  is  thereby 
prevented.  Id. 

11.  Reorganization  under  English  Companies  Act  —  Transfer  of  Uncalled 
Capital,  Amounts  unpaid  on  stock  at  the  time  of  the  liquidation  of  a 
corporation  do  not  constitute  a  part  of  its  "  business  and  property"  which 
m»y  be  transferred  to  a  new  company  under  section  161  of  the  English 
Companies  Act  of  1862.    Bank  of  China,  etc.,  v.  Morse,  458 

12.  Volvnta/ry  Winding  up  under  English  Companies  Act  —  Continuance 
under  Order  ^  Court.  Tliat  a  voluntary  winding  up  of  a  company  under 
the  Englidi  Companies  Act  was  subject  to  the  supervision  oi  the  court 
does  not  take  the  proceeding  out  of  the  operation  of  section  161  and  make 
it  a  winding  up  by  the  court,  where  the  petition  sought  for  a  continu- 
ance of  a  voluntarv  winding  up  subject  to  the  supervision  of  the  court 
as  opposed  to  a  winding  up  by  the  court  upon  the  petition  of  creditors, 
and  the  order  was  that  the  voluntary  winding  up  be  continued  subject  to 
such  supervision.  Id, 

13.  Validity  of  Eeorganizatian  Scheme,  A  scheme  for  the  reorgani- 
zation under  the  English  Companies  Act  of  a  corporation  being  volun- 
tarily wound  up  is  invalid  because  of  inequality  of  treatment  of  share- 
holders, where  those  who  take  stock  in  the  new  company  are,  on  payment 
of  a  small  amount  on  each  share  of  its  stock,  to  be  relieved  from  the  pay- 
ment of  the  amount  unpaid  on  their  old  shares,  whereas  the  full  amount 
unpaid  on  old  shares  of  those  refusing  to  come  in  is  to  be  enforced,  not 
for  the  benefit  of  the  old  company  and  its  shareholders,  but  for  the  benefit 
of  the  new  company  composed  of  old  shareholders  taking  stock  in  it.    Id, 

14.  Same.  Such  scheme  is  unauthorized  where  it  contemplates  exces- 
sive calls  upon  dissenting  stockholders  producing  an  amount  much 
greater  than  is  necessary  to  pay  all  debts  and  liabilities  of  the  old  com- 
X)any  and  providing  that  the  fund  thus  raised,  instead  of  being  applied  to 
sucn  purpose  and  tne  remainder  divided  among  the  shareholders,  shall  be 
paid  over  to  the  new  company  for  its  benefit  and  the  benefit  of  its 
stocldiolders.  Id, 

15.  Implied  Contract  of  Stockholder — Transfer  of  Uncalled  Capital, 
There  is  no  implied  contract  on  the  part  of  a  purchaser  of  stock  in  a  cor- 
poration to  become  liable  to  pay  calls  upon  his  shares  solely  for  the  bene- 
fit of  a  new  company  to  which  the  interests  of  the  old  company  have  been 
transferred  under  a  scheme  for  reorganization  under  the  English  Com- 
panies Act.  Id, 

Extra-territorial  effect  of  English  Joint  Stock  Companies  Arrangement 
Act — foreign  stockholder  —  jurisdiction  of  —  enforcement  of  calls. 

See  Courts,  1-3. 

G^s  company  —  action  against,  to  recover  penalties  for  failure  to  fur* 
nish  gas. 

See  Gas  Companies,  1,  2. 
Foreign  court  —  service  of  process  on  non-resident  stockholder. 

See  JUDOMKNT. 

Call  for  amount  unpaid  on  stock. 
See  Pleading,  8. 
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When  ^ross  earnings  of  railroad  company  derived  from  carrying  United 
States  mail  are  not  taxable. 

See  Tax,  1. 

When  assessment  of  franchise  tax  upon  capital  stock  of  corporation 
must  be  made  upon  its  actual  cash  value. 

See  Tax,  2. 

Charitable  —  legacies  to,  subject  to  Transfer  Tax. 
See  Tax,  4. 

Religious  —  exemption  from  taxation  of  mission  house  connected  with 
church  —  exemption  of  clergy  house  —  rectory  not  exempt. 

See  Tax.  11-13. 

Reorganization  —  estoppel  of  stockholder. 
See  Trial,  3,  8. 

OOSTS. 

1.  JiemiUitur  from  tJie  Court  of  Appeals  with  Mandate  of  Supreme  Court 
oj  United  States  Annexed —  When  Supreme  Court  of  State  of  Ne^o  York  Has 
no  Power  to  Award  Costs.  Where  the  United  States  Supreme  Court 
reversed  and  modified,  in  some  particulars  relating  to  the  relief  granted, 
but  without  disturbing  in  substance  or  affecting  in  any  other  way,  a  judg- 
ment of  the  Court  of  Appeals  affirming  a  judgment  of  the  General 
Term  which  affirmed  a  judgment  granted  at  a  Special  Term  of  the 
Supreme  Court  of  this  state,  in  favor  of  the  plaintiffs  in  an  equitable 
action,  with  costs,  and  remanded  the  cause  to  the  Court  of  Appeals  for 
further  proceedings  not  inconsistent  with  the  opinion  of  the  United  States 
court,  and  the  Court  of  Appeals  thereupon  ordered  that  the  mandate  of 
the  United  States  court  be  annexed  to  its  own  remittitur,  and  that  the  pro- 
ceedings be  remanded  to  the  Supreme  Court  of  the  state  of  New  York  to 
proceed  upon  said  remittitur  and  to  render  judgment  in  conformity  with 
the  mandate  of  the  United  States  Supreme  Court  and  the  opinions  referred 
to  therein,  but  without  costs  in  the  Court  of  Appeals,  and  no  motion  to 
modify  such  order  of  the  Court  of  Appeals  in  ap}*^  respect  has  been  made 
by  any  party  to  the  action,such  order  stands  as  an  adjudication,  binding 
upon  all  parties,  that  the  United  States  Supreme  Court  did  not  reverse  or 
modify  such  judgment  with  costs  generally,  but  only  with  costs  in  that 
court,  and  the  Special  Term  of  the  Supreme  Court  of  this  state  in  making 
its  order  modifying  the  judgment  as  directed  by  the  Court  of  Appeals 
has  no  authority  to  allow  to  the  defendants  in  the  action,  in  addition  to 
the  costs  award^  by  the  Supreme  Court  of  the  United  States,  costs  in  all 
the  courts  of  this  State  except  the  Court  of  Appeals,  together  with  an 
extra  allowance.    Stevens  v.  Central  Nat.  Bank.  560 

2.  Not  Allowed  to  Both  Parties  for  i7ie  Same  Services  in  the  Same  Court. 
No  costs  having  been  allowed  to  the  defendants  for  proceedings  in  the 
courts  of  this  state,  either  by  the  United  States  Supreme  Court  or  the 
Court  of  Appeals,  there  is  no  power,  either  expresslv  or  by  implication, 
conferred  by  statute  upon  the  Special  Term  to  award  costa  in  the  courts 
of  this  state  to  the  defendants  in  the  action,  although  in  actions  of  equity 
'*tbe  court  may,  upon  the  rendering  of  a  final  judgment,"  in  its  discre- 
tion award  costs  to  any  party  as  provided  by  section  3280  of  the  Code  of 
Civil  Procedure;  since  it  would  be  unreasonable  to  hold  that  the  statute 
impliedly  confers  the  power  to  award  the  same  costs  in  favor  of  and 
against  each  party,  and  as  the  plaintiffs  succeeded  upon  the  main  contro- 
versy and  the  judgment  of  the  courts  of  this  state  is  m  their  favor,  except 
as  modified  by  the  United  States  Supreme  Court,  the  award  of  costs  to 
Uiem  still  stands,  and  the  same  costs  cannot  be  awarded  to  the  defendants 
without  subverting  the  general  rule  that  costs  cannot  be  allowed  to  both 
parties  for  the  same  services  in  the  same  court.  Id. 
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COSTS —  QnUinued. 

8.  ExeeutoTM  and  Administratort  —  Code  qf  Citil  Prooedure,  §§  1823, 
1835,  18S6  and  8246.  Under  the  provisions  of  the  Code  of  Civil  Proced- 
ure (§§  1822,  1835,  1836  and  8246)  exempting  executors  and  administra- 
tors, as  such,  from  the  payment  of  costs  unless  payment  of  a  demand 
properly  presented  against  an  estate  be  unreasonably  resisted  or  neglected 
by  them,  or  unless  they  do  not  consent  to  refer  such  claim  according  to 
law,  thev  are  entitled  to  one  lawful  trial  and  to  exemption  from  costs, 
saving  the  excepted  cases,  until  they  have  had  one  lawful  trial,  by  which 
the  Code  means  a  binding  and  effective  trial  which  lawfully  determines 
their  liability  and  stands  the  test  of  an  appeal  if  any  is  taken.  Benjamin 
V.  Ver  Noay,  578 

4.  In  Appeals  by  Exeeutare —  General  Rule  Declared  by  Code  of  Civil  Pro. 
8  8228.  Subordinated  to  Provision  of  %  1886—  Meaning  of  "  Costs  to  Abide 
Event."  Where  upon  an  appeal  from  a  Judgment  granted  affainst  the 
executors  of  an  estate,  the  Court  of  Appeals  reversed  the  order  of  the 
General  Term  affirming  such •  judgment,  and  the  order  denying  a  motion 
for  a  new  trial,  and  oniered  a  new  trial,  with  costs  to  abide  the  event, 
and  the  second  trial  also  resulted  in  a  judgment  against  the  executors, 
after  a  motion  for  a  new  trial  had  been  denied  with  costs,  the  Special  Term 
has  no  power  to  award  the  costs  of  both  motions  and  both  appeals  against 
the  executors;  since  the  provisions  of  section  3228  of  the  Code  of  Civil 
Procedure  relating  to  costs  of  appeals  are  general,  and  when  read  in  con- 
nection with  section  1886  become  subordinate  to  the  special  rule  thereof 
governing  costs  against  executors;  and  the  judgment  of  reversal  by  the 
ourt  of  Appeals,  "  with  costs  to  abide  event,"  must  also  be  read  in  the 
light  of  section  1886,  and  when  thus  read  the  word  "  event"  means  not 
onl  V  final  success  in  the  action,  but  also  a  valid  award  of  costs,  generally, 
under  section  1886.  Id. 

oovurrERFEmNO. 

Of  trade  marks. 
See  Crimes,  11-18. 

OOITKnES. 

Audit  of  Claim  Final  and  BevietMble  Only  by  Certiorari,  Where  senr- 
ices  have  been  rendered  in  making  post-mortem  examinations,  the  com- 
pensation for  which  is  a  county  charge,  and  the  claim  has  been  presented 
to  and  audited  by  the  board  oi  supervisors,  the  audit  is  final  —  and  while 
the  amount  of  the  audit  may  not  be  the  value  of  the  services,  and  may 
present  a  case  for  review  by  certiorari,  no  cause  of  action  therefor  arises 
against  the  county.    F\fy  v.  County  of  Westchester.  180 

Creation  of  indebtedness  for  other  than  county  purposes. 
See  Constitutional  Law,  1. 

00X7BT  OF  APPEALS. 

Discretionary  refusal  of  mandamus  not  reviewable  by. 

See  Afpeal,  1. 

Order  of  Appellate  Division  reversing  judgment  for  defendant  on 
demurrer  to  indictment,  reviewable  by. 

See  Appeal,  2. 

When  final  judgment  sustaining  a  demurrer  and  dismissing  the  com- 
plaint is  not  appealable. 

See  Appeal,  8. 

Errors  not  excepted  to  not  appealable. 
See  Appeal.  4. 
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Order  of  Appellate  Division  denying  application  to  determine  amount 
of  lien«  a  final  order  and  appealable  to. 

See  Appeal,  5. 

When  will  not  presume  order  of  Appellate  Division  to  be  discretionary. 
See  Appeal,  6. 

Abstract  questions  cannot  be  certified  to. 
See  Appeal,  7. 

Will  not  consider  constitutionality  of  act  inflicting  penalty  when  ques- 
tion was  not  raised  at  trial. 

See  Appeal,  8. 

Order  denying  motion  to  vacate  and  set  aside  warrants  of  attachment, 
not  appealable  to. 

See  Appeal,  9. 

When  indfi^ment  of  Appellate  Division  affirming  award  of  custody  of 
children  by  Supreme  Court  not  reviewable. 

See  Appeal,  10. 

Effect  of  stipulation  for  judgment  absolute. 
See  Appeal,  11. 

When  question  as  to  bar  of  former  judgment  not  presented  —  questions 
as  to  weight  of  evidence  not  reviewable. 

See  Appeal,  18,  14. 

Review  by. 
See  Appeal,  15. 

Remittitur  from,  with  mandate  of  Supreme  Court  of  United  States 
annexed  —  when  Supreme  Court  of  state  of  New  York  has  no  power  to 
award  costs. 

/8kd  Costs,  1,  2. 

Judgment  of  reversal  —  meaning  of  "  costs  to  abide  event." 
See  Costs,  4. 

Conviction  for  murder  —  new  trial. 
See  Crimes,  33.  , 

COXJBTS. 

1.  Extra-territorial  Effect  of  English  Joint  Stock  Oompaniei  Arrangement 
Act  —  Foreign  Stockholder.  A  scheme  sanctioned  by  the  court  for  the 
reorganization  of  a  corporation  under  the  English  Joint  Stock  Companies 
Arrangement  Act  of  1870  is  binding  only  on  the  person  or  property  of 
stockholders  in  England,  and  will  not  be  enforced  by  the  New  York 
courts  against  a  New  York  stockholder  personally.  Ban^:  of  China,  etc., 
V.  Morse.  458 

2.  Jurisdiction  of  Foreign  Stockholder — Imposition  of  Liability.  Per- 
sonal liability  cannot,  in  proceedings  for  the  voluntary  winding  up  of  a 
corporation  under  the  English  Companies  Act,  be  imposed  by  the  English 
courts  upon  a  New  York  stockholder  to  pay  calls  upon  his  shares  solely 
for  the  benefit  of  another  company  to  which  the  interests  of  the  olS 
company  have  been  transferred  with  the  sanction  of  the  court  under  that 
act,  m  the  absence  of  personal  service  upon  him  or  his  appearance  in  the 
winding-up  proceedings.  Id. 

3.  Enforcement  of  Calls  —  Comity.  Calls  against  a  New  York  stock- 
holder for  impaid  amounts  on  stock  of  an  English  corporation  will 
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not  be  enforced  by  the  New  York  courts  on  the  ground  of  comity,  -where 
not  necessary  for  the  payment  of  debts,  and  the  recovery  thereof  is  solely 
for  the  benefit  of  a  new  corporation  under  an  unequal  and  oppressive 
scheme  of  reorganization  contemplating  the  transfer  to  the  new  company 
of  the  amounts  unpaid  on  old  stock  as  part  of  the  former's  business  and 
property,  to  which  such  stockholder  does  not  assent,  and  liability  for 
which  is  based  on  a  statute  and  not  upon  common-law  principles,  especially 
where  the  English  decisions  hold  that  such  a  scheme  Is  invalid  and  that 
the  statute  does  not  make  calls  upon  shareholders  any  part  of  the  assets 
of  the  new  company.  Id. 

4.  New  York  City  —  Indictment  for  Misdemeanor — Divests  ^ourt  of 
Special  Sessions  of  Jurisdiction.  While,  under  section  1406  of  the  charter 
of  the  city  of  New  York  (L.  1897,  ch.  878),  Courts  of  Special  Sessions 
have  exclusive  jurisdiction  of  all  misdemeanors,  except  libel,  yet,  under 
the  exceptions  contained  therein,  a  grand  jury  may  prefer  an  mdictment 
for  keepmg  a  disorderly  house,  although  a  complaint  has  not  been  pre- 
viously made  to  a  city  magistrate  or  to  a  Ck)urt  of  Special  Sessions. 
People  V.  McCarthy,  549 

Power  of,  to  determine  amount  of  attorney's  lien  —  enforcement  of  lien 
upon  securities  sought  to  be  removed  from  the  state  by  a  foreign  trustee. 

See  Attorney  and  Client,  2,  8. 

Power  to  change  place  of  trial. 
See  Crimes,  86. 

Application  to  County  Court  in  proceeding  to  lay  out  highway  — 
immaterial  omissions. 

See  Highways.  * 

Foreign  —  service  of  process  on  non-resident. 
See  JuDoacENT. 

Jurisdiction  of  Court  of  Chancery  as  to  estate  of  infant  married 
woman. 

See  Real  Property,  2-6. 

Compulsory  reference. 
See  Reference. 

COVEBTUBE. 

Post-nuptial  judicial  settlement  of  estate  of  infant  married  woman  — 
validity  —  disability  of  coverture  removed  by  divorce. 

See  Real  Property,  1-8. 

CBBDITOB'S  ACTION. 

Order  denying  motion  to  vacate  and  set  aside  warrants  of  attachment, 
not  appealable  to  Court  of  Appeals. 

See  Appeal,  9. 


1.  Defective  Indictment  for  Forgery  in  the  Second  Degree.  Where  a 
paper,  set  forth  in  an  indictment  for  forgery  in  the  second  degree  and 
of  which  the  forgery  is  predicated,  does  not  either  upon  its  face  or  by 
the  averment  of  extrinsic  facts  affirmatively  appear  to  be  an  instrument 
which,  if  genuine,  would  be  operative,  the  indictment  is  bad  as  failing 
to  state  facts  sufficient  to  constitute  a  crime.     People  v.  Drayton.  10 

2.  Murder —  When  Defendants  Legal  Besponsibility  a  Question  of  Fact. 
The  evidence  upon  the  trial  of  an  indictment  for  murder  reviewed  and 
held  sufficient  to  warrant  the  submission  of  the  question  of  defendant's 
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legal  responsibility  for  his  acts  to  the  iury  and  to  support  a  Terdict  con- 
victing him  of  the  crime  of  murder  in  the  first  degree.     People  v.  Krist. 

19 

3.  THdd^  Failure  to  Literally  Repeat  Question  Asked  of  a  Prior  Wit- 
ness, The  failure  of  the  district  attorney,  m  asking  a  hypothetical  ques- 
tion previously  put  by  defendant's  counsel  to  another  witness,  to  literally 
repeat  the  question,  where  he  said  that  he  repeated  it  and  which  was 
answered  without  objection  as  to  form  or  otherwise,  does  not  constitute 
reversible  error.  Id. 

4.  Wien  Inquiry  as  to  WMher  Drfendanfs  Acts  Were  Inconsistent  vcith 
Sanity  Is  Properly  Based  upon  Part  of  the  Facts  Proved.  An  inquiry  by  the 
district  attorney  upon  redirect  examination,  whether  certain  acts  charac- 
terized as  irrational  by  witnesses  who  observed  them  were  inconsistent 
with  defendant's  sanity,  is  properly  made  without  including  in  the  ques- 
tion all  or  a  considerable  part  of  the  facts  proved  in  the  case,  since  it  is 
proper  to  ask  whether  any  fact  or  group  of  facts,  duly  sworn  to,  is  Incon- 
sistent with  sanity.  '  Id. 

5.  Evidence —  Opinion  of  Expert.  A  practicing  physician  who  had 
for  several  years  been  acquainted  with  the  defendant  and  who  witnessed 
the  homicide  may,  after  describing  his  conduct  and  appearance  at  the  time, 
properly  testify  whether  from  such  appearance  and  manner  at  that  time 
he  saw  any  indication  of  insanity.  Id. 

6.  Murder  —  Sufficiency  of  Endence  to  Sustain  Conviction.  The  evidence 
upon  the  trial  of  an  indictment  for  murder  reviewed,  and  held  sufficient 
to  sustain  a  verdict  convicting  the  defendant  of  the  crime  of  munler  in 
the  first  degree.     People  v.  ZaeJiello.  35 

7.  Trial  —  Question  of  Fact.  An  instruction  that  the  fact  that  the 
blow  from  which  death  resulted  '*  was  aimed  at  a  vital  part"  might  be 
considered,  doesnot  constitute  reversible  error  where  it  is  modified  by  the 
statement  of  the  trial  judge  that  whether  it  was  struck  at  a  vital  part 
was  a  question  for  the  jury.  Id. 

8.  Instruction  as  to  Moiite.  An  instruction  that  had  the  fact  that 
the  killing  was  done  by  defendant  been  contested  "the  question  of 
motive  would  be  very  important,  but  where  it  is  absolutely  proved  that 
the  defendant  struck  the  blow,  considerations  of  that  character  sink  into 
minor  consequences,"  is  not  erroneous  as  in  effect  eliminating  the  ques- 
tion of  motive  from  the  case,  where  the  trial  judge  must  be  deemed  to 
have  intended  to  instruct  the  jury  that  motive  in  such  a  case  was  of 
minor  consequence,  or  was  not  essential  as  bearing  upon  the  corpus 
delicti.  Id. 

9.  Rrfusal  to  Charge  under  Erroneous  Impression  tluit  Bequest  Lacked 
an  Essential  Element.  The  refusal  of  the  trial  judge  to  charge  a  request 
with  reference  to  defendant's  justification  upon  the  ground  that  it  lacked 
words  which  he  considered  essential,  which  were  in  met  contained  therein 
but  to  which  fact  defendant's  counsel  failed  to  call  his  attention  and 
allowed  him  to  act  upon  the  impression  that  they  were  not  incorporated, 
does  not  constitute  reversible  error  where  the  jurjr  was  advised  as  to  the 
true  rule  of  law  atid  as  to  what  constituted  a  justification,  especially  in  a 
case  where  he  had  previously  fully  and  correctly  charged  upon  the 
subject.  Id. 

10.  Evidence  —  Beceiving  Stolen  Goods  —  Guilty  Kiiowledge.  Upon  the 
trial  of  an  indictment  for  receiving  stolen  goods  in  violation  of  the 
statute,  evidence  of  a  stealing  from  the  same  owner  of  similar  goods  by 
the  same  persons  from  whom  the  defendant,  through  a  third  person, 
received  the  goods  in  question  is  proper  to  prove  the  scienter.  Piojtle  v. 
Oroesman.  47 
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11.  Trade  Marki  and  Counteffeiting  Thereof  Defined.  A  label  proved  to 
have  been  iu  long  and  continuous  use  by  manufacturers  as  a  peculiar 
mark  or  device  to  indicate  to  the  public  the  origin  of  their  product  is  a 
trade  mark  within  the  definition  of  the  statute  (Penal  Code,  §  366),  and 
under  section  864  the  intentional  printing  of  counterfeits"  thereof  is  a 
misdemeanor.     People  v.  Krivitzky.  182 

12.  Unavailing  Defense,  It  is  no  defense  that  such  counterfeiting  was 
done  at  the  instance  of  an  agent  of  the  owners  of  the  label  and  paid 
for  with  their  monev  when  the  purpose  of  the  owners,  or  their  agent, 
was  to  ascertain  if  defendant  was  engaged  in  the  unlawful  business  of 
counterfeiting  their  label,  and  defendant  was  not  request^  to  print 
labels  for  the  owners  thereof,  but  was  employed  to  print  false  labels  for  a 
person,  apparently,  designing  to  commit  a  fraud.  Id, 

13.  Etidenee  —  Identity  of  LabeU.  Testimony  as  to  facts  observed  by 
a  witness  with  respect  to  the  bottling  of  the  product;  the  use  of  a  uni- 
form label  thereon;  its  identity  with  the  label  upon  the  same  goods  in  the 

-office  of  the  agent,  and  the  difference  from  the  label  printed  by  defend- 
ant, is  not  incompetent  as  hearsay,  and  is  admissible  to  shpw  that  the  label 
produced  by  the  prosecution  was  the  one  counterfeited,  was  the  genuine  one 
adopted  by  the  owners  and  usually  affixed  to  their  articles  of  merchandise 
as  a  trade  mark.  Id. 

14.  Murder — Eoidenee — Oeneral  Bute  at  to  Proof  of  Other  Grimes  — 
Mcceptions  to  Rule.  The  general  rule  of  evidence  applicable  to  criminal 
trials  is  that  the  psosecution  cannot  prove  against  a  defendant  any  crime 
not  alleged. in  the  indictment  either  as  a  foundation  for  a  separate  punish- 
ment or  as  aiding  the  proofs  that  he  is  guilty  of  the  crime  charged, 
and  while  the  exceptions  thereto  cannot  he  stated  with  categorical  pre- 
cision, generally  speaking  and  for  the  purposes  of  the  case  under  review, 
proof  of  another  crime  is  competent  to  prove  the  specific  crime  charged 
only  when  it  tends  to  establish  (1)  motive;  (2)  intent;  (8)  the  absence  of 
mistake  or  accident;  (4)  a  common  scheme  or  plan  embracing  the  com- 
mission of  two  or  more  crimes  so  related  to  each  other  that  proof  of  the  one 
tends  to  establish  the  other;  (5)  the  identity  of  the  person  charged  with 
the  commission  of  the  crime  on  trial.    People  v.  Molineux,  264 

15.  Motive.  Whenever  proof  of  motive  is  an  essential  ingredient  of 
the  evidence  against  the  defendant  in  a  criminal  trial,  the  motive  to  be 
established  is  the  one  which  induced  the  commission  of  the  crime  charged 
in  the  indictment,  and  evidence  which  tends  to  prove  the  commission  by 
him  of  a  similar  crime,  but  does  not  tend  to  establish  the  specific  motive 
underlying  the  crime  charged  or  a  motive  common  to  both  crimes,  does 
not  come  within  the  first  exception  and  is  incompetent.  Id. 

16.  Felonious  Intent.  Where  felonious  intent  may  be  inferred  from  the 
character  of  an  act  done  at  a  time  and  under  circumstances  which  pre- 
clude the  possibility  of  its  being  innocently  done,  and  such  evidence  lails 
to  throw  any  light  upon  the  act  or  docs  not  support  or  strengthen  the  infer- 
ence, it  does  not  come  within  the  second  exception  and  ia^ncompetent.    Id. 

17.  Absence  of  Mistake  or  Accident.  Where  there  is  no  uncertainty 
as  to  the  cause  of  death,  which  is  proved  to  have  been  the  administration 
of  a  deadly  poison,  known  to  be  such  and  clearly  and  positively  identified, 
and  the  same  circumstances  which  establish  a  felonious  intent  clearly 
negative  the  possibility  of  an  accidental  killing,  such  evidence  does  not 
come  within  the  third  exception  and  is  incompetent.  Id. 

18.  Common  Scheme  or  Plan.  Where  such  evidence  fails  to  establish 
a  system  between  the  two  crimes  or  a  connection  as  parts  of  a  general  or 
composite  plan  or  scheme  or  such  a  relation  to  each  other  as  to  show  a 
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common  motive  or  intent  running  through  both,  so  that  the  proof  of  the 
former  crime  does  not  tend  to  prove  the  latter,  it  does  not  come  within 
the  fourth  exception  and  is  incompetent.  Id, 

19.  Identity,  The  mere  fact  that  two  crimes  are  parallel  as  to  the 
methods  and  means  employed  in  their  execution  does  not  serve  to  identify 
the  defendant  as  the  person  guilty  of  the  latter  crime  unless  it  may  be 
inferred  from  its  similarity  to  the  former,  and  in  a  case  where  it  is  not 
shown  conclusively  that  he  committed  the  former  crime  and  that  no  other 
person  could  have  committed  the  crime  charged,  such  an  inference  is  not 
justifiable,  and,  therefore,  evidence  of  the  former  crime  does  not  come 
within  the  fifth  exception  and  is  incompetent.  Id, 

^,  Evidence  of  Similar  Cnme  Inadmissible  Wlien  tJie  Facts  Relating 
Thereto  Do  not  Bring  it  within  the  Enumerated  Exertions.  Upon  the 
trial  of  an  indictment  for  the  murder  of  a  person  whose  death  was 
the  result  of  an  attempt  to  kill  a  third  person  and  was  caused  by 
the  latter's  innocent  administration  of  a  rare  and  deadly  poison  which 
had  been  feloniously  sent  him  through  the  mails,  on  a  Christmas 
eve,  in  a  box  of  the  kind  used  in  sending  ^ifts,  which  contained  besides 
the  bottle  in  which  the  poison  was  disguised  with  a  harmless  powder 
in  common  use,  a  silver  bottle  holder  into  which  the  bottle  fitted  and 
an  empty  card  envelope,  evidence  which  tends  to  connect  the  defend- 
ant with  the  alleged  killing  of  another  person  some  time  before  by 
means  of  the  same  poison  mixed  with  a  medicinal  powder  claimed  to  have 
been  sent  him  through  the  mail,  is  incompetent,  where  upon  examination 
of  the  facts  it  must  be  held  that  it  does  not  tend  to  establish  a  motive  for 
the  crime  charged,  the  intent  with  which  it  was  committed,  the  absence 
of  mistake  or  accident,  a  common  scheme  or  plan  embracing  the  commis- 
sion of  both  crimes  so  related  tri  each  other  that  proof  of  the  one  tends  to 
establish  the  other  or  the  identity  of  the  defendant;  and,  therefore,  the 
events  connected  with  the  alleged  former  crime  are  not  so  related  to 
the  crime  charged  -  as  to  form  an  exception  to  the  general  rule  exclud- 
ing such  proof  and  thus  bring  it  within  one  of  the  above-enumerated 
exceptions,  and  the  reception  of  such  evidence  constitutes  reversible  error. 

Id, 

21.  Declarations  of  Victim  of  Fbrmer  Crime  to  his  Physician  as  to 
Receipt  of  Medicinal  Powder  through  the  Mail  Incomvetent.  Even  if 
such  evidence  were  competent  the  declarations  of  the  victim  of  the 
former  crime  to  his  physician  that  he  had  received  the  box  of  medic- 
inal powder  claimed  to  have  contained  the  poison,  through  the  mails,  are 
incompetent  and  their  admission  constitutes  reversible  error.  Id. 

23.  Common-Law  Rule  as  to  Comparison  of  Handwriting,  Under  the 
common-law  rule  permitting  comparison  between  a  disputed  writing 
and  genuine  writings  already  properly  in  evidence  for  other  purposes  than 
comparison,  it  was  not  necessary  that  a  disputed  writing  should  be  the  sub- 
ject-matter of  the  issue  to  be  tried.  Id. 

28.  Meaning  of  Term  "Disputed  Writing"  as  Used  in  Statute.  The 
disputed  writing,  with  which  comparison  is  permitted  by  chapter  86 
of  the  Laws  of  1880  as  amended  by  chapter  555  of  the  Laws  of  1888. 
'*  with  any  writing  proved  to  the  satisfaction  of  the  court  to  be  the  genuine 
handwriting  of  any  person  claimed  on  the  trial  to  have  made  or  executed 
the  disputed  instrument  or  writing."  is  any  writins;  which  one  party  upon 
the  trial  seeks  to  prove  as  the  genuine  handwriting  of  any  person  and 
which  is  not  admitted  to  be  such,  provided  that  the  writing  is  not  other- 
wise incompetent.  Id, 

24.  Requested  Writings  as  Standards  rf  Comparison.  Genuine  writ- 
ings of  a  person  on  trial  for  murder  by  poisoning  are  not  inudmissibie 
asstandanls  of  comparison  with  the  handwriting  upon  a  package  contain- 
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ing  poison  which  he  is  alleged  to  have  seat  feloniously  through  the  mail, 
because  they  were  produced  at  the  request  of  a  handwriting  expert  retained 
by  the  police  authorities  at  a  time  when  the  inquest  into  the  circumstances 
o!  the  death  was  in  progress  and  while  the  defendant  was  suspected,  as  he 
knew,  of  being  the  murderer  and  was  under  subpoena  to  testify  at  the 
inquest,  since  he  was  not  in  custody  and  no  formal  charge  had  been  made 
against  him.  Id, 

25.  Rule  for  EstMUhing  Genuineness  of  Standards  of  Comparison,  The 
genuineness  of  writings  which,  when  *' proved  to  the  satisfaction  of 
the  court  to  be  genuine,"  may  be  used  as  standards  of  comparison 
with  a  disputed  writing,  may  be  established  (1)  by  the  concession  of 
the  person  sought  to  be  charged  with  the  disputed  writing  made  at 
■or  for  the  purposes  of  the  trial,  or  by  his  testimony:  (2)  or  by  witnesses 
who  saw  the  standards  written  or  to  whom  or  in  whose  hcanng  the  per- 
son sought  to  be  charged  acknowledged  the  writing  thereof;  (3)  or  by 
witnesses  whose  familiarity  with  the  handwriting  of  the  person  who  is 
claimed  to  have  written  the  standard  enables  them  to  testify  to  a  belief  as 
to  its  genuineness;  (4)  or  by  evidence  showing  that  the  reputed  writer  of 
the  standard  has  acquiesced,  in  or  recognized  the  same,  or  that  it  has  been 
adopted  and  acted  upon  by  him  in  his  business  transactions  or  other 
concerns.  Id, 

26.  Rule  as  to  Proof  of  Genuineness  in  Civil  and  Criminal  Cases. 
The  genuineness  of  writings,  which  may  be  used  for  purposes  of  com- 
parison with  a  disputed  writing  when  "  proved  to  the  satisfaction  of  the 
court  to  be  genuine,"  must  in  civil  cases  be  established  by  a  fair  preponder- 
ance of  the  evidence,  and  in  criminal  cases  beyond  a  reasonable  doubt.    Id. 

27.  Constitutional  Law  —  Right  to  Trial  hy  Jury  not  Infringed  upon  by 
Statute  Relating  to  Comparison  of  Handwriting.  The  constitutional  guar- 
anty of  the  right  to  trial  by  jury  is  not  infringed  upon  by  the  provisions 
of  the  statute  authorizing  comparison  of  a  disputed  writing  with  any 
Writing  "proved  to  the  satisfaction  of  the  court  to  be  genuine,"  since 
a  proper  construction  of  such  provision  requires  the  jury  to  make  the 
ultimate  decision  concerning  the  genuineness  of  the  standard  with  which 
the  disputed  writing  is  compared  and  leaves  to  the  court  onlv  the  deter- 
mination of  the  preliminary  question  whether  sufficient  proof  of  genuine- 
ness has  been  given  to  let  the  papers  go  to  the  jury.  Id. 

28.  Testimony  at  Coronefs  Inquest  —  Use  of  on  Subsequent  Trial.  The 
testimony  of  a  witness  before  a  coroner's  jury  who  was  not  under  arrest 
or  accusation  at  the  time,  but  testified  pursuant  to  a  subpoena  issued  to 
him  by  the  coroner  who  had  threatened  him  with  punishment  for  con- 
tempt if  he  disobeyed,  can  be  used  against  him  on  the  subsequent  trial 
of  an  indictment  growing  out  of  the  inquest,  since  he  might  have  declined 
to  testify  to  anything  that  would  tend  to  incriminate  him.  Id, 

29.  Witness  not  Mtde  a  Party  by  Statement  of  District  Attorney  in 
Summing  up.  The  statement  by  the  district  attorney  in  his  summing 
up  to  the  coroner's  jury  that  he  had  from  the  beginning  suspected  a  wit- 
ness of  the  crime,  but  iiad  pretended  to  suspect  another  so  as  to  lull  the 
former  into  a  sense  of  security  and  get  him  to  testify,  does  not  change  the 
status  of  the  witness  so  as  to  make  him  a  party  to  the  inquest  when  he 
testified  and  therefore  render  his  testimony  inadmissible  against  him  npon 
the  subsequent  trial  of  an  indictment  growing  out  of  the  inquest.         Id. 

30.  Murder —  Wften  Deliberation  and  Premeditation  May  Be  Inferred 
from  the  Act  Itself.  Deliberation  and  premeditation  essential  to  constitute 
murder  in  the  first  degree  may  be  inferred  from  the  killing  itself  unless 
done  under  such  circumstances  as  to  preclude  the  existence  thereof ,  since 
it  must  be  held  that  a  person  intends  the  natural  and  necessary  conse- 
quences of  his  act.     People  v.  Schmidt,  568 

45 
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81.  Time  for  Deliberation  and  Premeditation.  The  deliberation  and 
premeditation  must  precede  the  killing  by  some  appreciable  space  of 
time,  although  it  neea  not  be  long,  but  must  be  of  sufficient  duration  for 
some  reflection  and  consideration  upon  the  matter  for  a  clioice  to  kill  cnt 
not  to  kill  and  for  the  formation  of  a  distinct  purpose  to  kill.  Id. 

32.  Trial  —  W/ien  Deliberation  and  Premeditation  a  Question  of  Fact, 
The  question  of  the  existence  of  deliberation  and  premeditation  is  prop- 
erly submitted  to  the  jury  where  the  weapon  used  and  the  character  of 
the  wound  justify  the  inference  that  the  accused  intended  to  take  life  and 
his  subsequent  conduct  was  inconsistent  with  the  truth  of  his  story  of 
the  occurrence,  so  that  what  led  up  to  or  induced  the  crime  was  necessarily 
a  matter  of  inference  from  the  occurrence  itself  and  the  defendant's  sub- 
sequent  conduct.  Id. 

83.  Appeal  —  Ifew  Trial.  A  new  trial  will  not,  on  appeal  from  a  con- 
viction on  evidence  from  which  conflicting  inferences  as  to  premeditation 
and  deliberation  may  be  drawn,  be  granted  by  the  Court  of  Appeals,  under 
section  528  of  the  Code  of  Criminal  Procedure,  providing  niat  "  when 
judgment  is  of  death,  the  Court  of  Appeals  mav  order  a  new  trial,  if  it 
be  satisfied  that  the  verdict  was  against  the  weight  of  evidence  or  against 
law,  or  that  justice  requires  a  new  trial,"  unless  it  reaches  the  conclusion 
that  justice  has  not  been  done.  Id. 

84.  Trial — Challenge  to  Pan^l  —  Exetmna  Jurors.  A  challenge  to  the 
panel  because  of  the  excusing  of  jurors  from  service  on  the  unsworn 
statements  of  their  excuses  is  properly  overruled,  although  such  action  is 
irregular  under  section  1066  of  the  Code  of  Civil  Procedure,  prescribing 
that  the  court  shall  not  excuse  a  trial  juror  unless  the  facts  entitling  him 
to  be  excused  are  made  to  appear  upon  his  oath,  where  it  is  not  shown 
that  such  action  was  prejudicial  to  the  defendants,  since  section  362  of 
the  Code  of  Criminal  Procedure  provides  that  cliallen^es  to  the  panel  can 
be  founded  only  on  a  material  departure,  to  the  preiudice  of  the  defend- 
ant, from  the  forms  prescribed  by  the  Code  of  Civil  Procedure  in  respect 
to  the  drawing  and  return  of  the  jury.  Id. 

85.  Evidence  of  Expert.  The  testimony  of  a  physician,  who  made  the 
autopsy  on  the  body  of  one  killed  by  a  wound  on  the  head  made  by  a 
liammer  causing  an  mdentation  large  enough  to  receive  an  orange,  that 
the  injury  could  not  have  been  produced  by  a  single  blow,  is  competent 
as  expert  evidence.  Id. 

86.  Place  of  Trial,  The  power  to  change  the  place  of  trial  for  con- 
venience of  witnesses,  upon  the  application  of  the  defendant,  should  be 
conferred  upon  the  proper  court  in  all  criminal  actions  where  the  indict- 
ment alleges  that  the  crime  was  committed  partly  in  one  county  and 

Sartlv  in  another,  or  in  any  case  arising  under  section  134  of  the  Code  of 
riminal  Procedure.    People  v.  MitclieU.  604 

Trial  — errors  not  excepted  to  not  reviewable  by  the  Court  of  Appeals. 
See  Appeal,  4. 

BAKAaES. 

To  pier  from  dredging  slip. 

See  Riparian  Rights,  11. 

DEBTOB  AND  CREDITO&. 

Sale  of  insolvent  testator's  real  property  for  payment  of  debts. 

See  Decedent's  Estate,  1. 

When  unfiled  chattel  mortgage  not  void  as  against  creditors  of 
mortgagor. 

See  Mortgage. 
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BEOEDENT'S  ESTATE. 

1.  BurrogcUet?  Courts  —  Sale  of  TMolvent  Testat&i^fi  Real  Property  for  Pay- 
men:  of  Debts  —  Code  of  Civ,  Pro.  S  2749.  Section  2749  of  the  Code  of  Civil 
Procedure,  authorizing  a  sale  of  decedent's  real  propertjr  for  the  payment 
of  debts  "except  when  it  is  devised  expressly  charged  with  the  payment  of 
debts,"  does  not  limit  the  power  of  the  Surrogate's  Court  to  order  the  sale 
in  behalf  of  creditors  whose  claims  have  not  been  specifically  charged  by 
devise  upon  the  whole  or  any  part  of  an  insolvent  testator's  real  estate, 
since  the  latter  cannot  by  devising  real  property  charged  with  the  pay- 
ment of  a  specified  debt  deprive  general  creditors  of  their  right  to  have  it 
sold  and  distributed  among  them  after  the  personal  estate  has  been 
exhausted.    Matter  of  Richmond.  885 

2.  As  to  whether  conditional  authority  given  by  the  will  of  a  wife  to  her 
husband,  who  is  also  her  executor,  to  continue  a  business  which  he  had 
carried  on  as  her  agent  previous  to  her  death,  is  sufficient  to  bind  her 
estate  for  an  indebtedness  incurred  by  him  in  so  doing.  JSaperatein  v. 
miman,  168  N.  Y.  636. 

DEED. 

Meaning  and  Effect  of  Words  **  Bounded  by  or  upon  a  Street "  in  Convep- 
ance  by  the  Cityof  Nete  York.  The  presumption  that  a  conveyance  of  land 
bounded  bv  or  upon  a  street  carries  the  fee  to  the  center  of  a  street  is 
o£Fset.  in  tne  case  of  a  conveyance  of  land  bv  municipal  authorities,  by 
the  presumption  that  the  municipality  would  not  part  with  the  owner- 
ship and  control  of  a  public  street  once  vested  in  it  for  the  public  benefit; 
ana  a  grant  of  title  to  property,  described  as  bounded  by  or  upon  a  city 
street  surveyed  and  platted  upon  a  map  of  the  common  lauds  vested  in 
the  municipality  of  the  city  of  New  York,  derived  from  the  public 
authorities  of  the  city,  in  the  absence  of  any  more  definite  description, 
carries  only  to  the  line  of  the  street,  inasmuch  as,  in  leeal  intendment,  the 
street  was  held  as  and  should  remain  a  public  highway.  Graham  v. 
Stern.  517 

In  trust  —  consent  of  married  woman  to — disability  of  coverture  — 
rights  of  beneficiaries. 

See  Real  Property,  6-8. 

BEFEKSE. 

On  trial  for  counterfeiting,  when  unavailing. 

See  Crimes.  12. 

Independent  —  must  be  pleaded  if  relied  upon  by  city  in  action  to 
recover  claims  for  extra  work. 

*Sstf  Pleading,  1. 

When  allegation  of  pendency  of  another  action  no  defense  to  action  for 
statutory  penalty. 

See  P1.EADING.  2. 

BEFINITIOKS. 

Meaning  of  term  *' disputed  writing.** 

See  Crimes,  23. 

Meaning  of  ''costs  to  abide  event." 
See  Costs,  4. 

BEMTXBBEB. 

To  indictment  — order  reversing  judgment  on,  reviewable  by  Court  of 
Appeals. 

See  Appeal,  2. 

Final  judgment  sustaining,  when  not  appealable. 
See  Appeal,  3. 
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BOtECTOBS. 

Of  corporation  —  liability  of,  to  account  in  equity  as  trustees  —  actioa 
to  recover  property  lost  and  damages  caused  through  conspiracy  of 
directors  and  to  annul  contract  made  in  pursuance  thereof. 

See  Corporations,  5,  tf. 

Of  charitable  corporation  —  liability  of,  for  corporate  debts  —  equitable 
action  to  enforce  liability. 

See  Corporations,  8,  9. 

BISSOLUnOK. 

Of  corporations  —  survival  of  action  against. 

See  Corporations,  3,  4. 

DIVORCE. 

When  judgment  of  Appellate  Division  affirming  award  of  custody  of 
children  by  supreme  Court,  not  reviewable. 

See  Appeal,  10. 

Disability  of  coverture  removed  by. 
See  Real  Property,  7. 

DONGAN  PATENT. 

Of  Harlem  tideway  to  city  of  New  York  —  rights  thereunder. 

See  Riparian  Rights,  2-4. 

bbeDoing. 

Right  of  pier  owner  to  dredge  adjoining  slip. 
See  Riparian  Rights,  9-11. 

EASEMENTS. 

Bight  of  Way,  when  not  Extinguished  by  Unity  of  Ownership,  Where  a 
right  of  way  has  been  created  by  deed  and  it  has  been  open,  visible  and 
necessary  and  in  continuous  use  for  nearly  twenty -five  years,  except 
during  a  brief  interval  when  both  the  dominant  and  servient  estates 
became  united  in  the  same  owner,  who  for  his  convenience  took  a  shorter 
route,  such  unity  of  ownership  does  not  extinguish  the  right  of  way,  but 
suspends  it,  and  when  both  estates  have  subsequently  been  conveyed 
without  reference  to  it  by  deeds  absolute,  it  is  revived  and  must  be 
read  into  them.     Fntz  v.  Tompkins.  524 

ELECTIONS. 

Neto  York  City  —  Independent  Nomination  of  Candidate  in  Aldermanie 
District  of  Less  Extent  tfian  a  Ward.  Although  the  charter  of  the  city 
of  New  York  has  been  altered  since  the  Election  Law  (L.  1896,  ch.  909) 
was  enacted,  so  as  to  provide  for  the  election  of  an  alderman  in  a  dis- 
trict of  less  extent  than  a  ward,  and  there  is  no  specific  provision  in 
the  Election  Law  for  the  making  of  independent  nominations  in  any 
official  district  smaller  than  a  town,  ward  or  village,  such  nomination 
is  embraced  within  the  scope  of  that  part  of  section  57  of  the  Election 
Law  which  provides  for  "independent  nominations  of  candidates  for 
public  office  to  be  voted  for  only  by  the  electors  of  a  town,  or  ward  of 
a  city,  or  a  village;  *'  since  such  provision  does  not  say,  like  other  pro- 
visions of  the  statute,  **  to  be  voted  for  by  all  the  electors"  of  the  ter- 
ritory named,  but  simply  by  the  electors  thereof,  and  since  by  the  Con- 
stitution every  qualilied  voter  is  entitled  to  vote  in  the  election  district 
of  his  residence  *'  for  all  officers  that  now  are  or  hereafter  may  be 
elective  by  the  people  "  it  is  inferable  that  the  legislative  scheme  of  nomi- 
nation for  candidates  embraces  all  the  elective  officers  for  whom  the  quali- 
fied voter  should  then  or  thereafter  be  permitted  to  vote.  PeopHe  ex  rel. 
Behimann  v.  Voorhis.  867 
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BLEVATOBS. 

Falling  into-  temporary  shaft  in  unfinished  building. 

See  Nbgligence,  2. 

BMINENT  DOMAIN. 

Compensation  for  destruction  of  riparian  rights. 

See  Riparian  Rights,  5. 

ENGLISH  OOMPANIES  ACT. 

Reorganization  of  corporation  under. 

See  Corporations,  11-15. 
Courts,  1-3. 
Trial,  2,  8. 

EC^UITY. 

Liability  of  directors  of  corporations  to  account  in  equity  as  trustees  — 
action  to  recover  property  lost  and  damages  caused  through  conspiracy 
of  directors  and  to  annul  contract  made  in  pursuance  thereof. 

See  Corporations,  5,  6. 

Action  in,  to  enforce  liability  of  directors  of  charitable  corporation,  for 
corporate  debts,  when  not  maintainable. 

See  Corporations,  9. 

Existence  of  remedy  in,  no  bar  to  issuance  of  writ  of  mandamus. 
See  Mandamus,  8. 

ESTATES. 

Of  different  quality  —  post-nuptial  judicial  settlement  of  estate  of  infant 
married  woman. 

See  Real  Property,  1-8. 

Method  of  assessing  personal  property  held  by  two  or  more  trustees. 
See  Tax,  8. 


Of  stockholders. 
See  Trial,  8. 

EVIDENCE. 

1.  Incompetent  Testimony  Taken  hy  Oommisiion -^ -Not  Admiseible  for 
Failure  to  Object  to  Allotoanee  of  Interrogatories  or  Failure  to  Mote  to  Sup- 
press, Testimony  taken  out  of  the  state  by  a  commission  issued,  with 
written  interrogatories  annexed  and  settled,  under  sections  887-892  of 
the  Code  of  Civil  Procedure,  that  is  objected  to  as  incompetent  when  read 
at  the  trial,  does  not  become  admissible  if  otherwise  incompetent,  because 
objections  thereto  were  not  made  either  upon  the  allowance  of  the  inter- 
rogatories or  by  motion  to  suppress  the  commission,  since  the  settlement 
of  the  interrogatories  is  only  for  the  purpose  of  authentication  and  is  not 
a  decision  that  they  are  competent  or  proper;  the  judge  has  no  power  to 
change  or  reject  any  of  them  as  incompetent  if  otherwise  relevant  or  per« 
tinent  to  the  issue,  and  has  no  power  to  suppress  the  commission  for  that 
reason.     Wanamaker  v.  Megraw,  125 

2.  Incompetent  Testimony  Taken  by  Commission  May  Be  Objected  to  When 
Bead  at  Trial — Code  Civil  Procedure,  §  911.  Under  the  express  pro- 
visions of  section  911  of  the  Code  of  Civil  Procedure,  the  party  against 
whom  the  deposition  is  read  at  the  trial  may  then  object  to  either  the 
questions  or  the  answers,  or  to  both,  and  when  -any  of  the  answers  are 
incompetent,  either  in  whole  or  in  part,  may  point  out  by  objection  the 
testimony  which  is  objectionable  and  take  tne  ruling  of  the  court  upon 
the  point,  with  the  same  effect  as  if  the  witness  was  then  personally 
examined.  Id, 
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EYIDENGE  —  Contintied» 

8.  Undue  Influence  —  Presumption  from  Confidential  Business  Relations, 
In  aa  action  between  the  representatives  of  a  deceased  president  and  con- 
trolling owner  of  a  bank  and  the  cashier  tliereof ,  who  was  also  the  nephew 
of  decedent,  in  which  the  only  issue  tried  was  whether  deceiient  was  of 
sufficient  mental  capacity  to  make  a  certain  contract,  concerning  the  sale 
by  him  to  his  nephew  of  stock  in  the  bank,  at  the  time  it  was  executed  by 
him,  proof  of  confidential  business  relations  between  them  does  not  cre- 
ate the  legal  presumption  that  a  fiduciary  relation  existed  between  them 
sufficient  to  give  the  nephew  a  controlling  influence  over  his  uncle,  and 
thereby  impose  upon  him  the  burden  of  proving  that  undue  influence  was 
not  exerted  or  fraud  used  by  him  in  procuring  the  contract.  Doheny  v. 
Lacy.  213 

4.  Attorney  and  Client  —  Privileged  Communications — Attorney  Acting 
for  Two  Clients,  Where  an  attorney  acted  as  counsel  for  a  decedent  and 
another  person  in  the  preparation  of  an  agreement  respecting  their  mutual 
claims  and  in  the  execution  thereof  after  its  tern.s  were  assented  to  by 
both  parties,  and  the  contract  was  read  and  discussed  in  the  presence  of  a 
third  party  who,  with  the  attorney,  witnessed  its  execution,  and  then  by 
direction  of  decedent  delivered  the  contract  to  the  other  party  thereto,  the 
attorney  is  not  prohibited  by  section  835  of  the  Code  of  Civil  Procetlure, 
in  a  subsequent  litigation  between  the  representatives  of  decedent  and  the 
other  party  to  the  contract,  from  disclosing  either  the  communications 
made  to  him  by  decedent  or  the  advice  given  by  him  to  decedent  in  the 
transaction.  Id, 

Question  as  to  weight  of,  not  reviewable  by  Court  of  Appeals 
See  Appeal,  14. 

Sufficiency  of,  to  sustain  verdict— admissibility  of  maps. 
See  Appeal,  15, 

Sufficient  to  sustain  conviction  for  murder  in  first  degree. 
See  Crimes,  2,  6. 

Opinion  of  expert. 
See  Crimes,  5. 

Receiving  stolen  goods — guilty  knowledge. 
See  Crimes,  10. 

Identity  of  labels. 
See  Crimes,  13. 

Trial  for  murder  —  general  rule  as  to  proof  of  other  crimes — exceptions 
to  rule  —  motive  —  felonious  intent — absence  of  mistake  or  accident  — 
common  scheme  or  plan  —  identity  —  evidence  of  similar  crime  inadmis- 
sible when  the  facts  relating  thereto  do  not  brin^  it  within  the  enumerated 
exceptions  —  declarations  of  victim  of  former  crime  to  his  physician  as  to 
receipt  of  medicinal  powder  through  the  mail  incompetent  —  common- 
law  rule  as  to  comparison  of  handwriting  —  meaning  of  term  "disputed 
writing"  as  used  in  statute  —  requested  writings  as  standards  of  com- 
parison—  rule  for  establishing  genuineness  of  standards  of  comparison  — 
rule  as  to  proof  of  genuineness  in  civil  and  criminal  cases  —  constitutional 
law  —  right  to  trial  by  jury  not  infringed  upon  by  statute  relating  to  com- 
parison of  handwriting  —  testimony  at  coroner's  inquest  —  use  of,  on 
subsequent  trial  — witness  not  made  a  party  by  statement  of  district 
attorney  in  summing  up. 

See  Crimes,  14-29. 

Expert. 
See  Crimbb,  35. 
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EVIDSNCE —  Continued. 
As  to  looking  and  listening  before  attempting  to  cross  railroad  track. 
See  Nboligence,  4,  5. 

Insufficient  proof  of  negligence. 
See  Neglioenge,  6. 

Expert  testimony  to  overcome  foreign  statutes  and  decisions. 
See  Trial,  2. 

EXAMINATION  BEFOBE  TUTATi. 

Under  Auti^Monopoly  Act  —  personal  liberty  of  witness  not  infringed 
upon  without  due  process  of  law. 

See  Constitutional  Law,  2,  8, 

EZCEFTIONa 

Errors  not  raised  by,  not  reviewable  by  Court  of  Appeals. 

See  Appeal,  4. 


1.  Liquor  Tax  Law  —  Action  upon  Bond  for  Violation  of  Law  after 
Surrender  of  Certificate,  An  action  to  recover  the  penalty  of  a  bond 
given  upon  the  procurement  of  a  liquor  tax  certificate,  for  a  violation  of 
the  law  after  the  certificate  has  been  surrendered.  Is  not  maintainable. 
Lyman  v.  Cheever,  43 

2.  Liquor  Tax  Law  —  Eig7U  to  Rebate  —  Prosecution  Pending  at  Time 
of  Surrertder  of  Certificate  or  Within  Thirty  Days  Thereafter,  The  con- 
ditions imposed  by  section  25  of  the  Liquor  Tax  Law  (L.  1896, 
ch.  112)  upon  the  attaching  of  the  right  to  a  rebate  for  the  unexpired 
term  of  a  liquor  tax  certificate  are  conditions  precedent  and  the  prop- 
erty right  therein  does  not  attach  if  there  is  an  arrest  or  indictment  or 
other  prosecution  provided  for  in  the  statute  pending  at  the  time  of  the 
surrender  or  within  thirty  days  thereafter.  People  ex  rel.  Prank  Brewery 
V.  CuUinan,  245 

8.  Prosecutions  Pending  at  Titne  of  Issuance  of  Certificate.  Prosecu- 
tions pending  at  the  time  of  the  issuance  of  the  certificate  and  which 
are  pending  at  the  time  of  the  surrender  thereof,  or  within  thirty 
days  thereafter,  apply  with  equal  force  and  have  the  same  effect  upon  the 
right  to  the  rebate  as  violations  committed  after  the  certificate  has  been 
issued.  Id, 

EXECUTORS  AND  ADMINISTRATOEa 

Exemption  from  costs. 

See  Costs,  8,  4. 


Opinion  of. 
See  Crimes,  5. 

Comparison  of  disputed  handwritings. 
See  Crimes,  22-26. 

Testimony  of. 
See  Crimes,  85. 

Testimony  of,  to  overcome  foreign  statutes  and  decisions. 
See  Trial,  2. 


712  INDEX. 

FINAL  JTJDGMEMT. 

Sustaining  a  demurrer  and  dismissing  complaint,  when  not  appealable. 

See  ApPEAii,  3. 

FOBEIGN  C0RP0BATI0K8. 

Reorganization  under  English  Companies  Act  —  transfer  of  uncalled 
capital  —  voluntary  winding  up  —  continuance  under  order  of  court  — 
validity  of  reorganization  scheme — implied  contract  of  stockholders. 

See  Corporations,  11-15. 

Courts,  1-3. 

Trial,  2,  3. 

FOBEIGN  LAWS. 

Question  of  law  —  expert  testimony  to  overcome. 

See  Trial,  1,  2. 

FOBEIGN  TRUSTEES. 

Enforcement  of  lien  upon  securities  sought  to  be  removed  from  the 
state  by. 

See  Attorney  and  Client,  8. 

FOBFEITUBE. 

Of  grant  from  state. 

See  Riparian  Rights,  8. 

FOBGEBT. 

In  second  degree  —  defective  indictment. 

See  Crimes,  1. 

FRANCHISE  TAX. 

When  assessment  of,  upon  capital  stock  of  corporation  must  be  made 
upon  its  actual  cash  value. 

See  Tax,  2. 

FBATJD. 

In  procuring  contract,  when  not*  presumed  from  confidential  business 
relations. 

See  Evidence,  8. 

When  unfiled  chattel  mortgage  not  void  as  against  creditors  of 
mortgagor. 

See  Mortgage. 

GAS  COMPANIES. 

1.  Action  to  Recoter  Penalties  for  Failure  to  Furnish  Oa»  —  Entire 
Cause  of  Action.  Under  the  Transportation  Corporations  Law  (L.  1890, 
ch.  568,  §  65),  requiring  gas  companies  to  supply  any  owner  or  occupant 
of  a  building  with  gas  upon  his  compliance  with  prescribed  require- 
ments, but  one  action  can  be  maintained  to  recover  the  penalties  pre- 
scribed for  a  failure  to  supply  ^as,  and  a  subsequent  action  to  recover 
penalties  alleged  to  have  accrued  during  a  continuance  of  the  default,  in 
the  absence  oi  a  new  application  and  a  new  default,  is  not  maintainable. 
Jones  V.  Rochester  Oas  <fc  Bl.  Co.  65 

2.  Oas  Obtained  from  Tenant,  a  Customer  of  the  Company,  not  Sup- 
plied to  Landlord.  The  defendant  in  an  action  to  recover  a  penalty  for 
failure  to  supply  plaintiff  with  gas  is  not  relieved  from  liability  by  the 
fact  that  the  latter  obtained  gas  bv  an  arrangement  with  one  of  his 
tenants  who  was  a  customer  of  the  aefendant,  since  under  such  circum- 
stances the  gas  cannot  be  considered  as  having  been  supplied  by  the 
defendant.  Id, 
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GSAKTS. 

Colonial -^  Harlem  tideway  —  implied  reflervatlon  to  improve  naviga- 
tion —  construction  of  speedway  not  an  exercise  of  reserved  right. 

See  RiPAHiAN  Rights,  1-4. 

From  state  —  forfeiture. 
See  RiPABiAN  Rights,  8. 

HANDWBinNa. 

Common-law  rule  as  to  comparison  of — meaning  of  term  "disputed 
writing  "  as  used  in  statute  —  requested  writing  as  standards  of  compari- 
son, on  trial  for  murder — rule  for  establishing  genuineness  of  standards 
of  comparison  —  rule  as  to  proof  of  genuineness  in  civil  and  criminal 
cases. 

See  Crimes,  22-26. 

HAKTiEM  BIVEB. 

Riparian  proprietors  upon  —  colonial  grant  —  implied  reservation  to 
improve  navigation  —  construction  of  speedway  not  an  exercise  of 
reserved  right  —  compensation. 

See  Riparian  Rights,  1-5. 


Application  to  County  Court  in  Proceeding  to  Lay  Out — Immaterial 
Omimom,  Section  83  of  the  Highway  Law  (L.  1800,  ch.  568)  does 
not  require  that  an  application  to  the  County  Court  for  the  appointment 
of  commissioners  in  a  proceeding  to  lay  out  a  highway  shall  contain 
affirmative  allegations  that  the  land  proposed  to  be  taken  has  not  been 
dedicated  to  the  town  for  highway  purposes  or  has  not  been  released  by 
the  owner  for  that  purpose,  or  that  it  has  been  made  within  thirty  days 
after  its  presentation  to  the  commissioners  of  highways,  and  the  failure 
of  the  applicant  to  allege  such  facts  does  not  deprive  the  court  of  juris- 
diction to  entertain  the  proceeding.    Matter  of  Buel,  428 

IDENTITY. 

Establishment  of,  on  iriai  for  murder. 

See  Cbdcbs,  14,  19,  20. 

INDIOTMBNT. 

For  misdemeanor  divests  Court  of  Special  Sessions  of  jurisdiction. 

See  CoxTRTS,  4. 

For  forgery  in  second  degree,  when  defective. 
See  Crimes,  1. 

INFANTS. 

Post-nuptial  judicial  settlement  of  estate  —  consent  of  inf&nt  married 
woman. 

See  Real  Property,  1-8. 

INSANITY. 

Opinion  of  expert  witness. 

See  Crimes,  5. 

INTENT. 

Establishment  of,  on  trial  for  murder. 

See  Crimes,  14,  16,  20. 

INTEBBOGATORIES. 

Failure  to  object  to  allowance  of,  or  to  move  to  suppress,  does  not  make 
incompetent  testimony  t^ken  by  commission  admissible. 

See  Evidence,  1. 
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IBSTXE. 

Not  raised  by  allegations  on  information  and  belief  in  denial  of  positiTe 
allegations  on  motion  for  mandamus  —  issue  of  present  necessity. 

See  Mandamus,  1,  2.  / 

JODTDEB. 

Of  cause  of  action  for  equitable  accounting  and  of  cause  of  action  to 
set  aside  contract. 

See  Corporations,  7. 

JTTBGES. 

Duties  imi>osed  upon  justices  of  Supreme  Court  by  Anti-Monopoly 
Act  are  judicial. 

See  Constitutional  Law,  3. 

JUDGMENT. 

fbreign  Court — Service  of  Proeeseon  Non^reeident,  No  jurisdiction  of 
a  New  York  stockholder  in  an  English  corporation  is  acquired  by  service 
upon  him  in  New  York  of  process  in  an  action  in  an  English  court  to 
enforce  calls  for  the  amount  unpaid  on  his  stock,  which  will  support  a 
personal  judgment  aeainst  him  by  that  court  so  as  to  have  any  force  and 
effect  in  New  York,  either  to  bind  him  personally  or  his  property  therein. 
Barik  of  China,  etc,,  v.  Moth,  458 

Absolute  —  effect  of  stipulation  for. 
See  Appeal,  11. 

Former — when  question  as  to  bar  of,  not  presented. 
See  Appeal,  13. 

JXTBISBICnOK. 

Of  court  to  determine  amount  of  attorney's  lien  —  enforcement  of  lien 
upon  securities  sought  to  be  removed  from  the  state  by  a  foreign  trustee. 

See  Attorney  and  Client,  2,  8. 

Of  foreign  stockholder  —  imposition  of  liability. 
See  Courts,  1-3. 

Indictment  for  misdemeanor  divests  Court  of  Special  Sessions  of. 
See  Courts,  4. 

County  Court  not  deprived  of,  by  immaterial  omissions  in  application  in 
proceeding  to  lay  out  highway. 

See  Highways. 

Of  Court  of  Chancery  as  to  estate  of  infant  married  woman. 
See  Real  Property,  2-5. 

Of  board  of  taxes  and  assessments  in  New  York  city  —  application 
for  reduction  of  assessment  —  failure  to  take  testimony  not  a  jurisdic- 
tional  defect. 

See  Tax,  6-8. 

JT7BY. 

Challenge  to  panel — excusing  jurors. 

See  Crimes,  34. 

LABELS. 

As  trade  marks  —  counterfeiting  —  identity  of.     . 

See  Crimes,  11-13. 
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LAKD. 

Under  water —  grant  from  state  —  forfeiture  -*  lateral  support  —  dam- 
ages to  pier  from  dredging  slip. 

See  Riparian  Rights,  8~11. 

LAKDLOBB  AND  TENANT. 

Lecue  Subject  to  Termination  hy  Law  or  by  the  Eiercise  of  Power  of 
Eminent  Ihmain  —  Tenants  not  Entitled  to  Value  of  Unexpired  Terms, 
Where  tenants  lease  property  expressly  subject  to  the  contingency  that 
the  landord  might  by  proceedings  under  a  statute  in  behalf  of  a  munici- 
pality be  deprived  of  the  title  or  right  to  the  possession  of  the  property, 
they  are  not  entitled  to  have  the  value  of  their  unexpired  terms  ascertained 
and  deducted  from  the  total  award  to  the  landlonl  in  such  proceedings, 
representing  the  value  of  the  property  at  the  time  it  was  made.  Matter 
of  Mayor,  etc.,  of  N,  T.  254 

LATE&AL  STXPPOBT. 

Lands  under  water. 

See  Riparian  Rights,  10,  11. 


Subject  to  termination  by  law  or  by  the  exercise  of  power  of  eminent 
domain  —  tenants  not  entitled  to  value  of  unexpired  terms. 

See  Landlord  and  Tenant. 

When  provision  in,  for  improvement  by  tenant  constitutes  consent  by 
owner  sufficient  to  charge  property  under  Mechanics'  Lien  Law. 

See  Mechanic's  Lien. 

LEGACIES. 

To  charitable  corporations  and  associations  subject  to  transfer  tax. 

See  Tax,  4. 

LEGISLATXTKE. 

Power  of,  to  limit  removal  of  veterans  from  civil  service. 

See  Civil  Service,  2. 


Action  for — abatement  and  revival  —  dissolution  of  corporate  defendant. 
See  Corporations,  3,  4. 

LIEN. 

Attorney's  —  order  denying  application  to  determine  amount  of,  a  final 
order. 

See  Appeal,  5. 

For  services,  when  not  waived — power  of  court  to  determine  amotint 
of  attorney's  lien  —  enforcement  of  lien  upon  securities  sought  to  be 
removed  from  the  state  by  foreign  trustee. 

See  Attorney  and  Client,  1-8. 

Mechanic's  —  consent  of  owner. 
See  Mechanic's  Lien. 

LIMITATION  OF  ACTIONS. 

Penalty  —  witness  to  a  will  —  failure  to  write  address. 

See  Will,  2. 

UaUOB  TAX  LAW. 

Action  upon  bond  for  violation  of  law  after  surrender  of  certificate. 

See  Excise,  1. 
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LiaUOB  TAX  LAW  —  Continued, 

Right  to  rebate  —  prosecution  pending  at  time  of  surrender  of  certifi- 
cate or  within  thirty  days  thereafter  —  prosecutions  pending  at  time  of 
issuance  of  certificate. 

^'Excise,  2,  3. 

US  PENDENS. 

When  allegation  of  pendency  of  another  action  no  defense  to  action  for 
statutory  penalty. 

See  Pleading,  2. 

MANDAMTXS. 

1.  iVb  Issue  Raised  by  Allegations  on  Information  and  Belief,  No  issue 
is  raised  by  allegations  on  information  and  belief  in  denial  of  positive 
allegations  in  support  of  a  motion  for  writ  of  mandamus.  People  ex 
rd.  Frost  v.  N.  T,  C,  &  K  B.  B.  B,  Co.  187 

2.  Isstie  of  Present  Necessity.  The  issue  of  the  necessity  of  opening 
additional  culverts  on  a  motion  for  a  peremptory  mandamus  to  com> 
pel  a  railroad  company  to  restore  certain  culverts  in  iXs  embankment, 
which  the  relator  claims  are  indispensable  to  the  usefulness  of  his  land,  is 
tendered  by  positive  allegations  in  defendant's  papers  that  no  more  than 
the  existing  culverts  are  necessary  to  the  proper  operation  and  manage- 
ment of  the  business  for  which  the  premises  are  used.  id, 

8.  When  Mandamus  Lies.  Where  an  action  for  damages  would  be 
inadequate  mandamus  will  lie;  the  existence  of  an  equitable  remedy  is  no 
bar  to  the  issuance  of  the  writ,  although  it  may  influence  the  court  in  the 
exercise  of  its  discretion.  Id, 

4.  A  Citizen  May  Apply  for  a  Mandamus  to  Ertforce  a  Public  Bight. 
An  application  for  a  peremptory  writ  of  mandamus  commanding  the 
commissioner  of  highways  of  the  citv  of  New  York  to  remove  a  stand 
for  the  sale  of  newspapers  and  periodicals  upon  a  street  of  that  city  is 
a  proceeding  to  enforce  a  right  in  which  the  general  public  is  interested 
and  may  be  maintained  by  a  citizen  and  resident  of  the  city.  People  ex 
rel,  Pumpyansky  v.  Keating,  390 

5.  Peremptory  Mandamus — Petitioner  Must  Show  Clear  and  Absolute 
Bight  Thereto.  Where  it  appears  from  relator's  petition  and  defendant's 
return  thereto  upon  an  application  for  a  peremptory  writ  of  mandamus  to 
compel  the  removal  of  a  news  stand  from  a  street  in  the  city  of  New  York, 
that,  if  there  is  any  encroachment  by  such  news  stand  upon  the  sidewalk 
used  b^  the  public  it  is  very  slight  and  only  in  part,  the  application  should 
be  denied,  since  the  right  to  the  writ  must  be  determined  upon  the  assump- 
tion that  defendant's  affidavits  are  true,  and  the  record  must  show  that 
relator  has  the  clear  and  absolute  right  to  the  relief  asked  for.  Id, 

.    Discretionary  refusal  of,  not  reviewable  by  Court  of  Appeals. 
See  Appeal,  1. 

Commanding  restoration  of  culverts  in  railroad  embankment,  when 
erroneous. 

See  Railroads,  1. 

HEAPS. 

Admissibility  of,  in  evidence. 

See  Appeal,  15, 

MARTITEP  WOMEN. 

Estate — post-nuptial  judicial  settlement  —  consent  of  infant  married 
woman  —  amendment  —  disaffirmance  by  wife  — consent  of  wife — con- 
sent to  trust  deed  —  disability  of  coverture  removed  by  divorce  —  trust — 
rights  of  beneficiaries. 

See  Heal  Propebty,  1-8. 
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KSCH  ANIC'S  LZEK. 

Consent  of  Owner,  A  provision  in  a  lease  that  the  "  premises  are  to  be 
fully  fitted  up  and  completed  for  the  liquor  and  restaurant  business  con- 
templated to  be  carried  on  at  said  premises  tvithin  three  months  from  date, 
and  should  the  tenant  fail  or  neglect  to  have  the  same  fully  fitted  up 
within  said  three  months  then  this  lease  to  be  null  and  void/'  requites  the 
tenant  tx)  improve  the  demised  portion  of  the  building  itself  and  not 
simply  to  supply  trade  fixtures  suitable  for  carry inj^  on  the  business  of  a 
saloon,  and  constitutes,  under  the  Mechanics'  Lien  L&w  (L.  1885,  ch.  342), 
a  sufiicient  consent  of  the  lessor  to  charge  the  property  with  claims  which 
accrue  in  making  the  improvement.    JoTies  v.  Menke.  61 

MI8DEMEAN0B. 

Indictment  for,  divests  Court  of  Special  Sessions  of  jurisdiction. 

See  Courts,  4. 

MONOPOLIES. 

Validity  of  Anti-Monopoly  Act — duties  imposed  upon  Justices  of 
Supreme  Court  are  judicial. 

See  Constitutional  Law,  2,  8. 

Action  bv  attornev-general  against  combination  formed  prior  to  pass- 
age of  Antf-Monopoly  Act. 

See  Statutes. 

M0TI0K8. 

No  issue  raised  by  allegations  on  information  and  belief  in  denial  of 
positive  allegations. 

See  Mandamus,  1. 

MOTIVE. 

Instruction  as  to,  on  trial  for  murder. 

See  Crimes,  8. 

Establishment  of.  on  trial  for  murder.  * 
See  Crimes,  14,  15,  20. 

MOBTGAGE. 

Chattel  Mortgage  —  When  Unfiled  Instrument  not  Void  as  against 
Creditors  of  Mortgagor.  Where  a  chattel  mortgage  was  given  to  secure 
advances,  but  not  filed  until  after  the  mortgaged  property,  with  the  con- 
sent of  the  mortgagor,  was  delivered  by  the  mortgagee  to  a  sheriff  to  be 
sold  under  the  mortgage,  and  the  property  was  sold  and  the  proceeds 
turned  over  to  the  mortgagee  prior  to  the  rendition  of  judgments  against 
the  mortgagor  upon  which  an  action  for  the  benefit  of  the  judgment 
creditors  is  based,  such  mortgage  must  be  held  valid  in  this  court  and 
not  void  as  against  the  existing  creditors  of  the  mortgagor  when  there 
is  some  evidence  to  support  a  finding  of  the  trial  court,  affirmed  by  the 
Appellate  Division,  that  the  execution  and  delivery  of  the  mortgage  were 
accompanied  by  an  immediate  delivery  of  the  property  to  the  mortgagee 
and  followed  b}'  actual  and  continued  possession  thereof  by  him,  without 
any  fraudulent  intent  on  the  part  of  either  mortgagor  or  mortgagee  to 
defraud  the  creditors  of  the  mortgagor.     Castleman  v.  Mayer.  354 

MUNIOIPAL  ASSEMBLY. 

Of  Xew  York  city  —  power  of,  to  permit  erection  of  news  stands  under 
stairways  of  elevated  railroads. 

See  New  York  (City  of),  1. 

MUNIOIPAL  COBPOBATIONS. 

Creation  of  indebtedness  for  other  than  municipal  purposes— expenses 
of  defense  by  public  officer. 

See  Conbtitutional  Law,  1. 
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MUBDEB. 

When  defendant's  legal  responsibility  a  question  of  fact — trial  — fail- 
ure to  literally  repeat  question  asked  of  a  prior  witness  —  when  inquiry 
as  to  whether  defendant's  acts  were  inconsistent  with  sanity  is  properly 
based  upon  part  of  the  facts — evidence — opinion  of  expert. 

See  Crimes,  2-5. 

Sufficiency  of  evidence  to  sustain  conviction  —  question  of  fact  — 
instruction  as  to  motive  —  refusal  to  charge  under  erroneous  impression 
that  request  lacked  an  essential  element. 

See  Crimes,  ft-9. 

Evidence  —  general  rule  as  to  proofs  of  other  crimes  —  exception  to 
rule  —  motive — felonious  intent — absence  of  mistake  or  accident  —  com- 
mon scheme  or  plan — identity  —  evidence  of  similar  crime  inadmissible 
when  the  facts  relating  thereto  do  not  bring  it  within  the  enumerated 
exceptions — declarations  of  victim  of  former  crime  to  his  physician  as  to 
receipt  of  medicinal  powder  through  the  mail  incompetent  —  common-law 
rule  as  to  comparison  of  handwriting  —  meaning  of  term  *' disputed 
writing"  as  used  in  statute — requested  writings  as  standards  of  compari- 
s6n  —  rule  for  establishing  genuineness  of  standards  of  comparison  —  rule 
as  to  proof  of  genuineness  in  civil  and  criminal  cases  —  constitutional  law 
-r-  right  to  trial  hy  jiiry  not  infringed  upon  by  statute  relating  to  compari- 
son of  handwritmg — testimony  at  coroner's  inquest  —  use  of,  on  subse- 
quent trial  —  witness  not  made  a  party  by  statement  of  district  attorney 
in  summing  up. 

See  Crimes,  14-29. 

When  deliberation  and  premeditation  ma^  be  inferred  from  the  act 
itself  —  time  for  deliberation  and  premeditation  —  when  deliberation  and 
premeditation  a  question  of  fact  —  challenge  to  panel  —  excusing  jurors 
—  evidence  of  expert. 

See  Crimes,  30-85. 

NAVIGATION. 

In  Harlem  river — implied  reservation  in  city  o|  New  York  of  right  to 
improve  —  extent. 

See  Riparian  Rights,  2-4. 

NEaUGENCK 

1.  Liability  of  Contractor  for  Injuries  Sustained  by  Employee  of  Another 
Contractor.  A  contractor  who  has  erected  a  stone  wall  upon  a  concrete 
foundation  furnished  by  the  owner  of  a  building  about  to  be  erected, 
who  neither  knows  nor  has  any  reason  to  believe  that  the  foundation 
was  so  insecure  and  defective  as  to  render  the  building  unsafe,  is  not 
liable  to  the  employee  of  another  contractor  engaged  in  erecting  a  brick 
wall  upon  the  stone  wall  for  injuries  sustained  through  the  collapse  of 
the  former  in  the  absence  of  evidence  of  any  substantial  defect  in  the 
latter,  and  a  refusal  to  charge  a  request,  to  the  effect  that  his  liability 
was  limited  to  defects  in  his  own  work,  is  reversible  error.  Cochran  v. 
Seas.  372 

2.  Falling  into  Temporary  Elevator  Shaft — Contributory  Negligence, 
One  who,  having  formerly  been  employed  in  a  building  in  process  of 
construction,  enters  therein  after  dark  or  in  the  twilight  for  the  pur- 
pose of  getting  his  pay,  while  the  building  is  in  an  unfinished  condi- 
tion, having  a  temporary  floor  of  planks  over  the  basement  and  a  tem- 
porary elevator,  the  lo<!ation  of  which  he  knows  and  which  to  his 
knowledge  is  in  almost  constant  use  and  liable  to  be  moved  from  the 
ground  floor  to  other  places  in  the  shaft,  leaving  the  hole  therein  open,  and 
who,  passing  across  the  elevator  platform,  which  at  the  time  is  on  a  level 
with  the  ground  floor,  proceeds  to  the  office  and  after  receiving  his  pay 
returns  thn)ugh  the  building  and  walks  into  the  elevator  shaft,  the  ele- 
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vator  having  been  in  the  meantime  mored,  and  falUng  to  the  basement 
receives  injuries,  is  guilty  of  contributory  negligence,  since  he  has  no 
right  to  assume  that  the  elevator  is  resting  on  the  ground  floor  and  that 
he  can  cross  in  safety.    Kennedy  v.  Ffie^&rieh,  379 

8.  Wlien  a  Question  of  Fact.  In  an  action  of  negligence,  where  there  is 
evidence  that  the  defendant  baclsed  its  locomotive  over  a  crossing,  at 
which  plaintiff's  intestate  was  killed  and  at  which  there  was  no  flagman 
nor  any  light  near  it,  at  a  high  rate  of  speed  during  a  dark  night  with  no 
light  on  the  end  of  the  tender  and  without  giving  any  warning  of  its 
approach,  although  it  was  but  a  short  distance  behind  a  train  going  in 
the  same  direction  on  the  same  track,  the  question  of  defendant's  negli- 
gence is  properly  submitted  to  the  jury.  FfQdowM  v.  D.  dt  H.  Canal 
Co,  500 

4.  Tratelev^e  Duty  as  to  Looking  and  Listening  More  Attempting  to  Cross 
Railroad  Track.  Evidence  that  an  observer  in  the  possession  of  all  his 
faculties,  who  was  very  near  the  decedent  and  walked  alongside  as  he 
drove  from  the  point  where  he  stopped  until  he  reached  the  track  and 
looked  and  listened  all  the  time,  but  did  not  see  or  hear  the  approaching 
engine,  is  some  evidence,  when  considered  in  connection  with  surrounding 
circumstances,  that  if  decedent  had  looked  and  listened  he  would  neither 
have  seen  nor  heard  and  justifles  a  finding  to  that  effect.  Id. 

5.  Trial  —  Erroneous  Instruction  Permitting  Jury  to  Find  Fact  Unwar- 
ranted hy  Evidence.  Where  there  is  no  evidence,  express  or  circumstanial, 
that  plaintiff's  intestate  either  looked  or  listened  before  he  attempted  to 
cross  a  railroad  track,  an  instruction  that  the  jurv  might  take  all  the 
circumstances  into  consideration  and  determine  whether  or  not  he  did 
look  and  listen  and  whether  or  not  he  could  have  seen  or  heard  the 
approaching  engine  had  he  done  so,  is  erroneous,  since  a  verdict  in  favor 
of  plaintiff  may  have  been  based  upon  the  assumption  that  he  did  look 
and  listen,  and  a  judgment  entered  thereon  must  be  reversed.  Id. 

6.  Injury  from  the  Breaking  of  a  Clamp  —  Ineuffhient  Proof  of  Negli- 
gence. In  an  action  to  recover  damages  for  personal  injuries  sustained 
by  plaintiff,  an  employee  of  defendant,  on  account  of  the  breaking  and 
falling  of  a  clamp  to  which  was  attached  the  gray  rope  of  a  derrick,  where 
there  is  no  proper  proof,  direct  or  inferential,  that  the  clamp  was  made 
of  defective  iron,  or  that  it  was  defectively  made,  or  that  it  was  not  prop- 
erly maintained,  except  such  as  might  be  inferred  from  the  fact  that  it 
gave  way,  or  that  the  defendant  knew  or  with  reasonable  diligence  might 
have  ascertained  the  supposed  defect,  and  the  only  proof  rened  upon  to 
establish  defendant's  negligence  is  the  mere  speculation  or  conjecture  of 
experts,  the  complaint  is  properly  dismissed  by  the  trial  court.  Wels^i  v. 
Cornell.  508 

7.  Contributory  Negligencei'vihen  a  Question  of  Fact.  Whether  or  not  one 
killed  at  a  railroad  crossing  on  a  highway  in  attempting  to  cross  the  tracks 
was  guilty  of  contributory  negligence  is  a  question  of  fact  for  the  jury, 
where  it  appears  that  the  accident  occurred  on  a  very  dark  night;  that  a 
Ions  train  of  cars,  the  last  of  which  struck  the  deceased,  was  between  the 
engine  and  the  crossing  toward  which  it  was  backing  them  and  from 
which  the  engine  itselt  was  distant  between  200  and  800  feet;  that  the 
working  of  the  engine  drowned  the  noise  of  the  approaching  cars;  that 
there  was  no  light  on  them,  nor  any  signal  to  give  notice  of  their  presence, 
and  the  deceased  was  unable  to  discover  them  by  her  sight  or  hearing, 
since,  under  such  circumstances,  the  deceased  was  not  bound  as  matter 
of  law  to  anticipate  that  there  might  be  a-  train  of  cars  approaching 
between  the  engine  and  the  crossing.  Canning  v.  Buffalo^  R.  db  P.  Ry. 
Co.  555 
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NEW  YORK  (CITT  OF). 

1.  NewB  Stands  under  Stairways  of  ElewUsd  BaUroads — EffsU  (f  New 
York  City  Charter  on  Consolidation  Act.  Under  the  proyisions  of  sections 
1608-1610  of  the  charter  of  the  city  of  New  York  (L.  1897,  ch.  878),  specific- 
ally declaring  that  the  charter  is  not  a  new  enactment  but  a  continuation 
of  the  Consolidation  Act  and  its  amendments  and  an  extension  thereof  to 
the  greater  city  and  that  omissions  therefrom  ot  any  of  the  previous  acta 
relating  to  or  affecting  the  municipal  corporations  thereby  consolidated 
shall  not  be  a  repeal  thereof,  the  omission  from  the  charter  of  the  pro- 
visions of  the  Consolidation  Act  (L.  1882,  ch.  410,  as  amd.  by  L.  1896. 
ch.  718)  authorizing  the  common  council  to  grant  permits  for  the  erection 
and  maintenance  of  news  stands  under  stairways  of  elevated  railroad 
structures  does  not  operate  as  a  repeal  thereof,  and  the  municipal  assembly, 
therefore,  has  the  power  to  enact  an  ordinance  providing  for  and  regulat- 
injB^  the  erection  of  such  news  stands.  People  ex  rel,  Pumpyan&y  v. 
Keating,  890 

2.  Rule  for  Determining  OuiU  of  Poliee  Officer  on  Trial  of  Charges,    In 
determining  the  guilt  of  a  police  officer   who  is  on  trial  for  charges 

S referred  against  him,  the  police  commissioners  must  act  upon  the  evi- 
ence  produced  before  them  and  not  upon  their  own  knowledge.  But 
in  inflicting  the  punishment  they  may  take  into  consideration  his  record 
as  well  as  the  evidence.    People  ex  rel.  Clarke  y.  Roosevelt,  488 

8.  When  Guilt  of  Officer  Properly  Determined,  Notwithstanding  that 
it  appears  from  the  return  of  the  board  of  police  commissioners  of 
New  York  city  to  a  writ  of  certiorari  obtained  by  a  police  officer  to 
review  their  determination  removing  him  from  office  upon  charges  pre- 
ferred against  him,  that  the  adjudication  of  guilt  and  the  imposition  of 
gunishment  both  took  place  at  the  same  meetmg  and  were  accomplished 
y  the  same  resolution,  if  it  is  found  from  such  decision,  and  all  the 
papers  and  proceedings  had  before  the  board,  and  also  returned  by  them, 
that  the  guilt  of  such  officer  was  determined  upon  the  proofs  produced, 
and  that  his  record  was  only  considered  in  determining  his  punishment, 
the  writ  should  be  dismissed  and  the  determination  of  the  board  confirmed. 

Id. 

Removal  of  veteran  from  finance  department  without  charges  and  a 
hearing,  illegal. 

See  Civil  Service,  1. 

Creation  of  indebtedness  for  other  than  municipal  purposes  —  expenses 
of  defense  by  public  officer  of  charges  preferred  against  him. 

See  Constitutional  Law,  1. 

Indictment  for  misdemeanor  divests  Court  of   Special   Sessions    of 
Jurisdiction. 

See  Courts,  4. 

Conveyance  of  land  by  —  meaning  and  effect  of  words  "  bounded  by  or 
upon  a  street." 

See  Deed. 

Independent  nomination  of  candidate  in  aldermanic  district  of  less 
extent  than  a  ward. 

See  Elections. 

A  citizen  may  apply  for  a  writ  of  mandamus  to  enforce  a  public  right 
^-  removal  of  news  stand  from  street. 
See  Mandamus,  4,  5. 

Action  against,  to  recover  claims  for  extra  work — independent  defense 
must  be  pleaded. 

See  Pleading,  1. 
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Liability  of  railroad  company  for  loss  in  rental  value  of  property  caused 
by  work  of  making  changes  of  elevated  track  and  station  in  street. 

See  Railroads,  2. 

Riparian  proprietors  upon  Harlem  river  —  colonial  grant — implied 
reservation  to  improve  navigation  —  construction  of  speedway  not  an 
exercise  of  reserved  right  —  compensation  for  destruction  of  riparian 
rights. 

See  RiPABiAN  Rights,  1-5. 

Certiorari  to  review  assessment  in  —  provision  of  Tax  Law  as  to  time  of 
application  for,  not  applicable — assessment  by  deputy  commissioners  not 
final  —  original  jurisdiction  of  board  of  taxes  and  assessments  —  suffi- 
ciency of  application  to  reduce  assessment  —  lailure  to  take  testimony  on 
application  not  a  jurisdictional  defect. 

See  Tax,  5-8. 

NOMINATIONS. 

Independent,  of  candidate  in  aldermanic  district  of  less  extent  than  a 
ward. 

See  Elbctzonb. 

NT7I8AN0E. 

When  stepping  stone  upon  a  sidewalk  not  a  public  nuisance. 

See  Strbetb. 

oFFioEaa 

Expenses  of  defense  by  public  officer  of  charges  preferred  against 
him  —  payment  by  city  violative  of  Constitution. 

See  Constitutional  Law,  1. 

Independent  nomination  of  candidate  in  aldermanic  district  of  less 
extent  than  a  ward. 

See  Elections. 

Police  in  New  York  city  —  rule  for  determining  guilt  of,  on  trial  of 
charges  —  when  guilt  of,  properly  determined. 

'  See  New  York  (City  of),  2,  8. 

OBDEB. 

Interlocutory,  in  criminal  case  is  reviewable  by  Court  of  Appeals. 

See  Appeal,  2. 

Denying  application  to  determine  amount  of  lien  a  final  order. 
See  Appeal,  5. 

Discretionary. 
See  Appeal,  6. 

Modifying  judgment — when  Appellate  Division  has  no  power  to  incor- 
porate findings  of  fact  in. 

See  Appeal,  12. 

PENAL  CODE. 

§§  364,  366  —  Crimea  —  Trade  Marks  and  Counterfeiting  Thereof  Defined. 
A  label  proved  to  have  been  in  lone  and  continuous  use  by  manufacturers 
as  a  peculiar  mark  or  device  to  indicate  to  the  public  the  origin  of  their 
product  is  a  trade  mark  within  the  definition  of  the  statute  (Penal  Code, 
§  866),  and  under  section  864  the  intentional  printing  of  counterfeits 
thereof  is  a  misdemeanor.    People  v.  Krivitzky,  182 

46 
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PENALTIES. 

For  failure  to  furnish  gas. 

See  Gab  Coicpanibs,  1,  2. 

Statutory  —  when  allegation  in  answer  of  pendency  of  another  actiou 
to  recover  same  penalty  not  defense  to  action  to  recover. 

See  Pleadino,  2. 

Witness  to  a  will  —  failure  to  write  address  —  limitation  of  action. 
See  Will,  2. 

PEESONAL  FBOPEBTY. 

Held  by  two  or  more  trustees  —  method  of  assessing. 

See  Tax,  8. 


Right  of  riparian  owner  to  maintain  —  grant  from  state  —  forfeiture  — 
right  of  pier  owner  to  dredge  adjoining  land  —  lateral  support  —  lands 
under  water — damages  to  pier  from  dredging  slip. 

See  Riparian  Rights,  7-11. 

PLEADING. 

1.  Independent  Drfenae,  Under  section  500  of  the  Code  of  Civil  Proced- 
ure, requiring  an  answer  to  contain  "  a  statement  of  any  new  matter 
constituting  a  defense,"  the  defense  that  an  appropriation  for  street  clean- 
ing purposes  in  the  city  of  New  York  was  exhausted  and  that  the  pay- 
ment of  claims  for  extra  work  by  drivers  in  the  street  cleaning  department 
would  be  in  violation  of  section  47  of  the  Consolidation  Act  (L.  1882,  ch. 
410),  must  be  pleaded  if  relied  upon  by  the  city  in  an  action  to  recover 
the  amount  of  such  claims.    McNvUy  v.  City  of  New  York.  117 

2.  Pendency  cf  Another  Action,  No  defense  to  an  action  to  recover  a 
statutory  penalty  is  set  up  by  an  allegation  in  the  answer  that  another 
action  is  pending  to  recover  the  same  penalty  in  the  name  of  another 
plaintiff,  in  the  absence  of  any  allegation  that  the  latter  action  was  pending 
when  the  present  suit  was  begun,  or  that  it  is  between  the  same  parties. 
In  any  event  the  defendant  stands  in  no  peril  of  a  double  recovery  as 
the  first  Judgment  would  bar  all  other  actions.    Dodge  v.  Cornelius,      242 

8.  lUegaUty  of  Call— Lex  Fori.  The  illegality  of  a  call  for  the  amount 
unpaid  on  stock  of  an  English  corporation  may  be  set  up  as  a  defense  in 
an  action  brought  in  New  York  to  recover  the  amount  thereof.  Bank  of 
China,  etc,,  v.  Moree.  458 

When  an  allegation  in  a  complaint  which  is  not  denied  in  the  answer  is 
to  be  deemed  an  admission. 

See  Appeal,  16. 

Joinder  of  cause  of  action  for  equitable  accounting  and  of  cause  of 
action  to  set  aside  contract. 

See  Corporations,  7. 

Defective  indictment  for  forgery  in  second  degree. 
See  Crimes,  1. 

POUOB. 

Expense  of  defense  by  officer  of  charges,  preferred  against  him — pay- 
ment by  city  violative  of  Constitution. 

See  Constitutional  Law,  1. 

New  York  city  —  rule  for  determining  guilt  of  officer  on  trial  of 
charges  —  when  guilt  of  officer  properly  determined. 

See  New  York  (City  op),  2,  3. 
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FBAOnCE. 

Application  to  County  Court  in  proceeding  to  lay  out  highway  —  imma- 
terial omissions. 

See  Highways. 

PBINCIPAL  AND  8T7BET  Y. 

1.  Liability  of  Sureties  upon  Bond  to  Secure  State  Depoeite,  Existing 
deposits  in  a  bank  designated  as  a  depositary  of  canal  moneys,  at  the 
time  of  the  giving  of  a  bond  for  the  faithful  performance  of  its  contract 
with  the  state  as  depositary  for  the  succeeding  year,  are  covered  by  the 
bond  where  the  sureties  by  its  terms  become  liable  not  only  for  all  moneys 
received  by  the  bank  under  the  contract,  but  undertake  that  the  bank 
shall  account  for  and  pay  over  all  moneys  ''now  in  deposit  in  said  bank, 
or  due  or  to  become  due  therefrom."    Bamee  v.  Cttshing,  542 

2.  Beleaee  —  Sueeemve  Bonds  —  Contribution.  In  the  absence  of  any 
evidence  to  show  that  a  contract  and  bond  were  accepted  by  the  state 
as  a  compromise  of  its  claim  under  a  contract  and  bond  for  the  pre- 
ceding year,  or  that  the  contract  and  bond  for  the  preceding  year  were 
surrendered  and  canceled,  the  sureties  on  such  bond  are  not  relieved 
from  liability  by  the  state's  acceptance  of  the  new  contract  and  bond, 
and  either  of  such  sureties  can  compel  contribution  by  the  other  sureties 
for  amounts  paid  by  him  as  surety  thereon.  Id. 

PBIYILEQED  COMMUNICATIONS. 

Attorney  and  client. 

See  Eyidencb,  4. 

aXTSSTION  OF  FACT. 

Legal  responsibility  of  defendant  for  crime  of  murder,  when  a  question 
of  fact. 

See  Crimes,  2. 

When  deliberation  and  premeditation  a  question  of  fact. 
See  Crimes,  32. 

Negligence  —  when  a  question  of  fact. 
See  Negligence,  3. 

Contributory  negligence  —  when  a  question  of  fact. 
See  Negligence,  7. 

aTTSSTION  OF  LAW. 

Foreign  laws. 

See  Trial,  1. 

BAIIiBOADS. 

1.  Maintenance  of  Culverta  in  Embankment  —  Changed  Conditions.  The 
perpetual  maintenance  by  the  Hudson  River  Railroad  Company  of  the 
culverts  deemed  necessary  when  its  embankment  was  constructed   to 

S've  the  owner  of  the  land  intersected  by  it  the  means  of  access  to  the 
udson  river  front  is  not  required  by  the  provision  of  section  16  of 
chapter  216  of  the  Laws  of  1846,  that  the  companv  shall  in  such  cases 
construct  and  sustain  "convenient  passes  or  roads  across  or  under  the 
railroad  "  for  the  purpose  of  giving  the  usual  access  to  the  river  in 
fanning  or  managing  the  land,  but  only  such  culverts  need  be  maintained 
as  will  serve  to  meet  the  necessities  now  existing,  and,  therefore;  the 
issuance  of  a  peremptory  mandamus  commanding  their  restoration  is 
reversible  error.    Ftople  ex  rel.  Frost  v.  H.  T.  C.  db  H.  R.  R.  R.  Co.        187 

2.  As  to  liabilitv  of  a  railroad  company,  which  lawfully  maintains  an 
elevated  track  anci  station  in  a  street  in  the  city  of  New  York  for  a  loss  in 
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rental  values  of  abutting  real  property  caused  by  the  work  of  making 
changes  in  such  structures,  where  such  changes  are  directed  by  the  stat« 
and  made  through  a  commission  appointed  for  that  purpose  by  an  act  of 
the  legislature.     Welde  ^.  N.  T.  db  H,  R,  R  Co,,  168  N.  Y  597. 

Maintenance  of  track  upon  land  claimed  to  be  a  public  street. 
See  Appeal,  15. 

Mandamus  to  compel  company  to  restore  certain  culverts  in  its 
embankment. 

See  Mandamus,  IrS. 

When  negligence  a  question  of  fact  —  traveler's  duty  as  to  looking  and 
listening  before  attempting  to  cross  railroad  track  —  erroneous  instruction 
permittmg  jury  to  find  lact  unwarranted  by  evidence. 

See  Negligence,  3-5. 

Contributory  negligence,  when  a  question  of  fact. 
N       See  Negligence,  7. 

When  gross  earnings  derived  from  carrying  United  States  mail  are  not 
taxable. 

See  Tax.  1. 

REAL  FKOPEBTY. 

1.  R\de  in  Shelley's  Caae  —  Eetaies  of  Different  Quality.  The  rule  in 
Shelley's  case  does  not  apply  to  a  conveyance  made  under  the  direction 
of  a  court  of  chancery  to  the  guardian  of  an  infant  married  woman 
in  trust  to  receive  and  pay  over  to  her  the  rents  and  profits  during  her 
life  and  thereafter  to  her  husband  for  life;  and  after  his  death  in  case 
he  survives  her,  and  after  her  death  whether  he  be  then  living  or  dead 
'Uo  have  and  hold  such  premises  and  the  rents,  issues  and  profits 
thereof  in  trust  to  and  for  the  sole  use,  benefit  and  behoof"  of  her 
right  heirs,  to  them,  their  heirs  and  assigns  forever,  because  under  such 
deed  she  took  an  equitable  life  estate  and  her  right  heirs  an  estate  of  a  dif- 
ferent quality,  namely,  a  legal  estate,  and  the  gift  over  to  them  must, 
therefore,  be  construed  as  a  purchase  and  not  a  limitation.  Brown  v. 
Wadaworth,  225 

2.  Post'Nuptial  Judicial  Settlement —  Content  of  Infant  Married  Woman. 
An  order  by  the  chancellor  directinc;  that  a  conveyance  to  be  made, 
to  the  guardian  of  an  infant  married  woman  of  real  estate  purchased 
with  the  proceeds  of  a  sale  of  her  interest  in  other  real  property  which 
were  already  in  the  custody  of  the  court  should  give  her  an  equi- 
table life  estate  with  remainder  to  her  right  heirs  upon  the  death  of  her- 
self nnd  h\isband  is  not  invalid  for  want  of  jurisaiction  because  of  her 
incapacity  as  an  infant  to  give  her  consent,  or  because  her  legal  rights 
were  suspended  by  coverture  and  subjected  to  the  marital  righta  of  her 
husband,  as  the  whole  matter  was  within  his  judicial  discretion  and  the 
proceeding  was  not  to  deprive  her  of  her  estate  but  to  confirm  and  pro- 
tect her  equities  in  it.  Id, 

8.  Amendment.  A  married  woman  who  deems  herself  aggrieved  by  a 
post-nuptial  judicial  settlement  of  her  property  in  the  custody  of  the 
court  may  at  any  time,  notwithstanding  her  infancy  or  coverture,  invoke 
chancery  to  amend  the  settlement.  iet 

4.  Disaffirmance  by  Wife.  A  married  woman  cannot  by  her  mere  dis- 
affirmance upon  attaining  her  majority  invalidate  a  post-nuptial  judicial 
settlement  of  the  proceeds  of  the  sale  of  her  property  which  were  in  the 
custody  of  the  court  or  an  order  in  the  proceedings  directing  that  a  convey- 
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ance  to  be  made  to  her  guardian  of  real  property  purchased  with  such 
funds  should  provide  that  such  property  should  be  vested  in  her  right 
heirs  as  remainder  upon  the  death  of  heBself  and  husband.  Id 

5.  Consent  of  Wife.  The  absence  of  a  waiver  by  a  married  woman 
of  her  equities  in  favor  of  her  husband  is  a  sufficient  basis  for  a  post- 
nuptial judicial  settlement  in  favor  of  herself  and  her  children  of  her 
property  in  the  custody  of  the  court,  and  no  affirmative  evidence  of  her 
consent  is  essential  to  its  validity.  Id, 

6.  Married  Women  —  Consent  to  Trust  Deed.  A  married  woman  by 
uniting  with  her  trustee  and  her  husband  in  a  conveyance,  under  the 
permission  of  the  Court  of  Chancery,  of  real  property  in  which,  by  virtue 
of  a  deed  made  in  compliance  with  a  post-nuptial  judicial  settlement  of 
her  property  in  the  custody  of  the  court,  she  had  an  equitable  life  estate 
with  remainder  to  her  right  heirs  upon  the  death  of  herself  and  husband, 
for  the  purpose  of  purchasing  other  property  in  its  place,  thereby  con- 
sents to  a  similar  trust  provision  in  the  conveyance  of  the  substituted 
premises.  Id, 

7.  Disability  of  Coverture  Removed  by  Divorce,  If  coverture  holds 
in  suspense  the  validity  of  a  deed  made  in  a  post-nuptial  iudicial 
settlement  of  the  wife's  propertv  in  the  custody  of  the  court  for  the  pur- 
pose of  providing  for  herself  and  her  children,  or  of  a  deed  of  substituted 
property  containing  the  same  provision,  the  disability  is  removed  by  a 
judgment  of  absolute  divorce  in  her  favor  which,  by  its  terms,  transferred 
to  her  her  husband's  interest  in  the  premises.  Id, 

8.  Trust  —  Rights  of  Beneficiaries.  A  married  woman  to  whom  the 
trustee  in  a  deed  of  real  property,  substituted  with  her  consent  for 
property  conveyed  to  her  guaraian  under  a  post- nuptial  judicial  settle- 
ment of  her  property  in  the  custod v  of  the  court,  conveys  her  interest 
under  chapter  875  of  the  Laws  of  1849,  after  she  has  obtained  a  Judgment 
of  absolute  divorce  against  her  husband,  can  do  nothing  to  defeat  the 
interests  of  her  right  heirs  as  settled  by  such  deed  by  virtually  the  same 
provisions  as  those  contained  in  the  earlier  deed.  Id, 

Sale  of  insolvent  test-ator's  real  property  for  payment  of  debts. 
See  Decedent's  Estate,  1. 

Right  of  way,  when  not  extinguished  by  unity  of  ownership. 
See  Easements. 

Mechanic's  Hen  —  consent  of  owner  to  improvements. 
See  Mechanic's  Lien. 

Access  to  river  —  mandamus  compelling  restoration  of  culverts  in  rail- 
road embankment,  when  erroneous. 

See  Railroads,  1. 

Liability  of  railroad  company  for  loss  in  rental  value  of,  caused  by  work 
of  making  changes  in  elevated  track  and  station  in  street. 

See  Raelroads,  2. 

BEBATE. 

Right  to,  under  Liquor  Tax  Law. 

See  Excise,  2,  8. 

BEOOBDING  ACT. 

When  unfiled  chattel  mortgage  not  void  as  against  creditors  of 
mortgagor. 

Sec  Mprtoaob. 
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Power  to  appoint. 
See  Constitutional  Law,  5. 

When  surrogate  may  reject  report  after  the  expiration  of  ninety  days 
from  the  time  when  submitted  to  him — what  constitutes  a  waiver  of  the 
right  conferred  by  statute. 

See  Surrogates,  1,  2. 

BJfiiTJfiJiliBxiUJfi* 

VompuUory  —  Long  Account  in  Action  to  Iteeowr  for  Attorney* 9  SertieeB 
—  Code  Civ.  Pro.  §  1013.  Where,  in  an  action  brought  by  the  executrix 
of  a  deceased  attorney  to  recover  for  professional  services  performed  by 
him  under  a  general  retainer  to  act  for  executors,  not  ouly  in  probating 
the  will  of  decedent,  but  in  connection  with  the  management  of  his  estate, 
no  issue  is  raised  by  the  pleadings  as  to  the  performance  of  such  services, 
and  only  the  value  thereof  is  denied,  it  must  be  held,  under  the  authority 
of  Feeter  v.  Arkenburgh  (147  N.  Y.  287),  that  the  trial  of  the  case  will  not 
require  the  examination  of  a  long  account  within  the  meaning  of  section 
1018  of  the  Code  of  Civil  Procedure,  and  a  compulsory  order  of  reference 
is  not  authorized.     Cantine  v.  Bussett.  484 

SELIGIOUS  00BP0BATI0N8. 

Exemption  from  taxation  of  mission  house  connected  with  church  — 
exemption  of  clergy  house — rectory  not  exempt. 

See  Tax,  11-18. 

REMEDIES. 

When  mandamus  lies. 

See  Mandamus,  8. 

BBTTJIIN. 

To  writ  of  certiorari  not  conclusive. 

See  Tax,  9. 

HEVEKSAIi. 

When  order  of,  must  be  affirmed. 

See  Appeal,  11. 

REVIEW. 

Discretionary  refusal  of  mandamus  not  reviewable  by  Ceurt  of  Appeals. 

S^e  Appeal,  1. 

Interlocutory  order  in  criminal  case,  when  reviewable  by  Court  of 
Appeals. 

See  Appeal,  2. 

Errors  not  excepted  to,  not  reviewable. 
See  Appeal,  4. 

Abstract  questions  cannot  be  certified  to  Court  of  Appeals  for. 
See  Appeal,  7. 

Constitutional  question  waived  if  not  raised  at  trial. 
See  Appeal,  8. 

When  iudgment  of  Appellate  Division  affirming  award  of  custody  of 
children  by  Supreme  Court  not  reviewable. 

See  Appeal,  10. 

Questions  as  to  weight  of  evidence  not  reviewable  by  Court  of  Appeals. 
See  Appeal,  14. 
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By  Court  of  Appeals — sufficiency  of  evidence  to  sustain  verdict. 
See  Appeal,  15. 

Of  assessments  in  New  York  city. 
See  Tax,  5-10. 

TUSVJBBD  STATUTES. 

1.  2  i?.  ^.  64,  §  41  ^Limitation  of  Actions— PsnaUy,  The  three  years' 
Statute  of  Limitations  against  the  right  to  enforce  the  penalty  imposed  by 
the  statute  (2  R.  S.  64.  1^41)  upon  a  witness  to  a  will  who  omits  to  write 
his  address  opposite  to  his  signature  does  not  be^in  to  run  until  the  death 
of  the  testator.    Dodge  v.  Cornelius,  242 

2.  2  R  S.  447,  §§  1,  2  —  Survival  of  Action  —  Civil  Death,  No  intention 
on  the  part  of  the  legislature  that  the  provisions  of  the  Revised  Statutes 
(2  R.  S.  447,  §§  1.  2)  authorizing  the  continuance  of  certain  actions  against 
the  executors  and  administrators  of  wrongdoers,  but  excepting  actions  for 
libel,  slander,  assault  and  battery  and  false  imprisonment^  should  extend 
to  the  civil  death  of  either  persons  or  corporations,  can  be  gathered  from 
the  language  of  that  act.    ahayne  v.  Evening  Piost  Pub,  Co.  70 

TJTPARTAN  BiaHT& 

1.  Waters — Riparian  Proprietors  upon  Tide  Waters,  The  patentees 
in  the  gi-ant  from  Qoveinor  Nicolls  in  1667  of  land  whose  easterly 
boundary  was  therein  described  as  the  Harlem  river  were  riparian 
proprietors  upon  tide  water  with  such  title,  rights  and  privileges  as 
belong  at  common  law  to  the  owners  of  upland  washed  by  water  the  tide 
whereof  ebbs  and  flows.    Matter  of  City  of  New  York.  184 

2.  Colonial  Grant  —  Harlem  Tideioay.  As  against  such  proprietors  the 
language  of  the  patent  to  the  city  of  New  York  granted  by  Governor 
Dongan  in  1686,  giving  the  mntee  the  right  to  build  upon  or  make  use 
of  the  tideway  around  the  ishnd  of  Manhattan  "  as  to  them  shall  seem 
fit,"  gives  the  city  no  rights  which  it  would  not  have  had  under  a  simple 
conveyance  in  fee.  Id, 

8.  Implied  Reservation  to  Improve  Navigation,  The  implied  or  reserved 
rights  of  the  state  or  city  of  New  York  as  trustee  for  the  public  in 
and  to  the  tideway  of  the  Harlem  river  and  the  waters  beyond  do  not 
extend  to  any  public  use  thereof  for  purposes  not  related  to  or  connected 
with  navigation  or  commerce.  Id, 

4.  Construction  of  Speedway  not  an  Elxereise  of  Reserved  Right  to  Improve 
Navigation.  The  construction  on  the  tideway  of  the  Harlem  river  of 
a  speedway  one  hundred  and  fifty  feet  wide  and  from  five  to  eight 
feet  in  height  above  the  tideway,  from  which  are  excluded  all  forms 
of  commercial  traffic  or  intercourse  and  which  can  be  crossed  only  bv 
means  of  subways  or  overhead  bridj?es  available  to  pedestrians  alone,  is 
not  an  exercise  by  the  city  of  New  York,  as  successor  to  the  rights  of  the 
crown  under  the  patent  from  (jk)vernor  Dongan  in  1666,  of  its  reserved 
power,  as  trustee  for  the  public  in  and  to  the  tideway  and  waters  beyond, 
to  make  improvements  for  the  benefit  of  navigation.  Id. 

5.  Eminent  Domain—  Compensation  for  Destruction  of  Riparian  RiglUs. 
The  owner  of  uplands  abutting  on  the  Harlem  river  is  entitled  to  com- 
pensation for  the  taking  and  destruction  of  his  riparian  rights  by  the 
appropriation  of  the  tideway  by  the  city  of  New  York  for  purposes  not 
related  to  nor  connected  with  navigation  or  commerce.  Id. 

6.  Appeal  —  Reversible  Error,  The  refusal  of  the  commissioners  of 
estimate  and  assessment  appointed  in  a  proceeding  instituted  by  the 
citv  of  New  York,  under  chapter  102  of  the  Laws  of  1893,  to  acquire  title 
to  lands  necessary  to  the  construction  of  a  driveway  upon  the  Harlem 
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tideway,  to  consider  whether  a  riparian  proprietor  has  been  injnred  by 
the  destruction  of  his  riparian  easement  and  the  extent  of  his  injuries,  if 
an^,  constitutes  reversible  error,  although  before  the  construction  of  the 
driveway  his  riparian  rights  were  of  a  very  limited  character  and  his 
lands  may  have  been  less  valuable  than  they  now  are.  Id. 

7.  Wharves  —  Big/U  of  Riparian  Owner  to  Maintain  Pier,  The  right 
of  a  riparian  owner  to  maintain  a  pier  exteudinc  into  the  waters  of 
New  York  bay  is  not  affected  by  the  authority  contored  by  chapter  702 
of  the  Laws  of  1873,  and  chapter  491  of  the  Ijaws  of  1884,  upon  owners  of 
real  estate  in  that  locality  to  All  in  lands  under  water  to  exterior  bulkhead 
and  pier  Unes.     White  v.  Nassau  Trust  Co,  149 

8.  Gh'ant  from  State  —  Fhrfeiture,  The  question  of  the  forfeiture  of 
a  grant  from  the  state  to  a  riparian  owner  of  lands  under  water  adja- 
cent to  a  pier  maintained  by  him  because  of  failure  to  fill  in  the  land 
under  water  is  a  question  which  the  state  alone  can  raise  in  a  proper 
action.  Id. 

9.  Bight  of  Pier  Owner  to  Dredge  Adjoining  Land,  Not  only  has 
the  lawful  owner  of  a  pier  extending  into  the  waters  of  New 'York 
bay  the  general  right  to  dredge  the  adjoining  slip  to  the  extent  necessary 
to  make  It  commercially  useful,  but  the  duty  properly  to  dredge  such  slip 
was,  by  section  4,  chapter  254,  Laws  of  1860,  imposed  upon  him  as  a  pier 
owner.  Id, 

10.  Lateral  Support  —  Lands  under  Water,  Even  if  the  common-law 
rule  of  lateral  support  is  applicable  to  lands  under  the  waters  of  the 
sea,  the  rule  regards  only  the  land  itself,  and  gives  no  right  to  such  sup* 
port  for  a  pier  erected  upon  it.  ,  '  Id, 

11.  Damages  to  Pier  from  Dredging  Slip.  The  owner  of  a  pier  extend- 
ing into  the  waters  of  New  York  bay,  who  under  a  grant  from  the  state 
is  the  owner  of  land  under  water  adjacent  thereto,  does  not,  by  dredging 
such  land  for  the  purpose  of  constructing  a  dry  dock,  become  liable  to 
the  owner  of  a  neighboring  pier  for  the  damage  caused  to  such  pier  by 
the  consequent  shifting  of  the  loose  soil  or  mud  upon  which  it  was 
rested.  Id, 

Maintenance  of  culverts  in  railroad  embankment  to  give  access  to  river 
— changed  conditions. 

See  Railboadb,  1. 


Maintenance  of  culverts  in  railroad  embankments  to  give  accefe  to — 
changed  conditions. 

See  Railroads,  1. 

BULEa 

General  rule  relating  to  procedure  in  action  by  the  state  to  enforce  its 
policy  as  a  political  community. 

See  Constitutional  Law,  4. 

Evidence  —  general  rule  as  to  proof  of  other  crimes  on  criminal  trial 
See  Crimes,  14. 

Common- law  rule  as  to  comparison  of  handwriting — rule  for  establish- 
ing genuineness  of  standards  of  comparison  on  examination  of  disputed 
writings  — ■  rule  as  to  proof  of  genuineness  in  civil  and  criminal  cases. 

See  Crimes,  22,  25,  26. 

Rule  in  Shelley's  case. 
See  Real  Profertt,  1. 
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SALE. 

Of  insolvent  testator's  real  property  for  payment  of  debts. 

See  Decedent's  Estate,  1. 

SCIENTER. 

Evidence  —  receiving  stolen  goods  —  guilty  knowledge. 

See  Crimes,  10. 

8EBVICES. 

When  lien  for,  not  waived. 

See  Attorney  and  Client,  1. 

Audit  of  claim  for,  by  board  of  supervisors  final  and  reviewable  only 
by  certiorari. 
See  Counties. 

SESSION  LAW& 

1.  1846,  (7  A.  216 — Bailroadg — Maintenance  of  Culverts  in  Embankment 
—  Changed  Condition^  The  perpetual  maintenance  by  the  Hudson  River 
Kailroad  Company  of  the  culverts  deemed  necessary  when  its  emlmnk- 
ment  was  constructed  to  give  the  owner  of  the  land  intersected  by  it  the 
means  of  access  to  the  Hudson  river  front  is  not  required  by  the  pro- 
vision of  section  16  of  chapter  216  of  the  Laws  of  1846,  that  the  company 
shall  in  such  cases  construct  and  sustain  "convenient  passes  or  roads 
across  or  under  the  railroad"  for  the  purpose  of  giving  the  usual  access 
to  the  river  in  farming  or  managing  the  land,  but  only  such  culverts  need 
be  maintained  as  will  serve  to  meet  the  necessities  now  existing,  and, 
therefore,  the  issuance  of  a  peremptory  mandamus  commanding  their 
restoration  is  reversible  error.  People  ex  rd.  Frost  v.  If.  7".  C.  £  H.  K 
B.  B.  Co,  187 

2.  1848.  Ch.  319  —  Charitable  Corporation  —  Liability  of  Directors  for 
Debts.  The  character  of  the  liability  for  corporate  debts,  payable  within 
a  year,  imposed  upon  directors  of  a  charitable  corporation  organized  under 
chapter  319  of  the  Laws  of  1848  and  continued  under  the  Membership 
Corporations  Law  (L.  1895,  ch.  659,  §  11).  where  execution  against  the 
corporation  has  first  been  returned  unsatisfied,  is  essentially  the  same  as 
that  of  stockholders,  under  the  various  statutes  regulating  tiie  incorpora- 
tion of  corporations,  differing  from  the  latter  only  in  degree.  Marsh  v. 
Kaye.  196 

3.  1849,  Ch.  375  —  Trust  —  Eights  of  Beneficiaries.  A  married  woman  to 
whom  the  trustee  in  a  deed  of  real  property,  substituted  with  her  consent 
for  propertT  conveyed  to  her  guardian  under  a  post-nuptial  Judicial  set- 
tlement of  her  propertv  in  the  custody  of  the  court,  conveys  her  interest 
under  chapter  375  of  the  Laws  of  1849,  after  she  has  obtained  a  judgment 
of  absolute  divorce  against  her  husband,  can  do  nothing  to  dfefeat  the 
interests  of  her  right  neirs  as  settled  by  such  deed  bv  virtuallv  the  same 
provisions  as  those  contained  in  the  earlier  deed.    Brown  v.  Wadstoorth, 

225 

4.  1860,  Ch.  254— ^i^At  of  Pier  Owner  to  Dredge  Adjoining  Land.  Not 
only  has  the  lawful  owner  of  a  pier  extending  into  the  waters  of  New 
York  bay  the  general  right  to  dredge  the  adjoining  slip  to  the  extent 
necessary  to  make  it  commercially  useful,  but  the  duty  properly  to  dredge 
such  slip  was,  by  section  4,  chapter  254,  Laws  of  1860,  imposed  upon  him 
as  a  pier  owner.     White  v.  Nassau  Trust  Co.  149 

5.  1873,  Ch.lOZ—Whartes—  Bight  of  Biparian  Ownerio  Maintain  Pi  r. 
The  right  of  a  riparian  owner  to  maintain  a  pier  extending  into  the  waters 
of  New  York  bay  is  not  affected  by  the  authority  conferred  by  chapter 
702  of  the  Laws  of  1873,  and  chapter  491  of  the  Laws  of  1884,  upon 
owners  of  real  estate  in  that  locality  to  fill  in  lands  under  water  to 
exterior  bulkhead  and  pier  lines.  Id, 
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6.  1880,  Oh.  26  — Meaning  of  Term  *' Disputed  Writing"  as  Used  in 
Statute,  The  disputed  writiDg,  with  which  comparison  is  permitted  by 
chapter  86  of  the  Laws  of  1880,  as  amended  by  chapter  555  of  the  Laws  of 
1888,  "  with  any  writing  proved  to  the  satisfaction  of  the  court  to  be  the 
genuine  handwriting  of  any  person  chiimed  on  the  trial  to  have  made  or 
executed  the  disputed  instrument  or  writing/'  is  any  writing  which  one 
party  upon  the  trial  seeks  to  prove  as  the  genuine  handwriting  of  any 
person  and  which  is  not  admitted  to  be  such,  provided  that  the  writing 
18  not  otherwise  incompetent.    People  v.  Molineux,  264 

7.  1882.  Ch.  410  —  Oowttdidation  Act  —  Pleading  —  Independent  Dtfense, 
Under  section  500  of  the  Code  of  Civil  Procedure,  requiring  an  answer  to 
contain  "a  statement  of  auv  new  matter  constituting  a  defense/'  the 
defense  that  an  appropriation  for  street  cleaning  purposesln  the  city  of  New 
York  was  exhausted  and  that  the  payment  of  claims  for  extra  work  by 
drivers  in  the  street  cleaning  department  would  be  in  violation  of  section 
47  of  the  Consolidation  Act  (L.  1882.  ch.  410),  must  be  pleaded  if  relied 
upon  by  the  city  in  an  action  to  recover  the  amount  of  such  claims. 
McNvUy  y.  City  of  New  York.  117 

See,  also,  par.  25,  this  title. 

1884,  Ch,  491.    See  par.  5,  this  title. 

8.  1885,  Ch,  S42  — Mechanics*  Lien  Law —  Consent  ^  Owner.  A  pro- 
vision in  a  lease  that  the  "  premises  are  to  be  fully  fitted  up  and  com-r 
pleted  for  the  liquor  and  restaurant  business  contemplated  to  be  carried 
on  at  said  premises  within  three  months  from  date,  and  should  the  tenant 
fail  or  neglect  to  have  the  same  fully  fitted  up  within  said  three  months 
then  this  lease  to  be  null  and  void,  requires  the  tenant  to  improve  the 
demised  portion  of  the  building  itself  and  not  simply  to  supply  trade 
fixtures  suitable  for  carrying  on  the  business  of  a  saloon,  and  constitutes* 
under  the  Mechanics'  Lien  Law  (L.  1885,  ch.  342),  a  sufi^cient  consent  of 
the  lessor  to  charge  the  property  with  claims  which  accrue  in  making  the 
improvement.    Jones  v.  Menke,  61 

1888,  Ch.  555.    See  par.  6,  this  title. 

9.  1890,  Ch.  566 —  TranMorUxtion  Corporations  Law  —  Action  to  Beeowr 
Penalties  for  Bbilure  to  Furnish  Oas  —  Entire  Cause  of  Action.  Under 
the  Transportation  Corporations  Law  (L.  1890,  ch.  566,  §  65),  requiring 
gas  companies  to  supply  any  owner  or  occupant  of  a  building  with  gas 
upon  his  compliance  with  prescribed  requirements,  but  one  action  can  be 
maintained  to  recover  the  penalties  prescribed  for  a  failure  to  supply  gas, 
and  a  subsequent  action  to  recover  penalties  alleged  to  have  accrued 
during  a  continuance  of  the  default,  in  the  absence  of  a  new  application 
and  a  new  default,  is  not  maintainable.    Jonee  v.  Rochester  Oas  db  EL  Co. 

65 

10.  1890,  Ch.  568  —  Highway  Law  —  Application  to  County  Court  in 
Proceeding  to  Lay  Out  —  Immaterial  Omissions.  Section  83  of  the  High- 
way Law  (L.  1890,  ch.  568)  does  not  require  that  an  application  to  the 
County  Court  for  the  appointment  of  commissioners  in  a  proceeding  to 
lay  out  a  highway  shall  contain  affirmative  allegations  that  the  land  pro- 
posed to  be  taken  has  not  been  dedicated  to  the  town  for  highway  purposes 
or  has  not  been  released  by  the  owner  for  that  purpose,  or  that  it  has  been 
made  within  thirty  days  after  its  presentation  to  the  commissioners  of 

'highways,  and  the  failure  of  the  applicant  to  allege  such  facts  does  not 
deprive  the  court  of  jurisdiction  to  entertain  the  proceeding.  Matter  of 
Buel.  423 

11.  1892,  Ch.  687 —  General  Corporation  Law — AlMtement  and  Berifjol 
—  Action  for  Libel — Dissolution  of  Corporate  Defendant.  An  action  for 
libel,  which  has  abated  because  of  the  dissolution  of  the  corporate  defend- 
ant, may  be  continued  and  revived  against  the  'former  directors  of  the 
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defunct  corporation,  in  order  to  reach  the  assets  of  that  corporation  in 
their  hands  as  the  trustees  created  by  section  90  of  the  General  Corpora- 
tion Law  (L.  1892,  ch.  687)  for  the  benefit  of  the  stockholders.  JShayne 
V.  Evening  Poet  Pub,  Co.  70 

12.  1893,  Ch,  102— Aiypeal—Beversible  Error.  The  refusal  of  the  com- 
missioners of  estimate  and  assessment  appointed  in  a  proceeding  instituted 
by  the  city  of  New  York,  under  chapter  102  of  the  Laws  of  1893,  to 
acquire  title  to  lands  necessary  to  the  construction  of  a  driveway  upon 
the  Harlem  tideway,  to  consider  whether  a  riparian  proprietor  has  been 
injured  by  the  destruction  of  his  riparian  easement  and  the  extent  of  his 
injuries,  if  any,  constitutes  reversible  error,  although  before  the  construc- 
tion of  the  driveway  his  riparian  rights  were  of  a  very  limited  character 
and  his  lands  may  have  been  less  valuable  than  they  now  are.  Matter  of 
City  of  New  York,  134 

1895,  Ch.  559.    See  par.  2,  this  title. 

13.  1896.  Ch.  112  — Liquor  Tax  Law  — Right  to  JtebaU  —  Proeeeuiion 
Pending  at  Time  of  Surrender  of  Certificate  or  Within  Thirty  Daye  There- 
after, The  conditions  imposed  by  section  25  of  the  Liquor  Tax  Law 
(L.  1896,  ch.  112)  upon  the  attaching  of  the  right  to  a  rebate  for  the  unex- 
pired term  of  a  liquor  tax  certificate  are  conditions  precedent  and  the 
property  right  therein  does  not  attach  if  there  is  an  arrest  or  indictment 
or  other  prosecution  provided  for  in  the  statute  pending  at  the  time  of 
the  surrender  or  within  thirty  days  thereafter.  People  ex  rel.  Frank 
Brewery  Y,  CuUinan.  .    258 

1896.  Ch.  718.    See  par.  25,  this  title. 

14.  1896,  Ch.  908—  Tax  Law—  WhenOroes  Earnings  of  Bailroad  Cw- 
poration  Derived  from  Carrying  United  States  Mail  Are  not  Taxable.  Under 
the  Tax  Law  (L.  1896,  ch.  908,  §  184)  providing  that  "  Every  corporation 
and  joint  stock  association  form^  for  steam  surface  railroad  *  *  *  pur- 
poses, and  all  other  transportation  corporations  not  liable  to  taxes  under 
sections  one  hundred  and  eighty-five  or  one  hundred  and  eighty-six  of  this 
chapter,  shall  pay  for  the  privilege  of  exercising  its  corporate  franchises 
or  carrying  on  its  business  in  such  corporate  or  organizea  capacity  in  this 
state,  an  annual  excise  tax  or  license  fee  which  shall  be  equal  to  five- 
tenths  of  one  per  ceutuin  uj)on  its  gross  earnings  within  the  state,  which 
shall  include  its  gross  earnings  from  its  transportation  or  transmission 
business  originating  and  terminating  within  this  state,  but  shall  not 
include  earnings  derived  from  business  of  an  interstate  character,"  a 
steam  surface  railroad  corporation  is  not  liable  to  an  assessment  upon  its 
gross  earnings  derived  from  the  business  of  carrying  the  United  States  mail 
where  they  include  not  only  those  received  for  carrying  domestic  but  also 
those  derived  from  carrying  interstate  and  foreign  man,  and  it  is  impos- 
sible to  ascertain  the  proportion  of  mail  which  originates  and  terminates 
within  the  state,  and,  therefore,  the  corporation  cannot  report  nor  can  the 
state  comptroller  determine  the  amount  received  for  carrying  domestic 
mail;  in  such  case  the  statute  operates  to  prevent  any  assessment  whatever. 
People  ex  rel.  N.  T.  C.  db  H.  R.  R.  R.  Co.  v.  Morgan.  1 

15.  Idem  —  When  Assessment  of  Franchise  Tax  upon  Capital  Stock  of 
Corporation  Must  Be  Made  upon  its  Actual  Cash  Value.  Section  182  of 
the  Tax  Law  (L.  1896,  ch.  908),  relating  to  the  imposition  of  a  franchise 
tax  upon  corporations,  and  providing  that  when  a  dividend  of  less  than 
six  per  centum  has  been  declared  during  the  tax  year,  the  tax  shall  be 
at  the  rate  of  one  and  one-half  mills  upon  such  portion  of  the  capital 
stock  at  par  as  the  amount  of  capital  employed  within  the  state  bears  to 
the  entire  capital  of  the  corporation,  must  be  read  in  connection  with 
section  190,  providing  for  its  assessment  at  its  actual  cash  value,  and 
when  so  read  establishes  a  rule  for  the  computation  of  the  amount  of 
papital  stock  on  which  an  assessment  is  to  be  made,  but  not  for  its  valua- 


732  INDEX. 

SEaBlOTSfLAWB-- Continued.  ' 

tion,  that  being  determined  by  the  provisions  of  the  latter  section,  and» 
therefore,  in  such  a  case  an  assessment  upon  its  par  value  is  erroneou& 
People  ex  rel,  N,  Y,  <fc  E,  R  Ferry  Co,  v.  AoberU.  U 

16.  Idem  —  Method  of  Asuning  Personal  Property  Held  by  Two  or  More 
Trustees.  Where  taxable  personal  property  is  held  by  two  or  more  trus- 
tees jointly,  each  trustee  must  be  assessed  under  the  provisions  of  the 
Tax  Law  (L.  1896,  ch.  908)  in  the  tax  district  in  which  he  resides  for 
his  proportionate  share  of  such  trust  estate,  and  where  taxable  personal 
property  is  held  by  three  trustees,  two  of  whom  are  residents  aud  the 
thinl  a  non -resident  of  the  state,  each  resident  trustee  should  be  assessed 
for  one- third  of  all  the  taxable  personal  property  of  the  trust  estate. 
People  ex  rel.  Seaman  v.  FMner.  960 

17.  Idem  —  Legacies  to  Charitable  Corporations  and  Associations  Subfeet 
to  Transfer  Tax.  The  provisions  of  subdivision  7  of  section  4  of  article 
1  of  the  Tax  Law  (L.  1896,  ch.  908),  exempting  the  property  of  charitable 
corporations  and  associations  from  taxation,  supersede  and  by  implication 
repeal  the  provisions  of  all  special  acts  exempting  the  property  of  such 
corporations  and  associations,  and  legacies  to  them,  as  well  as  to  all  such 
corporations  and  associations  claiming  exemptions  under  subdivision  7, 
vesting  after  chapter  882  of  the  Laws  of  1900,  amending  article  10  of  the 
Tax  Law,  relating  to  the  tax  upon  transfers  of  property,  took  elTect, 
are  subject  to  the  transfer  tax,  since  such  statute  provides  that  the 
exemptions  enumerated  in  section  4  of  the  Tax  Law  shall  not  be  con- 
strued as  applicable  in  any  manner  to  the  provisions  of  article  10 imposing 
such  transfer  tax.     Matter  of  Huntington,  999 

18.  Idem — Certiorari  to  Beview  Assessment  in  New  Fork  City — Pro- 
vision of  Tax  Law  as  to  Time  of  Application  not  Applicable.  The  require- 
ment of  section  251  of  the  Tax  Law  (L.  1896,  ch.  908),  that  a  petition 
for  a  writ  of  certiorari  to  review  an  assessment  for  taxation  must  be 
presented  within  fifteen  days  after  the  completion  and  filing  of  the  assess- 
ment roll  and  the  first  posting  or  publication  of  the  notice  thereof  aa 
required  by  law,  has  no  application  to  assessments  of  property  in  New 
York  city,  since  this  section  manifestly  refers  to  provisions  oi  the  Tax 
Law  which  apply  to  the  state  generally  but  not  to  the  city  of  New  York 
and  which  are  not  made  obligatory  therein  by  the  declaration  of  sec- 
tion 886  of  the  charter  of  said  city  (L.  1897,  ch.  878),  that  the  duties  riiere- 
tofore  devolved  by  law  upon  assessing ofllcers  in  the  municipalities  con- 
solidated by  that  act  with  the  city  of  New  York  should  be  vested  in  the 
board  of  taxes  and  assessments,  in  that  city.  People  ex  rel.  Thomson  ▼. 
Feitner.  441 

19.  Idem — Return  to  Writ  of  Certiorari  not  Conclusive.  It  need  not 
appear  from  the  return  to  a  writ  of  certiorari  to  review  an  assessment  for 
taxation  that  the  relator  has  been  aggrieved  before  the  court  has  j  aria- 
diction  to  grant  the  writ,  since,  under  the  provision  of  section  253  of  the 
Tax  Law  (L.  1896,  ch.  908),  that  the  court  may  take  testimony  itself,  or 
by  a  referee,  if  upon  the  hearing  it  shall  appear  necessary  to  the  dispositioh 
of  the  matter,  the  return  is  not  conclusive.  Id, 

« 

20.  Idem  —  Right  to  Take  Testimony  on  Hearing.  The  right  of  relator  to 
have  testimony  taken  on  certiorari  to  review  an  assessment  for  taxation  is 
not  an  appeal  to  the  discretion  of  the  court  as  on  a  motion  for  a  new  trial; 
but  is  a  substantial  right  which  must  be  granted,  where  issues  of  fact  are 
framed  by  the  petition  and  return,  and  evidence  is  necessary  for  their 
proper  disposition,  since  the  provision  of  section  253  of  the  Tax  Law,  that 
the  court  may  take  such  testimony  when  necessary  for  the  proper  dispo- 
sition of  the  matter,  must  be  regarded  as  mandatory.  Id, 
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21.  Idem  —  Exemption  of  Mimon  House  Connected  with  Church .  A 
mifiaioD  house  which  adjoins  a  corner  of  a  church  building,  having  a 
chapel  in  daily  use  for  religious  services,  in  which  women  and  children 
are  coi  stantly  received  for  counsel  and  advice,  and  which  is  used  for 
meetings  by  missionary  and  charitable  guilds  connected  with  the  church, 
is  exempt  from  taxation  under  the  Tax  Law  (L.  1896,  ch.  908,  §  4,  subd. 
7;  amd.,  L.  1897,  ch.  871),  although  sisters  who  have  charge  of  it  reside 
therein,  their  residence  being  necessary  and  an  incident  to  the  work  car- 
ried on  by  the  church  therein  and  not  an  appropriation  for  other  than 
religious  purposes.    People  ex  rel.  Church  of  at.  Mary  v.  Feitner.  494 

22.  Idem  —  Exemption  of  Cler^  Houae.  A  clergy  house  which  adjoins 
another  corner  of  the  building,  m  which  is  locat^  the  choir  and  vestry, 
the  first  floor  of  which  is  us^  for  a  Sunday  school  and  otiier  religious 
services,  and  can  be  utilized  as  part  of  the  seating  capacity  of  the  church, 
the  second  occupied  as  a  chapel,  the  third  by  the  men's  guild,  the  fourth 
by  curates  who  assist  in  carrving  on  the  work  in  the  church,  and  the 
fifth  by  an  engineer  who  has  charge  of  the  heating  and  mechanical  appa- 
ratus of  the  entire  building,  is  also  exempt  from  taxation,  the  residence 
of  the  curates  and  engineer  being  incidental  to  the  work  carried  on  by 
the  church  therein.  Id. 

28.  Idem — Rectory  not  Exempt.  A  rectory  which  is  a  separate  buildine 
located  on  another  corner  of  the  church  is  not  exempt,  except  as  specified 
in  subdivision  9  of  section  4  of  the  Tax  Law,  exempting  from  taxation 
dwelling  houses  and  lots  of  religious  corporations  while  actually  used  by 
the  ofi^ciating  clergymen  thereof,  when  it  is  used  by  the  rector  as  his 
dwelling  house  and  although  his  constant  attendance  may  be  necessary  in 
the  performance  of  his  duties,  the  church  cannot  be  considered  as  carry- 
ing on  a  work  therein  which  renders  the  residence  of  the  rector  necessary 
or  incidental  thereto.  la. 

24.  1896,  CJi.  Wi^  — Election  Law  ^  New  York  City — Independent  Nomi- 
nation of  Candidate  in  Aldermanic  District  of  Less  Extent  than  a  Ward. 
Although  the  charter  of  the  city  of  New  York  has  been  altered  since  the 
Election  Law  (L.  1896,  ch  909)  was  enacted,  so  as  to  provide  for  the  elec- 
tion of  an  alderman  in  a  district  of  less  extent  than  a  ward,  and  there  is 
no  specific  prqvision  in  the  Election  Law  for  the  making  of  independent 
nominations  in  any  official  district  smaller  than  a  town,  ward  or  village, 
such  nomination  is  embraced  within  the  scope  of  that  part  of  section  57 
of  the  Election  Law  which  provides  for  *' independent  nominations  of 
candidates  for  public  office  to  be  voted  for  only  by  the  electors  of  a  town, 
or  ward  of  a  city,  or  a  village;"  since  such  provision  does  not  say,  like 
other  provisions  of  the  statute,  "  to  be  voted  for  by  all  the  electors"  of 
the  territory  named,  but  simply  by  the  electors  thereof,  and  since  by  the 
Constitution  every  qualified  voter  is  entitled  to  vote  in  the  election  dis- 
trict of  his  residence  ''for  all  officers  that  now  are  or  hereafter  may  be 
elective  by  the  people  "  it  is  inferable  that  the  legislative  scheme  of  nomi- 
nation for  candidates  embraces  all  the  elective  officers  for  whom  the 
qualified  voter  should  then  or  thereafter  be  permitted  to  vote.  People  ex 
rel.  Behrmann  v.  Voorhis.  867 

1897,  Ch.  371.     See  pars,  21  to  28,  this  title. 

25.  1897.  Ch.  %1%  —  New  York  City  Charter  —  News  Stands  under  Stair- 
ways  of  Elevated  Railroads  —  Effect  of  Charter  on  Consolidation  Act* 
Under  the  provisions  of  sections  1608-1610  of  the  charter  of  the  city  of 
New  York  (L.  1897,  ch.  378),  specifically  declaring  that  the  charter  is  not 
a  new  enactment  but  a  continuation  of  the  Consolidation  Act  and  its 
amendments  and  an  extension  thereof  to  the  greater  city  and  that  omis- 
sions therefrom  of  any  of  the  previous  acts  relating  to  or  affecting  the 
municipal  corporations  thereby  consolidated  shall  not  be  a  repeal  thereof, 
the  omission  from  the  charter  of  the  provisions  of  the  Consolidation  Act 
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(L.  1882,  ch.*  410,  as  omd.  by  L.  1896,  ch.  718)^uthoriziiig  the  common 
council  to  grant  permits  for  the  erection  and  maintenance  of  news  stands 
under  stairways  of  elevated  railroad  structures  does  not  operate  as  a  repeal 
thereof,  and  the  municipal  assembly,  therefore,  has  the  power  to  enact 
an  ordinance  piwidinff  for  and  regulating  the  erection  of  such  news 
stands.     People  ex  rd.  Pumpyansky  v.  Keating,  390 

26.  Idem — Ai§eMment  hy  Deputy  Cdmmissianers  not  Final — OiigintU 
Jurisdiction  of  Board  ff  Taxes  and  Assessments.  Assessments  for  taxa- 
tion in  the  city  of  New  York  made  by  deputy  tax  commissioners  are 
not  final  because  of  the  absence  of  complaint  or  proof  of  error  made 
before  them,  as  tiie  board  of  taxes  and  assessments  does  not,  in  the  matter 
of  the  correction  of  taxes,  sit  only  as  an  appellate  tribunal,  but  under 
the  various  provisions  of  the  charter  has  original  jurisdiction  to  assess, 
revise  and  cancel,  the  deputy  commissioners  being  in  no  sense  independent 
officers,  but  performing  their  duties  under  the  direction  and  supervision 
of  the  board  subject  to  its  approval.    Peopie  ex  rel.  Tliomson  v.  IHtner. 

441 

27.  Idem  —  Sufficiency  of  Application  to  Eeduce  AssessmefU.  An  applica 
tion  to  the  commissioners  of  taxes  and  assessments  in  the  borough  of 
Manhattan  for  a  reduction  of  the  assessed  valuation  of  real  estate,  which, 
after  describing  the  property  and  pointing  out  that  for  the  purposes  of 
sale  and  improvement  it  is  rendereid  of  small  value  because  of  its  narrow 
frontage,  and  the  fact  that  on  each  side  of  it  are  modern  buildings,  shows 
its  rental  value  for  the  previous  three  years,  together  with  the  highest 
valuation  ever  plac^  upon  the  property  and  the  best  offer  ever  made,  and 
states  Uiat  the  reason  of  the  low  valuation  is  that  the  lot  is  too  narrow 
for  a  high  office  building  and  the  building  itself  is  old  and  out  of  date, 
sufficiently  states  the  ground  of  objection,  under  section  895  of  the  charter, 
to  enable  the  commissioners  to  act  thereon.  Id, 

28.  Idem  —  Indictment  for  Misdemeanor — Divests  Court  of  Special  See- 
nons  of  Jurisdiction.  While,  under  section  1406  of  the  charter  of  the  city 
of  New  York  (L.  1897,  ch.  878),  Courts  of  Special  Sessions  have  exclusive 
jurisdiction  of  all  misdemeanors,  except  libel,  yet,  under  the  exceptions 
contained  therein,  a  grand  jury  may  prefer  an  indictment  for  keeping  a 
disorderly  house,  although  a  complaint  has  not  been  previously  made  to  a 
city  magistrate  or  to  a  Court  of  Special  Sessions.    People  v.  McCarthy.    549 

See,  also,  par.  18,  this  title. 

29.  1899,  Ch.  870 —  Civil  Service  Law — Removal  &f  Veteran  Employed  in 
Finance  Department  of  City  of  New  York  without  Charges  and  a  Hearing, 
Illegal.  The  removal  by  the  comptroller  of  the  city  of  New  York  of  a 
veteran  from  a  position  in  the  finance  department,  in  which  others  were 
employed  who  were  not  veterans,  in  order  to  reduce  its  expenses  to  the 
amount  appropriated  therefor,  without  stated  charges  made  against  him 
for  incompetency  or  misconduct  and  a  hearing  given  to  him  upon  due 
notice,  is  illegal  under  the  piovisions  of  sections  20  and  21  of  the  Civil  Serv- 
ice Law  (L.  1899,  ch.  870),  although  he  was  the  least  efficient  man  in  his 
bureau,  and  the  comptroller  was  ignorant  of  the  fact  that  he  was  a  veteran 
when  he  removed  him;  and  in  case  of  a  refusal  to  reinstate  him  he  is 
entitled  to  a  peremptory  writ  of  mandamus  compelling  such  reinstate- 
ment.    Matter  of  htutzbach  v.  Cole7\  416 

80.  Idem  —  Constitutional  Law  —  Pnoer  of  Legidature  to  Limit  Removals 
of  Vetera7is.  While  the  Constitution  (Const,  art.  V,  §  9)  provides  for  a 
preference  of  veterans  in  appointment  and  promotion  in  the  civil  service 
within  the  state,  and  does  not,  in  terms  or  otherwise,  provide  that  they 
shall  be  continued  in  the  public  service  in  preference  to  other  employees, 
the  legislature,  although  it  cannot  enact  laws  repugnant  to  the  provisions 
of  the  Constitution,  may  legislate  farther  in  that  direction  if  in  its  judg- 
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ment  it  shall  seem  wise  to  do  so,  and  as  it  created  the  dvH  service  system 
in  this  state  substantially  as  it  now  is  before  there  was  any  constitutional 
provision  on  the  subject,  so  is  it  within  its  power  to  place  a  limit  upon 
the  removal  of  veterans  employed  in  the  public  service  as  has  been  done 
by  the  provisions  of  section  21  of  the  Civil  Service  Law«-  Id. 

81.  1899,  C7i,  mi  — Anti-Monopoly  Hot  — Action  by  Attorney- General 
against  Combination  Formed  Prior  to  Paeaage  of  Ad,  A  proceeding  against 
an  alleged  unlawful  combination  instituted  by  the  attorney -general  under 
the  authority  of  the  Anti-Monopoly  Act  (L.  1999,  .ch.  690)  is  not  too  late 
because  the  combination  had  been  formed  before  the  proceeding  was 
commenced  and  even  before  the  statute  was. passed,  since  the  act  is  a 
substantial  re-enactment  of  an  earlier  statute,  tind,  according  to  the  Statu- 
tory Construction  Law,  must  be  construed  as  a  continuation  thereof, 
ana,  as  it  aims  to  prevent  the  consummation  and  maintenancve  of  unlaw- 
ful combinations,  it  reaches  those  already  formed  but  which  are  still  main- 
tained and  are  in  the  process  of  consummation.    Matter  of  Davits.         89 

82.  Idem  —  Constitutional  Late  —  VdUdiiy  of  Anti-Monopoly  Act  — 
Duties  Imposed  upon  Justices  of  the  Supreme  Court  Are  Judicial,  The 
Anti-Monopoly  Act  does  not  impose  non-judicial  duties  upon  judicial 
officers,  and  its  constitutionality  cannot  be  successfully  attacked  upon  that 
ground.  The  duties  imposed  upon  justices  of  the  Supreme  Court  by  the 
provisions  relating  to  procedure,  requiring  any  such  justice  upon  applica- 
tion by  the  attorney -general  to  grant  an  order  for  the  examination  before 
the  Justice  or  a  referee  appointed  by  him  of  a  person  whose  testimony  is 
bv  the  attorney -general  deemed  material  and  necessary  to  prepare  his  com- 
plaint or  prepare  for  trial  of  an  action  about  to  be  instituted  by  him^under 
the  act.  are  judicial  in  character  because  they  are  incidental  to  a  Judicial- 
proceeding;  they  are  judicial  in  form,  because,  although  the  language 
used  id  mandatory  on  its  face,  a  justice  is  not  required  to  f^rant  the  order 
as  a  matter  of  course,  but  must  exercise  the  judicial  function  of  decidine 
whether  the  application  makes  out  a  case  pursuant  to  the  statute  and 
authorizes  the  order  according  to  its  provisions;  they  are  judicial  in  sub- 
stance and  have  a  judicial  purpose  to  accomplish,  because  the  object  of 
the  act  is  to  '*  secure  testimony  "  in  relation  to  violations  thereof,  and 
while  the  testimony  can  only  be  used  by  the  attorney-general  to  prepare 
his  complaint  or  to  prepare  for  trial,  either  use  is  a  jumcial  purpose  inci- 
dental to  a  judicial  proceeding  about  to  be  instituted  thereunder  and 
within  the  power  of  the  legislature  to  intrust  to  the  Supreme  Court  or  its 
judges.  Id, 

38.  Idem  —  Personal  Liberty  of  Witness  not  Infringed  upon  without  Due 
Process  of  Lav,  The  act  does  not  infringe  upon  personal  liberty  without 
due  process  of  law,  and  does  not  come  within  the  express  or  implied  pro- 
hibition of  the  State  or  Federal  Constitutions.  The  application  therein 
authorized  cannot  be  made  by  a  private  citizen,  or.  a  party  to  a  personal, 
controversy,  but  only  by  tne  attorney  general,  in  behalf  of  the  state, 
representing  all  citizens,  as  a  party  to  an  action  to  be  prosecuted  for  the. 
common  welfare;  the  testimony  must  be  material  and  necessary,  so  that 
there  is  reasonable  protection  against  danger  of  abuse;  no  general  inquiry 
into  private  affairs  is  allowed  nor  general  production  of  books  and  papers 
is  required;  no  vested  right  is  interfered  with;  while  the  testimony  cannot 
be  used  as  evidence  in  a  judicial  proceeding,  except  as  an  admission,  as- 
against  himself,  by  the  witness  who  gave  it,  it  is  to  be  used  in  connection 
with  a  judicial  proceeding  in  aid  of  a  judicial  purpose;  due  processof  law 
does  not  require  that  testimony  cannot  be  taken  by  a  judge  unless  it  is  to 
be  read  in  court  provided  the  sovereign  ppwer  needs  it  in  order  to  enfoltie 
its  own  laws  through  judicial  proceedings;  and  as  is  shown  by  the  pro- 
ceeding under  review,  means  of  testing  the  rights  of  a  witness  under  the 
statute  are  afforded  by  the  laws  of  this  state;  the  courts  are  open  and  a 
motion  may  be  made  to  protect  any  of  his  substantial  rights.      •  •         Id. 
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84.  1899,  Ch.  700—  Constitutianal  Law—  Creation ofMunidpallnddfUd' 
ness  for  Otiier  Than  Municipal  Purposes —  Expenses  of  D^ense  by  Pubiie 
Offlcer.  The  payment  from  the  funds  of  a  county  or  city  of  the  expenses 
incurred  by  a  police  officer  in  successfully  defending  charges  preferred 
against  him  for  official  misconduct  would  constitute  their  application  to 
an  individual  and  not  to  a  city  or  a  county  purpose,  and  chapter  700  of  the 
Laws  of  1899,  so  far  as  it  attempts  to  create  an  indebtedness  therefor, 
violates  that  provision  of  the  Constitution  (Art.  8,  ^  10)  prohibiting  a 
county,  city,  town  or  village  from  incurring  any  indebtedness  except  for 
county,  city,  town  or  village  purposes,  and  Is  void.  Matter  of  Ohapman 
V.  City  of  New  York,  80 

1900,  Ch,  882.    See  par.  17,  this  title. 

SHELLEY'S  CASE. 

Rule  in. 

See  Real  Propebtt,  1. 

SPEEDWAY. 

On  tideway  of  Harlem  river — construction  of,  by  city  of  New  York 
not  an  exercise  of  reserved  right  to  improve  navigation. 

See  Riparian  Rights,  4. 

STATE. 

General  rule  relating  to  procedure  in  action  by,  to  enforce  Its  policy  as 
a  political  community. 

See  Constitutional  Law,  4. 

Deposit  by,  of  moneys  —  liability  of  sureties  upon  bond  to  secure  — 
release  —  successive  bonds  —  contribution. 

See  Principal  and  Surety,  1,  2. 

Forfeiture  of  grant  from. 
See  Riparian  Rights,  8. 

STATUTE  OF  LIMITATIONS. 

Penalty  — witness  to  a  will  —  failure  to  write  address. 

See  Will,  2. 

STATX7TE  OF  WILL& 

Witness  to  will  — failure  to  write  address  —  limitation  of  action  for 
penalty. 

See  Will,  2. 

STATUTES. 

Anti-Monopoly  Act— ' Latos  of  1899,  Ch.  QW>— -Action  by  Attorney-Gen- 
eral against  Combination  Fbrmed  Prior  to  Passage  of  Act.  A  proceeding 
against  an  alleged  unlawful  combination  instituted  by  the  attorney-gen- 
eral under  the  authority  of  the  Anti  Monopoly  Act  (L.  1899,  ch.  690)  is  not 
too  late  because  the  combination  had  been  formed  before  the  proceeding 
was  commenced,  and  even  before  the  statute  was  passed,  since  the  act  is 
a  substantial  re  enactment  of  an  earlier  statute,  and,  according  to  the 
Statutory  Construction  Law,  must  be  construed  as  a  continuation  thereof, 
and,  as  it  aims  to  prevent  the  consummation  and  maintenance  of  unlaw- 
ful combinations,  it  reaches  those  already  formed,  but  which  are  still 
maintained  and  are  in  the  process  of  consummation.    Matter  of  Davits,    89 

Validity  of  Anti- Monopoly  Act. 

See  Constitutional  Law,  2-6. 

Expert  testimony  to  overcome  foreign  statutes. 
See  TRLA.L,  2. 
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STEAMSHIP  COMPANIES. 

Liability  of,  for  loss  of  goods  delivered  to  them  by  passenger. 

See  Carrieks. 

STIPULATION. 

For  judgment  absolute. 

iSee  Appeal,  11. 

STOCK. 

Call  for  amount  unpaid  on. 

See  Pleading,  3. 

STOCKHOLDEB. 

Contract  to  pay  calls  on  shares,  when  not  implied. 

See  Corporations,  15. 

Foreign  —  jurisdiction  of —  enforcement  of  calls. 
Ste  Courts,  1-3. 

Resident  —  jurisdiction  of,  not  acquired  by  foreign  court  by  service  of 
process  upon. 

See  Judgment. 

Estoppel  of. 
.SV;t'  Trial,  3. 

STOLEN  QOODS. 

Receiving—  guilty  knowledge. 

See  Crimes,  10. 

STREETS. 

ynisanee  —  When  Stepping  Stone  upon  a  Sideioalk  not  a  Public  Xuisanee. 
A  stepping  stone  ui)()n  a  sidewalk,  in  front  of  a  house,  which  does  not 
interfere  with  the  use  of  the  roadway  and  bed  of  the  street,  nor  to  any 
Mppreciuble  or  uureasoiiHble  extent  with  the  use  of  the  sidewalk,  does  not 
constitute  a  public  nuisance  and  is  a  reasonable  and  necessary  use  of  tin? 
street,  and  the  owner  of  the  house  before  which  it  is  placed  is  not  liable  in 
<lamages  for  injuries  sustained  by  a  person  who  stumbled  over  the  btone. 
Robert  v.  PoirdL  411 

Maintenance  of  railroad  track  upon  land  claimed  to  be  a  public  street. 
See  Appeal,  li5. 

New  York  city  —  mandamus  to  enforce  removal  of  news  stand  from 
sidewalk. 

See  Mandamus,  4,  5. 

News  stands  under  stairways  of  elevated  railroads  in  New  York  city  — 
power  of  municipal  assembly  to  permit. 

Set  New  York  (City  of),  1. 

Liability  of  railroad  company  for  loss  in  rental  value  of  property  caused 
by  work  of  making  changes  in  elevated  track  and  station  in  street. 

See  Railroads,  2. 

SUMMING  UP. 

Bv  district  attorney  —  witness  not  made  a  party  by  statement  therein 
made. 

See  Crimes,  29. 

/^  47 
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SUPREME  COURT. 

Duties  imposed  upon  justices  of,  by  Anti-Monopoly  Act  are  judicial^ 
power  of,  to  appoint  referee. 

See  Constitutional  Law,  2,  5. 

Wlien  it  has  no  power  to  award  costs. 
See  Costs,  i;^. 

SURETIES. 

Liability  of,  upon  bond  to  secure  state  deposits  —  release  —  successive 
bonds  —  contribution. 

See  Principal  and  Surety,  1,  3. 

SURROGATES. 

1.  When  Surrogate  May  Reject  Befere^n  Beport  after  tlie  Expiration  of 
^'iiU'ty  Days  after  it  Has  Been  Submitted  to  Him —  Code  of  Civil  Procedure, 
%  2546.  Construed.  Under  section  2546  of  the  Code  of  Civil  Procedure, 
providing  that  "unless  a  i*eport  is  acted  upon  by  a  surrogate  within  uinet}- 
days  after  it  has  been  submitted  to  him,  it  simll  be  deemed  to  have  been 
confirmed  as  of  course,  and  a  decree  to  that  effect  may  be  entered  by  any 
party  interested  in  tlie  proceeding  upon  two  days'  notice,"  a  surrogate  has 
power  to  reject  the  report  of  a  referee,  finding  that  charges  made  in  a 
proceeding  to  remove  an  executor  were  not  sustained^  and  enter  a  decree 
removing  such  executor,  unless  the  party  desiring  to  have  the  report  con- 
Urmed  has  previously,  and  after  the  expiration  of  the  ninety  days,  given  the 
notice  prescribed  by  the  statute  and  a  decree  of  ccmfirmation  has  been 
entered  in  pursuance  tbereof;  since  the  surrogate  retains  jurisdiction  with 
power  to  take  any  propc*  Rctiou  in  the  pioceedings  until  one  of  the  par- 
ties seeks  to  avail  himself  of  the  remedy  provided  by  the  statute,  and  his 
action  is  not  void  or  voidable,  because,  after  jurisdiction  has  once  been 
acquired,  the  provisions  of  law  fixing  the  time  for  intermediate  steps  are 
to  be  deemed  directory,  and  a  disregard  of  them  does  not  avoid  the  pro- 
ceedings.   Matur  of  Clark.  427 

2.  Waiver  —  What  Constitutes  a  Waiver  of  the  Right  Conferred  by  the 
Statute.  Where  the  executor,  who  was  interested  in  having  the  referee's 
report  confirmed,  appeared  before  the  surrogate  after  the  decision  and 
decree  of  removal  had  beien  made  aid  served  upon  him,  and  asked  leave 
to  file  his  final  judicial  account  as  "former  executor  and  trustee  "  and  was 
given  time  for  that  purpose  and  theraif ler  filed  such  account,  to  which 
objections  were  filed  and  a  hearing  thereupon  appoint eil.  and  which 
account  recited  the  fact  that  upon  the  refusal  of  the  surrogate  to  confirm 
the  referee's  report  the  executor  was  removed,  and  such  executor  did  not 
serve  notice  under  the  statute  of  his  intention  to  procure  the  entry  of  a 
decree  confirming  the  referee's  report  until  the  day  that  he  appealed  from 
the  surrogate's  decree,  thirty  days  after  the  service  of  such  decree  upon 
him  and  sixty  days  after  the  expiration  of  the  time  allowed  the  surrogate 
to  act  upon  the  referee's  report,  such  acts,  conduct  and  silence  of  the 
executor  constitute  a  waiver  of  any  right  he  may  have  possessed  to 
require  the  entry  of  a  decree  as  of  course  confirmmg  the  report  of  the 
referee.  Id. 

Sale  of  insolvent  testator's  real  property  for  payment  of  debts. 
See  Decedent's  Estate,  1. 


1.  When  Gross  Earnings  of  Railroad  Corporation  Deriwdfrom  Carrying 
United  States  Mail  Ate  not  TaxaUe.  Under  the  Ta$  Law  (L.  1896,  ch. 
^8,  §  184)  providing  that  "  Every  corporation  an^  joint  stock  association 
formed  for  steam  surface  raihoad  *  *  *  purposes,  and  all  other  trans- 
portation corporations  not  liable  to  taxes  under  sections  one  hundred  and 
eighty-five  or  one  hundred  and  eighty  six  of  thia  chapter,  shall  pay  for 
the  privilege  of  exercising  its  corporate  franchises  or  carrying  on  its  ousi- 
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ness  In  such  corporate  or  organized  capacity  in  tliis  state,  an  annual 
excise  tax  or  license  fee  whicli  sliull  be  equal  to  five-tenths  of  one  per- 
centum  upon  its  gross  earnings  within  the  state,  which  shall  include  its 
gross  earnings  from  its  transportation  or  transmission  business  originating' 
tind  terminating  within  this  state,  but  shall  not  include  earnings  derived 
from  business  of  an  interstate  character,"  a  steam  surface  railroad  corpo- 
ration is  not  liable  to  an  assessment  upon  its  gross  earnings  derived  from 
the  business  of  carrying  the  United  States  mail  where  tSey  include  not 
only  those  received  for  carrying  domestic,  but  also  those  derived  from 
carrying  interstate  and  foreign  mail,  and  it  is  impossible  to  ascertain  the 
proportion  of  mail  which  originates  and  terminates  within  the  state,  and, 
therefore,  the  corporation  cannot  report  nor  can  the  state  comptroller 
determine  the  amount  received  for  carrying  domestic  mail;  in  such  case 
the  statute  operates  to  prevent  any  assessment  whatever.  People  ex  rel. 
JV;  r.  a  &  U.  R.  H.  R.  Co.  v.  Morgan.  1 

2.  When  Assessment  of  Franchise  T-yx  ttpon  Capital  Stock  of  Corporation 
Must  Be  Made  upon  its  Actual  CasJi  Value.  Sectic>n  182  of  the  Tax  Law 
<L.  .896,  ch.  908),  relating  to  the  imposition  of  a  franchise  tax  upon  corpo- 
rations,*and  providing  that  when  a  dividend  of  less  than  six  per  centum 
has  been  declared  durmg  the  tax  year,  the  tax  shall  be  at  the  rate  of  one 
and  one-half  mills  upon  such  portion  of  the  capital  stock  at  par  as  the 
amount  of  capital  employed  within  the  state  bears  to  the  entire  capital 
of  the  corporation,  must  be  read  in  connection  with  section  190,  provid- 
ing for  its  assessment  at  its  actual  cash  value,  and  when  so  read  establishes 
a  rule  for  the  computation  of  the  amount  of  capital  stock  on  which  an 
assessment  is  to  be  made,  but  not  for  its  valuation,  that  being  determined 
by  the  provisions  of  the  latter  section,  and,  therefore,  in  such  a  case  an 
:a83e88ment  upon  its  par  value  is  erroneous.  People  ex  rel.  i^.  T.  &  K  R. 
Fkrry  Co.  v.  R'jberts.  14 

3.  Metfiod  of  Assessing  Personal  Property  Held  by  Two  or  More  Trustees. 
Where  taxable  personal  property  is  held  by  two  or  more  trustees  Jointly, 
each  trustee  must  be  assessed  under  the  provisions  of  the  Tax  Law  (L. 
1896,  ch.  908)  in  the  tax  district  in  which  he  resides  for  his  proportionate 
share  of  such  trust  estate,  and  where  taxable  personal  property  is  held  by 
three  trustees,  two  of  whom  are  residents  and  the  third  a  non-resident  of 
the  state,  each  resident  trustee  should  be  assessed  for  one-third  of  all  the 
taxable  personal  property  of  the  trust  estate.  Peopls  ex  rel.  Beaman  v. 
Feitner.  360 

4.  Legacies  to  Cliaritable  Corporations  and  Associations  Subject  to  Trans- 
fer Tax  — Art.  1,  §  4.  Subd.  7.  of  Tax  Law  (L.  1896,  Ch.  908)  Construed  — 
Mgrect  of  L.  1900,  Ch.  882.  The  provisions  of  subdivision  7  of  section  4 
of  article  1  of  the  Tax  Law  (L.  1896,  ch.  908),  exempting  the  property  of 
charitable  corpomtions  and  associations  from  taxation,  supersede  and  by 
implication  repeal  the  provisions  of  all  special  acts  exempting  the  prop- 
erty of  such  corporations  and  associations,  and  legacies  to  them,  as  well 
as  to  all  such  corporations  and  associations  claiming  exemptions  under 
subdivision  7,  vesting  after  chapter  882  of  the  Laws  of  1900,  amending 
article  10  of  the  Tax  Law,  relating  to  the  tax  upon  transfers  Of  property, 
took  effect,  are  subject  to  the  transfer  tax,  since  such  statute  provides 
that  the  exemptions  enumerated  in  section  4  of  the  Tax  Law  shall  not  be 
construed  as  applicable  in  any  manner  to  the  provisions  of  article  10 
imposing  such  transfer  tax.     Matter  of  Huntington.  399 

5.  Certiorari  to  Renew  Assessment  in  New  York  City — Provision  of  Tax 
Law  as  to  Titiu  of  Application  not  Applicable.  The  requirement  of  section 
251  of  the  Tax  Law  (L.  1896.  ch.  908),  that  a  petition  for  a  writ  of  certio- 
Tari  to  review  an  assessment  for  taxation  must  be  presented  within  fifteen 
days  after  the  completion  and  filing  of  the  assessment  roll  and  the  first 
posting  or  publication  of  the  notice  thereof  as  required  by  law,  has  no 
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application  to  assessments  of  property  in  New  York  city,  since  this  sec- 
tion manifestly  refers  to  provisions  of  the  Tax  T^aw  which  apply  to  the 
stHto  generally  but  not  to  the  city  of  New  York  and  which  are  not  made 
obligatory  therein  by  the  declaration  of  section  886  of  the  charter  of  said 
city  (\j.  f897,  ch  378).  that  the  duties  theretofore  devolved  by  law  upoa 
HSseHsin*:  olllccrs  in  the  municipalities  consolidated  by  that  act  with  the 
city  of  New  York  shouhl  be  vested  in  the  board  of  taxes  and  assessments 
in  that  city.     People  ex  rel.  Thomson  v.  Feitner.  441 

6.  Aifsessmeiit  by  Dej)uty  Commissioners  hot  Final  —  Original  Jurisdic- 
tion of  Bodnl  of  7}i.ves  and  Assessments.  Assessments  for  taxation  in  the 
city  of  New  York  made  by  ccputy  tax  conmiissioners  are  not  final  because 
of  the  absence  of  complaint  or  proof  of  error  made  before  them,  as  the 
board  of  taxerf  and  assessments  does  not.  in  the  matter  of  the  correction 
of  taxes,  sit  only  as  an  appellate  tribunal,  but  underthevariotis  pn  visions 
of  the  diarter  has  original  jurisdiction  to  assess,  revise  and  cancel,  the 
deputy  c(mimissioners  being  in  no  sense  independent  officers,  but  per- 
forming their  duties  under  the  direction  and  supervision  of  the  board  sub- 
ject to  its  ai)provul.  ///. 

7.  Sufficiency  of  Applicrition  to  Reduce  Asf^^ment.  An  application  to 
the  commissioners  of  taxes  and  assessments  in  the  borough  of  Manhattan 
for  a  reduction  of  the  assessed  valuatif  n  of  real  estate,  which,  after 
describing  the  property  and  pointing  out  that  for  the  purposes  of  sale  and 
improvement  it  is  rendered  of  small  value  because  of  its  narrow  frontage, 
and  the  fact  that  (  n  each  side  of  it  are  modern  buildings,  shows  its  rental 
value  for  tne  previous  three  years,  together  with  the  highest  valuation 
ever  placed  upon  the  property  and  the  best  offer  ever  made,  and  states 
that  the  reason  of  the  low  valuation  is  that  the  lot  is  too  narrow  for  a  high 
office  building  and  the  building  itself  is  old  and  out  of  date,  sufficiently 
states  the  ground  of  objection,  under  section  895  of  the  charter,  to  enable 
the  commissioners  to  act  thereon.  .  Id. 

8.  Failure  to  Take  Tutim^my  on  Application,  ttot  a  Jurisdictional 
Dtfect.  The  failuie  to  take  testimony  upon  the  application  is  not  a 
jurisdictional  defect  which  will  preclude  the  owner  from  suing  out  a 
writ  of  certiorari  to  review  the  determination  of  the  commissioners  deny- 
ing her  application,  where  the  conunissioners  passed  upon  the  facts  con- 
tained in  her  written  application,  which  were  sufficiently  set  forth  therein 
for  them  to  a(;t  intelligently,  supplemented  by  the  recommendation  of  the 
deputy  who  at  ted  in  making  the  assessment.  Id, 

9.  Ritum  to  Writ  of  Certiorari  not  Conclusive.  It  need  not  appear 
from  the  return  to  a  writ  of  certiorari  to  review  an  assessment  for  taxa- 
tion that  the  relator  has  been  aggrieved  before  the  court  has  jurisdiction 
to  gnint  the  writ,  since,  under'the  provision  of  section  2.53  of  the  Tax 
Law  (L.  1896,  ch.  908),  that  the  court  may  take  testimony  itself,  or  by  a 
referee,  if  upon  the  hearinn  it  shall  appear  necessary  to  the  disposition  of 
the  matter,  the  return  is  not  conclusive.  Id. 

10.  Right  to  Take  Testimony  on  Hearing.  The  right  of  relator  to  have 
testimony  taken  on  certiorari  to  review  an  assessment  for  taxation  is  not 
an  appeal  to  the  discretion  of  the  court  as  on  a  motion  for  a  new  trial; 
but  is  a  substantial  right  which  must  be  granted,  where  issues  of  fact  are 
framed  by  the  petition  and  return,  and  evidence  is  necessary  for  their 
proper  disposition,  since  the  provi.sion  of  section  253  of  the  Tax  Law,  that 
the  court  may  take  such  testimony  when  necessary  for  the  proper  dis- 
position of  the  matter,  must  be  regarded  as  mandatory.  Id. 

11.  Rremption  of  Mission  House  Connected  wiVi  Church.  A  mission 
house  which  adjoins  a  corner  of  a  church  building,  having  a  chapel  in 
daily  u^^e  for  religious  services,  in  which  women  and  children  are  con- 
stantly received  for  counsel  and  advice,  and  which  is  'used  for  meetings 
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by  missionary  and  charitable  guilds  connected  with  the  church,  is  exempt 
from  taxation  under  the  Tax  Law  (L.  1896,  ch.  908,  $5  4,  subd.  7;  anu!., 
L.  1897,  ch.  371),  although  sisters  who  have  charge  of  it  reside  therein, 
their  residence  being  necessarv  and  an  incident  to  the  work  carried  on 

CD  ^ 

by  tlie  church  therein  and  not  an  appropriation  for  other  than  religious 
])urposes.     People  ex  rtl.  Church  of  ISt.  Mary  v.  Feitner,  494 

.2.  Exemption  of  Clergy  House.  A  clergy  house  which  adjoins  another 
corner  of  the  building,  in  which  is  located  the  choir  and  vestry,  the  first 
floor  of  which  is  used  for  a  Sunday  school  and  other  religious  services, 
and  can  be  utilized  as  part  of  the  seating  capacity  of  the  church,  the 
second  occupied  as  a  chapt^l,  the  third  by  the  men's*  gu  hi,  the  fourth  by 
curates  who  assist  in  carrying  on  the  work  in  the  church,  and  the  fifth  by 
an  engineer  who  has  charge  of  the  heating  and  mechanical  apparatus  of 
the  entire  building,  is  also  exempt  from  taxation,  the  residence  of  the 
curates  and  engineer  being  incidental  to  the  work  carried  on  by  the  church 
therein.  Id, 

13.  Rectory  not  Exempt.  A  rectory  which  is  a  separate  building  loc  ted 
on  another  corner  of  the  church  is  not  exempt,  excei)t  as  specified  in  j-ub- 
divisioii  9  of  section  4  of  the  Tax  Law,  exempting  from  taxation  dwell- 
in  sf  houses  and  lots  of  religious  corporations  while  actually  used  by  the 
officiating  clergymen  thereof,  when  it  is  used  by  the  rector  as  his  dwelling 
house  and  althout'h  his  constant  attendance  m'.y  be  necessary  in  the  per- 
formance of  his  duties,  the  church  cannot  be  considered  as  carrying  on  a 
work  therein  which  renders  the  residence  of  the  rector  necessary  or  inci- 
dental thereto.  Id. 

TENANTS  IN  COMMON. 

When  bequest  is  to  individuals  as  tenants  in  common  and  not  to  a  class. 

Ste  Will,  1. 

TESTIMONY. 

Taken  b\^  commission  —  w^hen  incompetent,  not  made  admissible  for 
failure  to  object  to  allowance  of  interrogatories  or  failure  to  move  to 
suppress. 

St^e  Evidence,  1.  2. 

TIDE  WATERS. 

Riparian  proprietors  upon  —  colonial  grant  —  implied  reservation  to 
improve  navigation  —  construction  of  speedway  not  an  exercise  of  reserved 
right — compensation  for  destruction  of  riparian  rights. 

See  Riparian  Rights,  l-o. 

TIME. 

For  deliberation  and  premeditation. 

See  Crimes,  31. 

TITLE. 

Validity  c  f . 

f>ee  Appeal,  15. 

TRADE  MARES. 

Counterfeiting. 

See  Crimes,  11-13. 

TRANSFER  TAX. 

Legacies  to  charitable  institutions  subject  to. 

See  Tax,  4. 
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TRANSPORTATION  CORPORATIONS  LAW. 

Action  under,  to  recover  penalties  from  gas  company  for  failure  to 
furnish  gas. 

See  Gas  Companies,  1,  2. 

TRIAL. 

1.  Quentionsfrf  Law,  Questions  as  to  what  the  law  of  a  foreign  coun- 
try is,  where  they  <iepend  upon  the  construction  and  effect  of  statutes  or 
judicial  opinions,  are  questions  of  law  and  not  of  fact.  Bank  of  Ohuin, 
etc.,  V.  Mor  e.  458 

2.  Evidence —  Expert  Testimony  to  (herrome  Foreign  Statutes  and  Decis- 
ions, lestimony  of  experts  as  to  the  approval  by  the  English  courts 
of  schemes  for  the  reorganization  under  the  English  Companies  Act 
of  companies  being  voluntarily  wound  up,  contemplating  the  transfer 
as  part  of  its  business  of  the  right  to  call  unpaid  amounts  on  stock  in 
exchange  for  shares  in  a  new  company,  cannot  control  the  statutes  and 
decisions  of  the  English  courts  to  the  contrary.  Id, 

3.  Estoppel  of  Stockholder.  A  stockholder  of  the  corporation  sought 
to  be  reorganized  is  not  estopped  to  set  up  in  an  action  to  enforce 
calls  for  unpaid  stock,  the  illegality  of  the  scheme  adopted  and  stinctioned 
by  the  court  because  of  failure  to  oppose  it  before  it  was  sanctioned, 
where  he  knew  absolutely  nothing  of  it  or  thct  it  was  before  the  court 
until  long  after.  '  Id. 

Constitutional  question  waived  if  not  raised  at. 
See  Appeal,  8. 

Validity  of  title  —  admissibility  of  maps  in  evidence. 
See  Appeal,  15. 

Erroneous  refusal  to  charge. 
See  Carriers. 

For  murder  —  when  defendant's  legal  responsibility  a  question  of  fact 

—  failure  to  literally  repeat  question  askea  of  a  prior  witness  —  when 
inquiry  as  to  whether  defendant's  acts  were  inconsistent  with  sanity  is 
properly  based  upon  part  of  the  facts  —  evidence  —  opinion  of  expert. 

See  Crimes,  2-5. 

Sufficiency  of  evidence  to  sustain  conviction  for  murder  —  question  of 
fact — instruction  as  to  motive  —  refusal  to  charge  under  erroneous 
impression  that  request  lacked  an  essential  element. 

See  Crimes,  6-9. 

For  murder — evidence  —  general  rule  as  to  proof  of  other  crimes  — 
exceptions  to  rule  —  motive  —  felonious  intent  —  absence  of  mistake  or 
acci(fcnt  —  common  scheme  or  plan  —  identity  —  evidence  of  similar  crime 
inadmissible  when  the  facts  relating  thereto  do  not  bring  it  within  the 
enumerated  exceptions — declarations  of  victim  of  former  crime  to  his 
physician  as  to  receipt  of  medicinal  powder  through  the  mail  incompetent 

—  common-law  rule  as  to  comparison  of  handwriting  — meaning  of  terra 
"disputed  writing"  as  used  in  statute  —  requested  writings  as  standards 
of  comparison  —  rule  for  establishing  genuineness  of  standards  of  con- 
parison  —  rule  as  to  proof  of  genuineness  in  civil  and  criminal  cases  — 
constitutional  law  —  right  to  trial  by  jury  not  infringed  upon  by  statute 
relating  to  comparison  of  handwriting  —  testimony  at  coroner's  inquest  — 
use  of,  on  subse(^uent  trial  —  witness  not  made  a  party  by  statement  of 
district  attorney  m  summing  up. 

See  Crimes,  14-29. 


liSDJiX.  743 

TRIAL  —  Continued. 

For  murder —  delibcrAtipn  and  premeditation  —  when  it  may  be  inferred 
from  the  act  itself  —time  for  —  when  a  question  of  fact  —  challenge  to 
panel — excusing  jurors  —  evidence  of  expert. 

See  Crimes,  30-85. 

Incompetent  testimony  taken  by  commission  —  not  admissible  for  failure 
to  object  to  allowance  of  interrogatories  or  failure  to  move  to  suppress  — 
may  be  objected  to  when  read  at  trial. 

>S0«  Evidence,  1,  2. 

Refusal  to  charge  that  a  building  contractor's  liability  for  negligence  i» 
limited  to  defects  in  his  own  work,  erroneous. 

See  Negligence,  1. 

When  negligence  a  question  of  fact  —  evidence  as  to  looking  and  listen- 
ing before  attempting  to  cross  railroad  track  —  erroneous  instruction  per- 
mitting jury  to  find  fact  unwarranted  by  evidence. 

See  Negligence,  3-5. 

Insufficient  proof  of  negligence. 
See  Negligence.  6. 

Contributory  negligence,  when  a  question  of  fact. 
See  Negligence,  7. 

Rule  for  determining  guilt  of  police  officer  on  trial  of  charges —  when 
guilt  of  officer  properly  determined. 

See  New  York  (City  of),  2,  8. 

Certiorari  to  review  assessment  —  right  to  take  testimony  on  hearing. 
See  Tax,  10. 

TBXJ8TEES. 

Foreign  —  enforcement  of  lien  upon  securities  sought  to  be  removed 
from  the  state  by. 

See  Attorney  and  Client,  8. 

TBTX8TS. 

Rule  in  Shelley's  case  —  estates  of  diflPerent  quality —  post-nuptial  judi- 
cial settlement  —  consent  of  infant  married  woman  —  amendment  —  dis- 
affirmance by  wife  —  consent  of  wife  —  consent  to  trust  deed  —  disability 
of  coverture  removed  by  divorce  —  rights  of  beneficiaries. 

See  Real  Property,  1-8. 

Method  of  assessing  personal  property  held  by  two  or  more  trustees. 
See  Tax,  8. 

TTNDT7E  INFLTTENCE. 

Presumption  of,  from  confidential  business  relations. 

See  Evidence,  3. 

XTNITED  STATES  MAUi. 

\Vhen  gross  earnings  of  railroad  corporation  derived  from  carrying,  are 
not  taxable. 

See  Tax,  1. 

VENUE. 
Power  to  change  place  of  trial. 

See  Crimes,  86. 
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VETERANS. 

Removal  of  veteran  from  finance  department  of  city  of  New  York  with- 
out charges  and  a  hearing,  illegal  —  power  of  legislature  to  limit  removal  of. 

See  Civil  Service,  1,  2. 

WAIVER. 

Constitun'oual  question  waived  if  not  raised  at  trial. 

See  Appeal,  8. 

When  lien  for  services  not  waived. 
See  Attorney  and  Client,  1. 

What  constitutes  a  waiver  of  the  right  to  consider  the  report  of  a  ref- 
eree conlirmed  as  of  course  after  expiration  of  ninety  days  from  its  sub- 
mission without  its  being  acted  upon  by  surrogate. 

See  Surrogates,  2. 

WAY. 

Right  of,  when  not  extinguished  by  unity  of  ownership. 

See  Easements. 

WHARVES. 

Right  of  riparian  owner  to  maintain  pier  —  grant  from  state  —  forfeiture 
—  right  of  pier  owner  to  dredge  adjoining  land  —  lateral  support  —  lands 
under  water  —  damages  to  pier  from  dredging  slip. 

See  Riparian  Rights,  7-11. 

WILL. 

1.  When  Bequest  Is  to  Individuals  as  Tenants  in  Common  and  not  to  a 
Class.  When  there  is  a  gift  to  widow  and  children  expressed  in  general 
terms  they  will  take  distiibutively  unless  it  appears  clearly  from  some 
provision  of  the  will  that  the  testator  intended  tliat  the}'  should  take  as 
a  cliiss  and  thus  confines  his  bounty  to  those  only  who  survive  some 
future  event.     Matter  of  Russell.  169 

2.  Limitation  of  Actions —  Penalty.  The  three  years'  Statute  of  Limita- 
tions against  the  right  to  enforce  the  penalty  imposed  by  the  statute  (2R* 
S.  64.  4§  41)  upon  a  witness  to  a  will  who  omits  to  write  his  address 
opposite  to  his  signature  does  not  begin  to  run  until  the  death  of  the 
testator.     Dodge  v.  Cornelius.  242 

Conditional  authority  to  husband  to  continue  a  business  which  he  had 
carried  on  as  wife's  agent  previous  to  her  death — when  insufScient  to 
bind  her  estate  for  an  indebtedness  incurred  by  him  in  so  doing. 

See  Decedent's  Estate,  2. 

WITNESS. 

Examination  before  trial  under  Anti-Monopoly  Act  —  personal  liberty 
of  witness  not  infringed  upon  without  due  process  of  law. 

Se^  Constitutional  Law,  2,  3. 

At  an  inquest,  not  made  a  party  thereto  by  the  statement  of  the  district 
attorney  in  summing  up. 

See  Crimes,  29. 

To  will  —  failure  to  write  address  —  limitation  of  action  for  penalty. 

See  Will,  2. 

WRITINGS. 

Common  law  rule  as  to  comparison  of — meaning  of  term  "disputed 
writing ''  as  used  in  statute  — requested  writing  as  standards  of  comparison 
on  trial  for  murder  —  rule  for  establishing  genuineness  of  standards  of 
conip  irison  —  rule  as  to  proof  of  genuineness  in  civil  and  criminal  cases. 

See  Crimes,  22-26. 
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Parker,  Ch.  J. 
TAX. 

When  earnings  of  railroad  from  carrying  XT.  S.  mail,  not 

taxable. 

People  ex  rel.  N.  Y.  C.  &  PI.  R.  R.  R.  Co.  v.  Morgun,  1,  2. 

CORPORATIONS. 

Revival  of  action  for  libel  against  corporation,  abated  by 
dissolution  of  corporation. 
Shay  no  v.  Evening  Post  Pub.  Co.,  70,  73. 

MX7RDER. 

Declaration  of  victim  of  former  crime ;  Evidence  as  to  proof  of 
other  crimes. 
People  V.  Molineux,  264,  339. 

CHATTEL  MORTGAGE. 

When  unfiled  instrument  not  void  as  against  creditors  of 
mortgagor. 
Castleman  v.  Ma^'er,  354,  356. 

ELECTION  LAW. 

Independent  nomination  of  candidate  in  aldermanic  district 
of  less  extent  than  a  ward. 
People  ex  rel.  Bchrmann  v.  Voorhis,  367,  371. 

TRANSFER  TAX. 

Legacies  to  charitable  corporations  and  associations ;  Exemp- 
tion by  charters  and  special  acts. 
Matter  of  Huntington,  399,  408. 

VETERANS. 

Removal  of,  without  charges;  Power  of  legislature  to  limit 
removal  of. 

Matter  of  Stutzbach  v.  Coler,  416,  418. 

SURROGATE'S  COURT. 

Power  ot  surrogate  to  reject  referee's  report  after  the  expira- 
tion of  ninety  days  from  the  time  it  has  been  submitted 
to  him. 
Matter  of  Clark,  427,  438. 

Gray,  J. 

RIPARIAN  OWNER. 

Right  to  maintain  pier  and  dredge  adjoining  land. 

Wliite  V.  Nassau  Trust  Co.,  149,  153. 
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TRADE  MABXa 

Ck>unterfeiting  thereof  4efined;  Evidence;  Identity  of  la^ls. 
People  V.  KriVjtzky,  182,  184. 

T7NDT7E  INFLTTEXCE. 

Presumption  from  copfldential  business  relations ;  Privileged 
communications ;  Attorney  acting  for  two  clients. 
Doheny  v.  Lacy,  213,  216. 

BEAL  PBOPEBTY. 

In  custody  of  court  by  post-nuptial  judicial  settlement ;  Effect 
of  ru]^  in  Shelley's  case  on  rights  of  beneficiaries. 
Brown  v.  Wadsworth,  225,  240. 

MT7BBBB. 

Declaration  of  victim  of  former  crime ;  Inadmissibility  of  evi- 
dence showing  other  crimes;   Weight  of  opinion  evi- 
dence as  to  handwriting  in  proving  commission  of  crime 
charged. 
People  V.  Molineux,  264,  351. 
DEED. 

tfeaning  and  effact  of  words  "  bounded  by  or  upon  a  street " 
in  conveyance  by  the  city  of  New  Tork. 
Graham  v.  IStero,  517,  519. 

O'Brien,  J. 
70BGEBY. 

In  second  degree,  defective  indictment  for;  Appeal;  Inter- 

locutorv  order. 

People  ¥.  Drayton,  10,  11. 

EVIDENCE. 

Incompetent  testimony  taken  by  commission  may  be  objected 
to  when  read  at  triaL 
Wanamaker  v.  Megraw,  125,  128. 
WILL. 

When  bequest  is  to  individuals  as  tenants  in  common  and  not 
to  a  class. 
Matter  of  Russell.  169,  172. 

LHOTATION  OF  ACTIOKa 

Action  to  enforce  penalty  against  witness  to  will  omitting  to 
write  his  address  opposite  his  signature ;  Ck>nstitutional 
question  not  raised  at  triaL 
Dodge  V.  Cornelius,  242,  247. 

LANDLOBD  AND  TENANT. 

Lease  subject  to  termination  by  law  or  by  exercise  of  2X>wer 
of  eminent  domain;   Tenants  not  entitle^  to  .value  of 
unexpired  term. 
Matter  of  Mayor,  etc.,  of  New  York,  254,  255. 
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MT7BBEB. 

Bridence  as  to  proof  of  other  crimes ;  Ck>mparison  of  disputed 
writing  with  writing  shown  to  be  genuine. 
People  V.  Molineux,  264.  835. 

ELECTION  LAW. 

Independent  nomination  of  candidate  in  aldermanic  district 
of  less  extent  than  a  ward. 
People  ex  rel.  Behrmann  v.  Voorhis,  367,  371. ' 

KEOUGEKOE. 

Liability  of  contractor  for  iiijuries  sustained  by  employee  of 
another  contractor. 
Cochran  v.  Sess,  872,  378. 

STBEET8. 

When  stepping  stone  upon  a  sidewalk  not  a  public  nuisance.. 
Robert  v.  Powell,  411,  418. 

RAILBOADa 

Ix^unction  restraining  maintenance  of  elevated  station  on. 
city  street. 
Welde  y.  N.  Y.  &  H.  R.  R.  Co.,  597,  598. 

APPEAL. 

Review  by  Ck>urt  of  Appeals ;  Evidence. 

City  of  Niagara  Falls  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  610,  616. 

Bartlett,  J. 
MANDAMUa 

Discretionary  refusal  of,  not  reviewable  on  appefd. 

People  ex  rel.  Lentilhon  v.  Coler,  6,  7. 

BEOEiyiNG  STOLEI^  GOODS. 

Ghiilty  knowledge ;  Errors  not  excepted  to  not  reviewable  on. 
appeaL 

People  V.  Qrossman,  47,  49. 

ooKSTmrrioNAL  law. 

Action  by  Attomey-Gtoneral  against  combination  formed  prior 
to  passage  of  Anti-Monopoly  Act ;  Personal  liability  of 
witness  infringed  upon  without  due  process  of  law. 
Matter  of  Daviee,  89,  110. 

MANDAMUS. 

No  issue  raised  by  allegations  on  information  and  belief  ;^ 
Maintenance  of  culverts  in  railroad  embankment ;  When 
mandamus  lies. 
People  ex  rel.  Frost  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  187,  189. 

CHABTTABLE  COBPOaATIONS. 

Liability  of  directors  for  debts;  Equitable  action  to  enforce. 
Marsh  v.  Kaye,  196,  201. 
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LIMITATION  OF  ACTIONS. 

Action  to  enfbrce  i>ezialty  agrainst  witness  to  will  omitting  to 
write  his  address  opposite  his  signatiLre ;  Constitutional 
question  waived  if  not   raised  at  trial;   Pendency  of 
another  action. 
Dodge  T.  Cornelius,  242,  243. 

MANDAMUS. 

To  enforce  public  right;    News   stands    under   stairway  of 
elevated  railroad  in  New  Tork  city ;  Clear  and  absolute 
right  to  peremptory  mandamus  must  be  shown. 
People  ex  rel.  Pumpyansky  v.  Keating,  390,  393. 


Certiorari  to  review  assessment  in  New  York  city ;  Provision 
of  Tax  Law  as  to  time  of  application  not  applicable; 
Assessment  by  deputy  commissioner  not  final ;  Original 
juriAdiction  of  board  of  taxes  and  assessments;  Suffi- 
ciency of  application  to  reduce  assessment ;  Betum  to 
writ ;  Right  to  take  testimony  on  hearing. 
People  C'X  rel.  Thomson  v.  Feitner,  441,  444. 

NEW  YORK  (CITY  OF). 

Rule  for  determining  guilt  of  police  officer  on  trial  for  charges ; 
When  guilt  of  officer  properly  determined. 
People  ex  rel.  Clarke  v.  Roosevelt,  488,  491. 

APPEAL. 

When  question  as  to  bar  of  former  judgment  not  presented ; 
Question  as  to  weight  of  evidence  not  reviewable ;  Right 
of  way,  when  not  extinguished  by  unity  of  ownership. 
Fritz  V.  Tompkins.  524,  527. 

CARRIERS. 

Not  liable  in  conversion  for  mere  non-feasance. 

Wainsley  v.  Atlas  Steamship  Co.,  533,  541, 

PRINCIPAL  AND  ST7RETY. 

liiability  of  sureties  upon  bond  to  secure  state  deposits ;  Suc- 
cessive bonds ;  Contribution. 
Barnes  v.  Gushing,  542,  544. 


Review  by  Court  of  Appeals ;  Evidence. 

City  of  Niagara  Falls  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  610. 

IIaight,  J. 
MURDER. 

Sufficiency  of  evidence  to  sustain   conviction;  Question  of 
fact ;  Instruction  as  to  motive  ;  Refusal  to  charge  under 
erroneous  impression  that  request  lacked  an  essential 
element. 
People  V.  Zachello,  35,  36. 
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LiaiXOR  TAX  LAW. 

Action  upon  bond  for  violation  of  law  after  surrender  of 
certificate. 
Lyman  v.  Cbeever,  43,  44. 

ATTORNEY  AND  CLIENT. 

When  lien  for  services  not  waived ;  Power  of  court  to  deter- 
mine amount  of  lien ;  Enforcement  of  lien  up6n  securities 
sought  to  be  removed  from  state  by  foreign  trustee ;  Order 
denying  application  to  determine  amount  of  lien  a  final 
order. 
Matter  of  King,  53,  55. 

PLEADING. 

Independent  defense. 

McNulty  V.  CMty  of  New  York,  117,  121. 

LiaXJOR  TAX  LAW. 

Right  to  rebate ;  Prosecution  pending  at  time  of  surrender  of 
certificate  or  within  thirty  days  thereafter ;  Prosecution 
pending  at  time  of  issuance  of  certificate. 
People  ex  rel.  Frank  Brewery  Co.  v.  Cullinan,  258,  259. 

NEGLIGENCE. 

Falling  into  temporary  elevator  shaft;    Contributory  negli- 
gence. 
Kennedy  v.  Friederich,  379,  381. 

DECEDENT'S  ESTATE. 

Sale  of  insolvent  testator's  real  proi>erty  for  payment  of  debts. 
Matter  of  Richmond,  385.  386. 

HIGHWAYS. 

Application   to  County  Court   in   proceedings    to   lay   out ; 
Immaterial  omission. 
Matter  of  Buel.  423,  425. 

NEW  YORK  (CITY  OF). 

Rule  for  determining  guilt  of  police  officer  on  trial  for  charges  ; 
When  guilt  is  properly  determined. 

People  ex  rel.  Clarke  v.  Roosevelt,  488,  489. 

TAX. 

Exemption  of  mission  house  connected  with  church ;  Exemp- 
tion of  clergy  house ;  Bectory  not  exempt. 
People  ex  rel.  Church  of  St.  Mary  v.  Feitner,  494,  496, 

Martin,  J. 
APPEAL. 

Creditor's  action. 

Harainond  v.  National  Life  Assd.,  262,  263. 
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BTTBBOGATE'S  COUBT& 

When  surrogate  mky  reject  referee's  report  after  the  ezpira- 
tion  of  xiinety  dA.y8  fronl  the  time  it  has  been  submitted 
to  him. 
Matter  of  Clark,  427,  430. 

C0BP0BATI0N8. 

Foreign,  organised  under  English  Ck>mpanies  Act ;  Voluntary 
dissolution  and  reorganisation  of,  under  such  act ;  Juris- 
diction of  English  courts  over  New  York  stockholder. 
Bank  of  China  y.  Morse,  458,  464. 

COMPUIiSORY  BEFERENCE. 

Iiong  account  in  action  to  recover  for  attorney's  i^rvices. 
Cantlne  v.  Russell,  484,  487. 

<X)UBTS. 

Indictment  for  misdemeanor ;  Divests  Court  of  Special  Sessions 
of  New  York  city  of  jurisdiction. 
People  V.  McCarthy,  549,  550. 

Vann,  J. 
JnJBDEH. 

Whei.  defendant's  legal  responsibility  a  question  of  fact ; 
Failure  to  literally  repeat  question  asked  of  prior  wit- 
ness; When  inquiry  whether  defendant's  acts  were 
inconsistent  with  sanity  is  properly  based  upon  part  of 
the  facts  proved. 
People  V.  Krist,  19,  20. 

JCXJNICIPAL  CORPORATIONS. 

Creation  of  indebtedness  of^  for  other  than  municipal  purposes ; 
Expenses  of  defense  by  public  officer. 
Matter  of  Chapman  v.  City  of  New  York,  80,  83. 

dONSTrnmoNAL  law. 

Validity  of  Anti-Honopoly  Act ;  Action  of  Attoniey-(}eneral 
against  combination  formed  prior  to  passage  of  act ; 
Personal  liberty  of  witness  not  infringed  upon  without 
due  process  of  law ;  Procedure  in  actions^  by  the  state  to . 
enforce  its  policy  as  a  political  community. 
Matter  of  Davies,  89,  96. 

CORPORATIONS. 

Liability  of  directors  to  account  in  equity  as  trustees ;  Equity 
action  to  recover   property  lost   and  damages  caused 
through  unlawful  conspiracy  of  directors  and  to  annul 
contract  made  in  pursuance  thereol 
Bosworth  V.  Allen,  157,  164. 

Method  of  assessing  property  held  by  two  or  more  trustees. 

People  ex  rel.  Beaman  v.  Fi-itner,  8ttO,  362. 
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NEGLIGENCE. 

Xrftveler's  duty  as  to  looking  and  listening  before  attempting 

to  cro0S  a  railroad  track ;  Erroneous  instruction  pem^t- 
ting  jury  to  find  fact  unwarranted  by  evidence. 

Fejdowski  v.  D.  &  H.  Canal  Co.,.  500,  503. 

COSTS.  ,      . 

•Remittitur  from  Court  of  Appeals  with  mandate  of  United 
States  Supreme  Court  annexed;  When  Supreme  Court 
of  state  has  no  power  to  award  costs ;  Cpsts  allowed  to 
both  parties  in  same  court. 

Stevens  v.  Central  Nat.  Bank,  5fiO,  565. 

EXECXrrOBS  anp  admjnistbatobb. 

Costs  in  appeals  by  executors ;  Construction  of  provisions  of 
Code  of  Civil  Procedure  relating  thereto;   Meaning  of 
«  costs  to  abide  event." 
Benjamin  v.  Ver  Nooy,  578,  581. 

JUDGMENT. 

Execution. 

Saperstein  v.  Ullmaq,  636. 

•  Lan1x)n,  J.  "^ 
^                     MANDAMUS. 

*  Discretionary  refusal  of,  not  reviewable  on  appeaL  " 
rf  People  ex  rel.  Lcntilhon  v.  Coler,  6,  9. 


When  final  judgment  sustaining  a  demurrer  and  dismissing 
the  complaint  is  not  appealable. 
i;  Leonard  v.  Barnum,  41. 

COUNTIES. 

Audit  of  claim  final  and  only  reviewable  by  certiorari. 
Foy  V.  County  of  Westchester,  180,  181. 

«1  BEAL  PROPllBTT. 

i;  Bule  in  Sheila's  case;   Estates  of  different  quality;  Post- 

rut  nuptial  judicial  settlement;  Consent  of  infant  married 

to,  woman;  Disability  of  coverture'  removed  by  divorce; 

Rights  of  beneficiaries. 
Brown  v.  Wadsworth,  225,  281. 

ELECTION  LAW. 
j^  Independent  nomination  of  candidate  in  aldermanic  district 

^  in  New  York  city  of  less  extent  than  a  ward. 

^^1  People  ex  rel.  Behrmann  v.  Voorliis,  367,  369. 

rnSlANSFEB  TAX. 

Legacies  to  charitable  corporations  and  associations  subject 
thereto ;  Exemptions  by  special  acts. 
*  Matter  of  Huntington.  399,  402. 
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CULLEN,    J» 

When  asseaament  of  firanchise  tax  upon  capital  stock  of  corpo- 
ration must  be  made  upon  its  actual  cash  value. 
People  ex  rv\.  N.  Y.  &  E.  R.  Ferry  Co.  v.  Roberts,  U,  15. 

MECHANIC'S  LIEN. 
Consent  of  owner. 

Jones  V.  Menke,  61,  62. 

OAS  COMPANIES. 

Action  to  recover  penalties  for  failure  to  furnish  gas;  Gas 
obtained  from  tenant,  a  customer  of  the  company^  not 
supplied  to  landlord. 
Jt)nes  V.  Kocliestcr  Gas  &  El.  Co.,  65,  66. 

CHABITABLE  CORPORATIONS. 

Liability  of  directors  for  debts;  Equitable  action  to  enforce 
liability  not  maintainable ;  Multiplicity  of  suits. 
Marsh  v.  Knye,  196.  199. 

CONTBIBTJTOBY  NEOLIQENCE. 

When  a  question  of  fact. 

Canning  v.  Buffalo,  K.  &  P.  Ry.  Co.,  555,  556. 

MURDER. 

Deliberation  and  premeditation,  when  may  be  inferred  from 
the  act  itself ;  Time  for,  when  a  question  of  fact ;  Chal- 
lenge to  panel ;  Excusing  jurors. 

People  V.  Schmidt,  56H,  570. 

CRIMES. 

Place  of  trial. 

People  V.  Mitchell,  604,  605. 

AVkrner,  J, 
RIPARIAN  RIGHTS. 

In  tide  waters ;  Colonial  grant ;  Harlem  tideway ;  Implied 
reservation  to  improve  navigation;  Construction  of 
speedway  no  exercise  of  reserved  right  to  improve  navi- 
gation ;  Compensation  for  destruction  of  riparian  rights. 

Matter  of  City  of  New  York.  134.,  137. 

MURDER. 

General  rule  as  to  proof  of  other  crimes,  and  exceptions  thereto ; 
Evidence  of  similar  crime  inadmissible  unless  within 
one  of  enumerated  exceptions ;  Declarations  of  victim  of 
former  crime  incompetent ;  Comparison  of  handwriting^ 
common-law  rule ;  Meaning  of  term  *^  disputed  writing  '* 
as  used  in  statute ;  Requested  writings  as  standards  of 
comparison ;  Rule  as  to  proof  of  genuineness  in  civil 
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UniBDSB  —  CorUinued, 

and  criminal  cases ;  Bight  to  trial  by  jury  not  infringed 
upon  by  statute  relating  to  comparison  of  handwriting ; 
Testimony  at  coroner's  inquest,  use  of,  on  subsequent 
triaL 
People  V.  Molineux,  284,  273. 

CABBIEBS. 

Not  liable  in  conversion  for  mere  mis-feasance. 

Wamsley  v.  Atlas  Steamship  Co.,  588,  586. 

4 

Per  Curiam. 

DIVOBGE. 

When  judgment  of  Appellate  Division  affirming  award  of 
custody  of  children  by  Supreme  Ctourt  not  reviewable* 
Osterhoudt  v.  Osterhoudt,  368,  359. 

NEOLIOEKCE. 

Injury  from  the  breaking  of  a  clamp. 
Welsh  V.  Cornell,  508,  510. 


Practice;  When  Appellate  Division  has  no  power  to  incor- 
porate findings  of  fact  in  order  modifying  judgment. 
Cutter  V.  Gudebrod  Bros.  Co.,  512,  515. 
OBIME. 

Place  of  triaL 

People  V.  Mitchell,  604,  605. 

JUDGMENT. 
Execution. 

Saperstein  v.  Ullman,  636. 

PIJL^DINO. 

Allegation  of  complaint  admitted  when  not  denied  in  answer. 
Witherbee  v.  Meyer,  641. 

48 
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